Union  Calendar  No.  628 

102d  Congress,  2d  Session  -   --   --   --   --   -  House  Report  102-1096 


-  .  ' 

REPORT  ON  THE  ACTIVITY 

OF  THE 

COMMITTEE  ON  ENERGY  AND  COMMERCE 

FOR  THE 

102d  CONGRESS 


December  31,  1992.— Committed  to  the  Committee  of  the  Whole  House  on 
the  State  of  the  Union  and  ordered  to  be  printed 


'  1 


PuU't  Uw6  ;  102,  ■  Gj^ss  /  X"^^  /  Mo, 
R&perb  //??!  ivti/qt 

Union  Calendar  No.  628 

102d  Congress,  2d  Session  -   --   --   --   --   -  House  Report  102-1096 


REPORT  ON  THE  ACTIVITY 

OF  THE 

COMMITTEE  ON  ENERGY  AND  COMMERCE 

FOR  THE 

102d  CONGRESS 


December  31,  1992.— Committed  to  the  Committee  of  the  Whole  House  on 
the  State  of  the  Union  and  ordered  to  be  printed 


U.S.  GOVERNMENT  PRINTING  OFFICE 
62-180  WASHINGTON  :  1993 


COMMITTEE  ON  ENERGY  AND  COMMERCE 


One  Hundred  Second  Congress 


JOHN  D.  DINGELL, 
JAMES  H.  SCHEUER,  New  York 
HENRY  A.  WAXMAN,  California 
PHILIP  R.  SHARP,  Indiana 
EDWARD  J.  MARKEY,  Massachusetts 
AL  SWIFT,  Washington 
CARDISS  COLLINS,  Illinois 
MIKE  SYNAR,  Oklahoma 
W.J.  "BILLY"  TAUZIN,  Louisiana 
RON  WYDEN,  Oregon 
RALPH  M.  HALL,  Texas 
DENNIS  E.  ECKART,  Ohio 
BILL  RICHARDSON,  New  Mexico 
JIM  SLATTERY,  Kansas 
GERRY  SIKORSKI,  Minnesota 
JOHN  BRYANT,  Texas 
RICK  BOUCHER,  Virginia 
JIM  COOPER,  Tennessee 
TERRY  L.  BRUCE,  Illinois 
J.  ROY  ROWLAND,  Georgia 
THOMAS  J.  MANTON,  New  York 
EDOLPHUS  TOWNS,  New  York 
C.  THOMAS  McMILLEN,  Maryland 
GERRY  E.  STUDDS,  Massachusetts 
PETER  H.  KOSTMAYER,  Pennsylvania 
RICHARD  H.  LEHMAN,  California 
CLAUDE  HARRIS,  Alabama 


Michigan,  Chairman 
NORMAN  F.  LENT,  New  York 
CARLOS  J.  MOORHEAD,  California 
MATTHEW  J.  RINALDO,  New  Jersey 
WILLIAM  E.  DANNEMEYER,  California 
DON  RITTER,  Pennsylvania 
THOMAS  J.  BLILEY,  Jr.,  Virginia 
JACK  FIELDS,  Texas 
MICHAEL  G.  OXLEY,  Ohio 
MICHAEL  BILIRAKIS,  Florida 
DAN  SCHAEFER,  Colorado 
JOE  BARTON,  Texas 
SONNY  CALLAHAN,  Alabama 
ALEX  McMILLAN,  North  Carolina 
J.  DENNIS  HASTERT,  Illinois 
CLYDE  C.  HOLLOWAY,  Louisiana 
FRED  UPTON,  Michigan  1 


1  Appointed  Member  of  Committee  on  March  11,  1991,  to  fill  vacancy  created  by  the  resigna- 
tion of  the  Honorable  Edward  R.  Madigan,  Illinois,  on  March  8,  1991. 


(ID 


LETTER  OF  TRANSMITTAL 


U.S.  House  of  Representatives, 
Committee  on  Energy  and  Commerce, 

Washington,  DC,  December  31,  1992. 

Hon.  Donnald  K.  Anderson, 

Clerk,  House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Anderson:  I  present  herewith  a  report  on  the  activity 
of  the  Committee  on  Energy  and  Commerce,  102d  Congress,  in- 
cluding the  Committee's  review  and  study  of  legislation  within  its 
jurisdiction. 

Sincerely, 

John  D.  Dingell,  Chairman. 
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Mr.  Dingell,  from  the  Committee  on  Energy  and  Commerce, 
submitted  the  following 

REPORT 

Your  Committee  on  Energy  and  Commerce,  reports  herewith  on 
its  activities  during  the  102d  Congress,  in  accordance  with  the  Leg- 
islative Reorganization  Act  of  1946,  as  amended  by  Public  Law  92- 
136  (2  U.S.C.  190(d)),  rule  X(2)(b). 

Jurisdiction 

(1)  Interstate  and  foreign  commerce,  generally. 

(2)  National  energy  policy  generally. 

(3)  Measures  relating  to  the  exploration,  production,  storage, 
supply,  marketing,  pricing,  and  regulation  of  energy  resources,  in- 
cluding all  fossils,  fuels,  solar  energy,  and  other  unconventional  or 
renewable  energy  resources. 

(4)  Measures  relating  to  the  conservation  of  energy  resources. 

(5)  Measures  relating  to  the  commercial  application  of  energy 
technology. 

(6)  Measures  relating  to  energy  information  generally. 

(7)  Measures  relating  to  (A)  the  generation  and  marketing  of 
power  (except  by  federally  chartered  or  Federal  regional  power 
marketing  authorities),  (B)  the  reliability  and  interstate  transmis- 
sion of,  and  ratemaking  for,  all  power,  and  (C)  the  siting  of  genera- 
tion facilities;  except  the  installation  of  interconnections  between 
Government  waterpower  projects. 

(8)  Interstate  energy  compacts. 

(9)  Measures  relating  to  general  management  of  the  Department 
of  Energy,  and  the  management  and  all  functions  of  the  Federal 
Energy  Regulatory  Commission.   

(l) 
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(10)  Inland  waterways. 

(11)  Railroads,  including  railroad  labor,  railroad  retirement  and 
unemployment,  except  revenue  measures  related  thereto. 

(12)  Regulations  of  interstate  and  foreign  communications. 

(13)  Securities  and  exchanges. 

(14)  Consumer  affairs  and  consumer  protection. 

(15)  Travel  and  tourism. 

(16)  Public  health  and  quarantine. 

(17)  Health  and  health  facilities,  except  health  care  supported  by 
payroll  deductions. 

(18)  Biomedical  research  and  development. 

Such  committee  shall  have  the  same  jurisdiction  with  respect  to 
regulations  of  nuclear  facilities  and  of  use  of  nuclear  energy  as  it 
has  with  respect  to  regulation  of  nonnuclear  facilities  and  of  use  of 
nonnuclear  energy. 

In  addition  to  its  legislative  jurisdiction  under  the  preceding  pro- 
visions of  this  paragraph  (and  its  general  oversight  functions  under 
clause  2(b)(1),  such  committee  shall  have  the  special  oversight  func- 
tions provided  for  in  clause  (3)(h)  with  respect  to  all  laws,  pro- 
grams, and  government  activities  affecting  nuclear  and  other 
energy. 

Rules  for  the  Committee  on  Energy  and  Commerce  U.S.  House 
of  Representatives  102d  Congress 

Rule  1.  Rules  of  the  House.  The  Rules  of  the  House  are  the  rules 
of  its  committees  and  its  subcommittees  so  far  as  is  applicable, 
except  that  a  motion  to  recess  from  day  to  day  is  a  motion  of  high 
privilege  in  committees  and  subcommittees.  Written  rules  adopted 
by  the  committee,  not  inconsistent  with  the  Rules  of  the  House, 
shall  be  binding  on  each  subcommittee  of  the  committee.  Each  sub- 
committee of  the  committee  is  part  of  the  committee  and  is  subject 
to  the  authority  and  direction  of  the  committee.  Rule  XI  of  the 
Rules  of  the  House,  which  pertains  entirely  to  committee  proce- 
dure, is  incorporated  and  made  a  part  of  the  rules  of  this  commit- 
tee, which  are  supplementary  to  the  Rules  of  the  House. 

Rule  2.  Time,  Place  of  Meetings,  (a)  The  committee  shall  meet  on 
the  fourth  Tuesday  of  each  month  and  at  such  other  times  as  deter- 
mined by  the  chairman,  or  pursuant  to  subparagraph  (b),  in  Room 
2123  of  the  Rayburn  House  Office  Building,  at  9:45  a.m.  for  the  con- 
sideration of  bills,  resolutions,  and  other  business,  if  the  House  is 
in  session  on  that  day.  If  the  House  is  not  in  session  on  that  day 
and  the  committee  has  not  met  during  such  month,  the  committee 
shall  meet  at  such  time  and  place  on  the  first  day  thereafter  when 
the  House  is  in  session. 

(b)  The  chairman  may  call  and  convene,  as  he  considers  neces- 
sary, additional  meetings  of  the  committee  for  the  consideration  of 
any  bill  or  resolution  pending  before  the  committee  or  for  the  con- 
duct of  other  committee  business.  The  committee  shall  meet  for 
such  purposes  pursuant  to  that  call  of  the  chairman. 

(c)  If  at  least  three  members  of  the  committee  or  subcommittee 
(whichever  is  applicable)  desire  that  a  special  meeting  of  the  com- 
mittee or  subcommittee  (whichever  is  applicable)  be  called  by  the 
chairman  or  subcommittee  chairman,  those  members  may  file  in 
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the  offices  of  the  committee  their  written  request  to  the  chairman 
or  subcommittee  chairman  for  that  special  meeting.  Such  request 
shall  specify  the  measure  or  matter  to  be  considered.  Immediately 
upon  the  filing  of  the  request,  the  clerk  of  the  committee  shall 
notify  the  chairman  or  subcommittee  chairman  of  the  filing  of  the 
request.  If,  within  3  calendar  days  after  the  filing  of  the  request, 
the  chairman  or  subcommittee  chairman  does  not  call  the  request- 
ed special  meeting  to  be  held  within  7  calendar  days  after  the 
filing  of  the  request,  a  majority  of  the  members  of  the  committee 
or  subcommittee  (whichever  is  applicable)  may  file  in  the  offices  of 
the  committee  their  written  notice  that  a  special  meeting  of  the 
committee  or  subcommittee  (whichever  is  applicable)  will  be  held, 
specifying  the  date  and  hour  thereof,  and  the  measure  or  matter  to 
be  considered  at  that  special  meeting.  The  committee  or  subcom- 
mittee (whichever  is  applicable)  shall  meet  on  that  date  and  hour. 
Immediately  upon  the  filing  of  the  notice,  the  clerk  of  the  commit- 
tee shall  notify  all  members  of  the  committee  or  subcommittee 
(whichever  is  applicable)  that  such  meeting  will  be  held  and  inform 
them  of  its  date  and  hour  and  the  measure  or  matter  to  be  consid- 
ered and  only  the  measure  or  matter  specified  in  that  notice  may 
be  considered  at  that  specified  meeting. 

(d)  If  the  chairman  of  the  committee  or  subcommittee  is  not 
present  at  any  meeting  of  the  committee  or  subcommittee,  the 
ranking  member  of  the  majority  party  on  the  committee  or  sub- 
committee who  is  present  shall  preside  at  that  meeting. 

(e)  Each  meeting  of  the  committee  or  any  of  its  subcommittees 
for  the  transaction  of  business,  including  hearings  and  the  markup 
of  legislation,  shall  be  open  to  the  public  except  when  the  commit- 
tee or  subcommittee  in  open  session  and  with  a  quorum  present  de- 
termines by  rollcall  vote  that  all  or  part  of  the  remainder  of  the 
meeting  on  that  day  shall  be  closed  to  the  public.  This  paragraph 
does  not  apply  to  those  special  cases  provided  in  the  Rules  of  the 
House  where  closed  sessions  are  otherwise  provided. 

(f)  At  least  once  a  month,  the  chairman  shall  convene  a  meeting 
of  the  chairmen  of  the  subcommittees.  The  purpose  of  the  meeting 
will  be  to  discuss  issues  pending  before  the  committee  and  the  pro- 
cedures for  committee  consideration  of  such  matters.  The  discus- 
sion may  include,  among  other  items,  the  scheduling  of  hearings 
and  meetings,  questions  of  subcommittee  jurisdiction  and  the  con- 
duct of  joint  subcommittee  hearings. 

Rule  3.  Agenda.  The  agenda  for  each  committee  or  subcommittee 
meeting  (other  than  a  hearing),  setting  out  the  date,  time,  place, 
and  all  items  of  business  to  be  considered,  shall  be  provided  to  each 
member  of  the  committee  by  delivery  to  his  office  at  least  36  hours 
in  advance  of  such  meeting. 

Rule  4.  Procedure.  (aXD  The  date,  time,  place,  and  subject  matter 
of  any  hearing  of  the  committee  or  any  of  its  subcommittees  shall 
be  announced  at  least  1  week  in  advance  of  the  commencement  of 
such  hearing,  unless  the  committee  or  subcommittee  determines  in 
accordance  with  such  procedure  as  it  may  prescribe,  that  there  is 
good  cause  to  begin  the  hearing  sooner. 

(2)(A)  The  date,  time,  place,  and  subject  matter  of  any  meeting 
(other  than  a  hearing)  scheduled  on  a  Tuesday,  Wednesday,  or 
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Thursday  when  the  House  will  be  in  session,  shall  be  announced  at 
least  36  hours  in  advance  of  the  commencement  of  such  meeting. 

(B)  The  time,  place,  and  subject  matter  of  a  meeting  (other  than 
a  hearing  or  a  meeting  to  which  subparagraph  (A)  applies)  shall  be 
announced  at  least  72  hours  in  advance  of  the  commencement  of 
such  meeting. 

(b)  Each  witness  who  is  to  appear  before  the  committee  or  sub- 
committee shall  file  with  the  clerk  of  the  committee,  at  least  two 
working  days  in  advance  of  appearance,  fifty  (50)  copies  of  written 
statement  of  his  proposed  testimony  and  shall  limit  his  oral  presen- 
tation at  his  appearance  to  a  brief  summary  of  his  argument, 
unless  this  requirement,  or  any  part  thereof,  is  waived  by  the  com- 
mittee or  subcommittee  chairman  presiding. 

(c)  The  right  to  interrogate  the  witnesses  before  the  committee  or 
any  of  its  subcommittees  shall  alternate  between  majority  and  mi- 
nority members.  Each  member  shall  be  limited  to  5  minutes  in  the 
interrogation  of  witnesses  until  such  time  as  each  member  who  so 
desires  has  had  an  opportunity  to  question  witnesses.  No  member 
shall  be  recognized  for  a  second  period  of  5  minutes  to  interrogate 
a  witness  until  each  member  of  the  committee  present  has  been 
recognized  once  for  that  purpose.  While  the  committee  or  subcom- 
mittee is  operating  under  the  5-minute  rule  for  the  interrogation  of 
witnesses,  the  chairman  shall  recognize  in  order  of  appearance 
members  who  were  not  present  when  the  meeting  was  called  to 
order  after  all  members  who  were  present  when  the  meeting  was 
called  to  order  have  been  recognized  in  the  order  of  seniority  on 
the  committee  or  subcommittee,  as  the  case  may  be. 

(d)  No  bill,  recommendation,  or  other  matter  reported  by  a  sub- 
committee shall  be  considered  by  the  full  committee  unless  the  text 
of  the  matter  reported,  together  with  an  explanation,  has  been 
available  to  members  of  the  committee  for  at  least  36  hours.  Such 
explanation  shall  include  a  summary  of  the  major  provisions  of  the 
legislation,  an  explanation  of  the  relationship  of  the  matter  to 
present  law,  and  a  summary  of  the  need  for  the  legislation.  All  sub- 
committee actions  shall  be  reported  promptly  by  the  clerk  of  the 
committee  to  all  members  of  the  committee. 

Rule  5.  Waiver  of  Notice,  Agenda,  and  Layover  Requirements.  Re- 
quirements of  Rules  3,  4(a)(2),  and  4(d)  may  be  waived  by  a  majority 
of  those  present  and  voting  (a  majority  being  present)  of  the  com- 
mittee or  subcommittee,  as  the  case  may  be. 

Rule  6.  Quorum.  Testimony  may  be  taken  and  evidence  received 
at  any  hearing  at  which  there  are  present  not  fewer  than  two 
members  of  the  committee  or  subcommittee  in  question.  In  the  case 
of  a  meeting  other  than  a  hearing,  the  number  of  members  consti- 
tuting a  quorum  shall  be  one-third  of  the  members  of  the  commit- 
tee or  subcommittee,  except  that  a  matter  may  not  be  reported  by 
the  committee  or  a  subcommittee  unless  a  majority  of  the  members 
thereof  is  actually  present. 

Rule  7.  Proxies.  No  vote  by  any  member  of  the  committee  or  any 
of  its  subcommittees  with  respect  to  any  measure  or  matter  may  be 
cast  by  proxy  unless  a  proxy  authorization  is  given  in  writing  by 
the  member  desiring  to  cast  a  proxy,  which  authorization  shall 
assert  that  the  member  is  absent  on  official  business  or  is  absent 
due  to  personal  illness  and  is  thus  unable  to  be  present  at  the 
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meeting  of  the  committee  or  subcommittee,  and  shall  be  limited  to 
a  specific  measure  or  matter  and  any  amendments  or  motions  per- 
taining thereto.  Each  proxy  to  be  effective  shall  be  signed  by  the 
member  assigning  his/her  vote  and  shall  contain  the  date  and  time 
of  day  that  the  proxy  is  signed.  No  proxy  shall  be  voted  on  a 
motion  to  adjourn  or  shall  be  counted  to  make  a  quorum  or  be 
voted  unless  a  quorum  is  present. 

Rule  8.  Journal,  Rollcalls.  The  proceedings  of  the  committee 
shall  be  recorded  in  a  journal  which  shall,  among  other  things, 
show  those  present  at  each  meeting,  and  include  a  record  of  the 
votes  on  any  question  on  which  a  record  vote  is  demanded  and  a 
description  of  the  amendment,  motion,  order  or  other  proposition 
voted.  A  copy  of  the  journal  shall  be  furnished  to  the  ranking  mi- 
nority member.  A  record  vote  may  be  demanded  by  one-fifth  of  the 
members  present  or,  in  the  apparent  absence  of  a  quorum,  by  any 
one  member.  NO  demand  for  a  rollcall  shall  be  made  or  obtained 
except  for  the  purpose  of  procuring  a  record  vote  or  in  the  appar- 
ent absence  of  a  quorum.  The  result  of  each  rollcall  vote  in  any 
meeting  of  the  committee  shall  be  made  available  in  the  committee 
office  for  inspection  by  the  public,  as  provided  in  Rule  XI,  clause 
2(e)  of  the  Rules  of  the  House. 

Rule  9.  Filing  of  Committee  Reports.  If,  at  the  time  of  approval  of 
any  measure  or  matter  by  this  committee,  any  member  or  mem- 
bers of  the  committee  should  give  notice  of  an  intention  to  file  sup- 
plemental, minority,  or  additional  views,  that  member  shall  be  en- 
titled to  not  less  than  three  (3)  calendar  days  (exclusive  of  Satur- 
days, Sundays,  and  legal  holidays)  in  which  to  file  such  views  in 
writing  and  signed  by  that  member  or  members  with  the  commit- 
tee. All  such  views  so  filed  shall  be  included  within  and  shall  be  a 
part  of  the  report  filed  by  the  committee  with  respect  to  that  meas- 
ure or  matter. 

Rule  10.  Subcommittees.  There  shall  be  such  standing  subcommit- 
tees with  such  jurisdiction  and  size  as  determined  by  the  majority 
party  caucus  of  the  committee  and,  in  addition,  a  Subcommittee  on 
Oversight  and  Investigations.  The  jurisdiction,  number,  and  size  of 
the  subcommittees  shall  be  determined  by  the  majority  party 
caucus  prior  to  the  start  of  the  bidding  process  for  subcommittee 
chairmanships  and  assignments.  Such  subcommittees  shall,  to  the 
maximum  extent  practicable,  be  of  equal  size.  The  Subcommittee 
on  Oversight  and  Investigations  shall  coordinate  its  work  with  the 
work  of  other  standing  subcommittees  and  shall  maintain  regular 
communication  with  the  standing  subcommittees  and  the  chairman 
of  the  full  committee  in  order  to  obtain  advice  on  subjects  for  in- 
vestigation. The  standing  subcommittees  shall  maintain  regular 
communication  with  the  Subcommittee  on  Oversight  and  Investiga- 
tions to  advise  the  Subcommittee  on  Oversight  and  Investigations 
of  subject  for  investigation. 

Rule  11.  Powers  and  Duties  of  Subcommittees.  Each  subcommit- 
tee is  authorized  to  meet,  hold  hearings,  receive  testimony,  mark 
up  legislation,  and  report  to  the  committee  on  all  matters  referred 
to  it.  Subcommittee  chairmen  shall  set  hearing  and  meeting  dates 
only  with  the  approval  of  the  chairman  of  the  full  committee  with 
a  view  toward  assuring  availability  of  meeting  rooms  and  avoiding 
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simultaneous  scheduling  of  committee  and  subcommittee  meetings 
or  hearings  wherever  possible. 

Rule  12.  Reference  of  Legislation  and  Other  Matters.  All  legisla- 
tion and  other  matters  referred  to  the  committee  shall  be  referred 
to  the  subcommittee  of  appropriate  jurisdiction  immediately  unless, 
by  majority  vote  of  the  members  of  the  full  committee  within  five 
(5)  legislative  days,  consideration  is  to  be  by  the  full  committee.  In 
the  case  of  legislation  or  other  matters  within  the  jurisdiction  of 
more  than  one  subcommittee,  the  chairman  of  the  committee  shall 
have  the  same  authority  to  refer  such  legislation  or  other  matter  to 
one  or  more  subcommittees  as  the  Speaker  has  under  clause  5(c)  of 
Rule  X  of  the  House  of  Representatives  to  refer  a  matter  to  one  or 
more  committees  of  the  House.  Such  authority  shall  include  the  au- 
thority to  refer  such  legislation  or  matter  to  an  ad  hoc  subcommit- 
tee appointed  by  the  chairman,  with  the  approval  of  the  commit- 
tee, from  the  members  of  the  subcommittees  having  legislative  or 
oversight  jurisdiction. 

Rule  13.  Ratio  of  Subcommittees.  The  majority  caucus  of  the  com- 
mittee shall  determine  an  appropriate  ratio  of  majority  to  minority 
party  members  for  each  subcommittee  and  the  chairman  shall  ne- 
gotiate that  ratio  with  the  minority  party,  provided  that  the  ratio 
of  party  members  on  each  subcommittee  shall  be  no  less  favorable 
to  the  majority  than  that  of  the  full  committee,  nor  shall  such  ratio 
provide  for  a  majority  of  less  than  two  majority  members. 

Rule  14.  Subcommittee  Membership,  (a)  Subject  to  the  require- 
ments of  the  Manual  of  the  Democratic  Caucus  of  the  House  of 
Representatives,  each  majority  member  other  than  the  chairman  of 
the  full  committee  or  the  chairman  of  a  subcommittee  shall  in 
order  of  committee  seniority  be  entitled  to  membership  on  two  sub- 
committees of  that  member's  choice.  A  member  (other  than  an  ex 
officio  member)  may  serve  on  more  than  two  subcommittees  only  if 
such  service  is  necessary  in  order  to  comply  with  Rule  13.  Proceed- 
ing in  order  of  seniority  on  the  committee,  each  majority  member, 
other  than  the  chairman  of  the  full  committee  and  the  chairmen  of 
the  several  subcommittees,  shall  be  entitled  to  select  one  subcom- 
mittee position  each.  The  subcommittee  selection  process  shall  then 
continue  in  sequence  of  committee  seniority,  including  the  chair- 
men of  the  several  subcommittees,  for  succeeding  rounds  of  selec- 
tion until  all  subcommittee  positions  are  filled.  The  subcommittee 
selection  process  shall  be  conducted  at  a  meeting  of  the  majority 
party  caucus  of  the  committee  held  prior  to  any  organizational 
meeting  of  the  full  committee.  Subcommittee  selections  of  each 
member  shall  be  recorded  by  the  clerk  as  made  and  shall  be  avail- 
able for  examination  by  the  members. 

(b)  Minority  subcommittee  membership  shall  be  selected  as  deter- 
mined by  the  minority. 

(c)  The  chairman  and  ranking  minority  member  of  the  commit- 
tee shall  be  ex  officio  members  with  voting  privileges  of  each  legis- 
lative subcommittee  of  the  committee  of  which  they  are  not  as- 
signed members.  The  ex  officio  members  shall  not  be  counted  in  de- 
termining a  subcommittee  quorum  other  than  a  quorum  for  the 
purpose  of  taking  testimony. 

Rule  15.  Subcommittee  Chairmen.  (aXD  Majority  members  of  the 
committee  shall  have  the  right,  in  order  of  full  committee  seniori- 
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ty,  to  bid  for  subcommittee  chairmanships.  Any  request  for  a  sub- 
committee chairmanship  shall  be  subject  to  approval  by  a  majority 
of  those  present  and  voting,  by  secret  ballot,  in  the  majority  party 
caucus  of  the  committee.  If  the  caucus  rejects  a  subcommittee 
chairmanship  bid,  the  next  senior  majority  member  may  bid  for 
the  position  as  in  the  first  instance.  The  subcommittee  chairmen 
shall  be  elected  by  the  full  committee  from  nominations  submitted 
by  the  majority  party  caucus  of  the  committee. 

(2)  If  the  majority  members  of  the  committee  shall  determine  to 
change  the  size  of  any  subcommittee  after  the  start  of  the  bidding 
process,  they  may  do  so,  but  in  that  event,  all  previous  action  on 
the  bidding  process  shall  be  expunged  and  the  bidding  process  shall 
start  anew. 

(b)  Subcommittee  chairmen  shall  manage  legislation  reported 
from  their  subcommittees  on  the  House  floor. 

(c)  The  chairman  of  the  committee  may  make  available  to  the 
chairman  of  any  subcommittee  office  equipment  and  facilities 
which  have  been  provided  to  him  and  for  which  he  is  personally 
responsible,  subject  to  such  terms  and  conditions  as  the  chairman 
deems  appropriate. 

Rule  16.  Committee  Professional  and  Clerical  Staff  Appointments. 
(a)  Whenever  the  chairman  of  the  committee  determines  that  any 
professional  staff  member  appointed  pursuant  to  the  provisions  of 
clause  6  of  Rule  XI  of  the  House  of  Representatives,  who  is  as- 
signed to  such  chairman  and  not  to  the  ranking  minority  member, 
by  reason  of  such  professional  staff  member's  expertise  or  qualifica- 
tions will  be  of  assistance  to  one  or  more  subcommittees  in  carry- 
ing out  their  assigned  responsibilities,  he  may  delegate  such 
member  to  such  subcommittees  for  such  purpose.  A  delegation  of  a 
member  of  the  professional  staff  pursuant  to  this  subsection  shall 
be  made  after  consultation  with  the  subcommittee  chairmen  and 
with  the  approval  of  the  subcommittee  chairman  or  chairmen  in- 
volved. 

(b)  Professional  staff  members  appointed  pursuant  to  clause  6  of 
Rule  XI  of  the  House  of  Representatives,  who  are  assigned  to  the 
ranking  minority  party  member  of  the  committee  and  not  to  the 
chairman  of  the  committee,  shall  be  assigned  to  such  committee 
business  as  the  minority  party  members  of  the  committee  consider 
advisable. 

(c)  In  addition  to  the  professional  staff  appointed  pursuant  to 
clause  6  of  Rule  XI  of  the  House  of  Representatives,  the  chairman 
of  the  committee  shall  be  entitled,  subject  to  the  approval  of  the 
majority  party  members  of  the  committee,  to  make  such  appoint- 
ments to  the  professional  and  clerical  staff  of  the  committee  as 
may  be  provided  within  the  budget  approved  for  such  purposes  by 
the  committee.  Such  appointee  shall  be  assigned  to  such  business  of 
the  full  committee  as  the  chairman  of  the  committee  considers  ad- 
visable. 

(d)  Subcommittee  chairmen,  subject  to  the  approval  of  the  major- 
ity party  members  of  the  committee,  shall  be  entitled  to  make  such 
appointments  to  the  professional  and  clerical  staff  of  the  committee 
as  may  be  provided  in  the  committee  budget  as  provided  for  in  rule 
18  of  these  rules.  Such  professional  and  clerical  appointees  shall  be 
delegated  to  the  appropriate  subcommittee  for  the  purposes  of  as- 
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sisting  such  subcommittee  in  the  discharge  of  it  assigned  responsi- 
bilities and  may  be  removed  and  their  compensation  fixed  by  the 
subcommittee  chairman  subject  to  the  approval  of  the  majority 
members  of  the  committee. 

(e)  In  addition  to  appointments  made  pursuant  to  other  subsec- 
tions of  this  rule,  (1)  the  subcommittee  chairman  of  each  of  the 
committee's  subcommittees  is  authorized  to  appoint,  in  accordance 
with  such  rules  as  the  majority  party  caucus  may  prescribe,  one 
staff  person  who  shall  serve  at  the  pleasure  of  such  subcommittee 
chairman,  and  (2)  the  ranking  minority  member  of  each  such  sub- 
committee is  authorized  to  appoint,  in  accordance  with  such  rules 
as  the  minority  party  caucus  may  prescribe,  one  staff  person  who 
shall  serve  at  the  pleasure  of  such  ranking  minority  member.  Re- 
muneration of  any  staff  person  appointed  under  this  subsection 
shall  be  governed  by  paragraph  (d)  of  clause  5  of  Rule  XI  of  the 
House  of  Representatives. 

(f)  Any  contract  for  the  temporary  services  or  intermittent  serv- 
ices of  individual  consultants  or  organizations  to  make  studies  or 
advise  the  committee  or  its  subcommittees  with  respect  to  any 
matter  within  their  jurisdiction  shall  be  deemed  to  have  been  ap- 
proved by  a  majority  of  the  members  of  the  committee  if  approved 
by  the  chairman  and  ranking  minority  member  of  the  committee 
and,  if  funded  by  a  subcommittee,  by  the  chairman  and  ranking 
minority  member  of  that  subcommittee.  Such  approval  shall  not  be 
deemed  to  have  been  given  if  at  least  one-third  of  the  members  of 
the  committee  request  in  writing  that  the  committee  formally  act 
on  such  a  contract,  if  the  request  is  made  within  10  days  after  the 
latest  date  on  which  such  chairman  or  chairmen,  and  such  ranking 
minority  member  or  members,  approve  such  contract. 

Rule  17.  Supervision,  Duties  of  Staff,  (a)  The  professional  and 
clerical  staff  of  the  committee  delegated  to  subcommittees  of  the 
committee  pursuant  to  rule  16  shall  be  subject  to  the  supervision 
and  direction  of  the  chairman  of  the  subcommittee  to  which  they 
are  assigned  with  respect  to  matters  before  the  subcommittee,  who 
shall  establish  and  assign  the  duties  and  responsibilities  of  such 
staff  members  and  delegate  such  authority  as  he  determines  appro- 
priate. The  professional  and  clerical  staff  assigned  to  the  minority 
shall  be  under  the  supervision  and  direction  of  the  minority  mem- 
bers of  the  committee,  who  may  delegate  such  authority  as  they  de- 
termine appropriate.  Subject  to  subsection  (b),  the  professional  and 
clerical  staff  of  the  committee  not  delegated  to  a  subcommittee  pur- 
suant to  rule  16(d)  or  to  the  minority  shall  be  under  the  supervi- 
sion and  direction  of  the  chairman,  who  shall  establish  and  assign 
the  duties  and  responsibilities  of  such  staff  members  and  delegate 
such  authority  as  he  determines  appropriate. 

(b)  The  professional  staff  member  who  is  assigned  principal  re- 
sponsibility by  a  subcommittee  chairman  with  respect  to  a  matter 
before  such  subcommittee  chairman's  subcommittee  shall  continue 
to  assume  principal  staff  responsibility  during  any  consideration 
before  the  full  committee,  the  Rules  Committee,  the  House,  and 
Conference  Committees  of  any  matter  which  is  reported  by  such 
subcommittee. 

Rule  18.  Committee  and  Subcommittee  Budgets,  (a)  The  chairman 
of  the  full  committee  and  the  chairmen  of  each  standing  subcom- 
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mittee,  after  consultation  with  their  respective  ranking  minority 
members,  shall  for  each  session  of  the  Congress  prepare  a  prelimi- 
nary budget  for  the  committee  and  each  standing  subcommittee  re- 
spectively, with  such  budgets  including  necessary  amounts  for  pro- 
fessional and  clerical  staff,  travel  investigations,  and  miscellaneous 
expenses,  and  which  shall  be  adequate  to  fully  discharge  their  re- 
sponsibilities for  legislation  and  oversight.  Thereafter,  the  chair- 
man of  the  full  committee,  meeting  with  the  chairmen  of  the  sub- 
committees, shall  combine  such  proposals  into  a  committee  budget, 
which  shall  state  separately  the  budgeted  amounts  for  the  commit- 
tee and  for  each  of  the  subcommittees.  Such  budget  shall  be  pre- 
sented by  the  chairman  to  the  majority  party  caucus  of  the  com- 
mittee and  thereafter  to  the  full  committee  for  its  approval. 

(b)  The  chairman  shall  take  whatever  action  is  necessary  to  have 
the  budget  as  finally  approved  by  the  committee  duly  authorized 
by  the  House.  No  proposed  committee  budget  may  be  submitted  to 
the  House  Administration  Committee  unless  it  has  been  presented 
to  and  approved  by  the  majority  party  caucus  and  thereafter  by 
the  full  committee.  The  chairman  of  the  full  committee  or  the 
chairmen  of  the  standing  subcommittees  may  authorize  all  neces- 
sary expenses  in  accordance  with  these  rules  and  within  the  limits 
of  their  portion  of  the  budget  as  approved  by  the  House,  but  the 
chairman  of  the  full  committee  shall  permit  no  subcommittee  to 
make  an  expenditure  beyond  its  portion  of  the  budget  (as  estab- 
lished in  paragraph  (a))  unless  the  chairman  determines  that  such 
expenditure  can  be  made  without  exceeding  the  amount  authorized 
to  the  full  committee  by  the  House. 

(c)  Committee  members  shall  be  furnished  a  copy  of  each  month- 
ly report,  prepared  by  the  chairman  for  the  Committee  on  House 
Administration,  which  shows  expenditures  made  during  the  report- 
ing period  and  cumulative  for  the  year  by  committee  and  subcom- 
mittees, anticipated  expenditures  for  the  projected  committee  pro- 
gram, and  detailed  information  on  travel. 

Rule  19.  Broadcasting  of  Committee  Hearings.  Any  meeting  or 
hearing  that  is  open  to  the  public  may  be  covered  in  whole  or  in 
part  by  radio  or  television  or  still  photography,  subject  to  the  re- 
quirements of  Rule  XI,  clause  3  of  the  Rules  of  the  House  of  Repre- 
sentatives. At  all  such  meetings  or  proceedings,  coverage  by  radio, 
television  or  still  photography  will  be  allowed  unless  specifically 
forbidden  by  a  record  vote  of  the  committee  or  subcommittee.  The 
coverage  of  any  hearing  or  other  proceeding  of  the  committee  or 
any  subcommittee  thereof  by  television,  radio,  or  still  photography 
shall  be  under  the  direct  supervision  of  the  chairman  of  the  com- 
mittee, the  subcommittee  chairman,  or  other  member  of  the  com- 
mittee presiding  at  such  hearing  or  other  proceeding  and,  for  good 
cause,  may  be  terminated  by  him. 

Rule  20.  Comptroller  General  Audits.  The  chairman  of  the  com- 
mittee is  authorized  to  request  verification  examinations  by  the 
Comptroller  General  of  the  United  States  pursuant  to  Title  V,  Part 
A  of  the  Energy  Policy  and  Conservation  Act  (Public  Law  94-163), 
after  consultation  with  the  members  of  the  committee. 

Rule  21.  Subpenas.  The  full  committee,  or  any  subcommittee, 
may  authorize  and  issue  a  subpena  under  clause  2(m)(2)(A)  of  Rule 
XI  of  the  House  of  Representatives,  if  authorized  by  a  majority  of 
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the  members  voting  of  the  committee  or  subcommittee  (as  the  case 
may  be),  a  quorum  being  present.  In  addition,  the  chairman  of  the 
full  committee  may  authorize  and  issue  subpoenas  under  such 
clause  during  any  period  for  which  the  House  has  adjourned  for  a 
period  in  excess  of  three  days.  Subpenas  may  be  issued  over  the  sig- 
nature of  the  chairman  of  the  full  committee,  or  any  member  of 
the  committee  authorized  by  such  chairman,  and  may  be  served  by 
any  person  designated  by  such  chairman  or  member. 

Rule  22.  Travel  of  Members  and  Staff,  (a)  Consistent  with  the  pri- 
mary expense  resolution  and  such  additional  expense  resolutions  as 
may  have  been  approved,  the  provisions  of  this  rule  shall  govern 
travel  of  committee  members  and  staff.  Travel  to  be  reimbursed 
from  funds  set  aside  for  the  full  committee  for  any  member  or  any 
staff  member  shall  be  paid  only  upon  the  prior  authorization  of  the 
chairman.  Travel  may  be  authorized  by  the  chairman  for  any 
member  and  any  staff  member  in  connection  with  the  attendance 
of  hearings  conducted  by  the  committee  or  any  subcommittee 
thereof  and  meetings,  conferences  and  investigations  which  involve 
activities  or  subject  matter  under  the  general  jurisdiction  of  the 
committee.  Before  such  authorization  is  given  there  shall  be  sub- 
mitted to  the  chairman  in  writing  the  following:  (1)  The  purpose  of 
the  travel;  (2)  The  dates  during  which  the  travel  is  to  be  made  and 
the  date  or  dates  of  the  event  for  which  the  travel  is  being  made; 
(3)  The  location  of  the  event  for  which  the  travel  is  to  be  made;  (4) 
The  names  of  members  and  staff  seeking  authorization. 

(b)  In  the  case  of  travel  of  members  and  staff  of  a  subcommittee 
to  hearings,  meetings,  conferences,  and  investigations  involving  ac- 
tivities or  subject  matter  under  the  legislative  assignment  of  such 
subcommittee  to  be  paid  for  out  of  funds  allocated  to  such  subcom- 
mittee, prior  authorization  must  be  obtained  from  the  subcommit- 
tee chairman  and  the  chairman.  Such  prior  authorization  shall  be 
given  by  the  chairman  only  upon  the  representation  by  the  applica- 
ble chairman  of  the  subcommittee  in  writing  setting  forth  those 
items  enumerated  in  (1),  (2),  (3),  and  (4)  of  paragraph  (a). 

(c)  In  the  case  of  travel  by  minority  party  members  and  minority 
party  professional  staff  for  the  purpose  set  out  in  (a)  or  (b),  the 
prior  approval,  not  only  of  the  chairman  but  also  of  the  ranking 
minority  party  member,  shall  be  required.  Such  prior  authorization 
shall  be  given  by  the  chairman  only  upon  the  representation  by  the 
ranking  minority  party  member  in  writing  setting  forth  those 
items  enumerated  in  (1),  (2),  (3),  and  (4)  of  paragraph  (a). 
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C.  THOMAS  McMILLEN,  Maryland 

GERRY  E.  STUDDS,  Massachusetts 
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NORMAN  F.  LENT,  New  York 
CARLOS  J.  MOORHEAD,  California 
MATTHEW  J.  RINALDO,  New  Jersey 
WILLIAM  E.  DANNEMEYER,  California 
DON  RITTER,  Pennsylvania 
THOMAS  J.  BLILEY,  Jr.,  Virginia 
JACK  FIELDS,  Texas 
MICHAEL  G.  OXLEY,  Ohio 
MICHAEL  BILIRAKIS,  Florida 
DAN  SCHAEFER,  Colorado 
JOE  BARTON,  Texas 
SONNY  CALLAHAN,  Alabama 
ALEX  McMILLAN,  North  Carolina 
J.  DENNIS  HASTERT,  Illinois 
CLYDE  C.  HOLLOWAY,  Louisiana 
FRED  UPTON,  Michigan  1 


Committee  Staff 


John  S.  Orlando,  Chief  of  Staff 
Alan  J.  Roth,  Chief  Counsel 
Margaret  A.  Durbin,  Minority  Chief  Counsel  and,  Staff  Director 
Sharon  E.  Davis,  Chief  Clerk  and  Administrative  Assistant 
Tracy  L.  Ackerman,  Minority  Staff  Assistant 
Douglas  F.  Bennett,  Minority  Counsel 
Charlotte  E.  Berryman,  Senior  Secretary 
Stephen  A.  Blumenthal,  Minority  Counsel 
Candace  E.  Butler,  Information  Systems  Manager 
June  L.  Cassidy,  Minority  Office  Manager  (Annex) 
Howard  Cohen,  Minority  Counsel 
Keith  N.  Cole,  Minority  Counsel 
Freida  M.  Depe,  Administrative  Assistant,  Minority 
David  B.  Finnegan,  Counsel 
Dennis  Fitzgibbons,  Communications  Director 
Michael  P.  Flanigan,  Printing  Editor 
Richard  A.  Frandsen,  Counsel 
Linda  Good,  Senior  Secretary 
Hugh  N.  Halpern,  Minority  Research  Assistant 
John  J.  Hambel,  Minority  Counsel  and  Press  Secretary 
Mary-Moore  Hamrick,  Minority  Counsel 
Shannon  Hooks  Hartnett,  Staff  Assistant 
Hans  Hiemstra,  Press  Assistant 
Melody  J.  Hughson,  Minority  Research  Assistant 
Jessica  Hunter,  Executive  Assistant 
Charles  L.  Ingebretson,  Minority  Counsel 
Cecelia  Y.  Johnson,  Staff  Assistant 
David  Keaney,  Counsel 
Nandan  Kenkeremath,  Minority  Counsel 
Raymond  R.  Kent,  Jr.,  Budget  Analyst 
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Lisa  Kountoupes,  Legislative  Assistant 
Jessica  H.  Laverty,  Minority  Counsel 
David  C.  Leach,  Professional  Staff  Member 
Justin  W.  Lilley,  Minority  Research  Assistant 
Mary  M.  McGrane,  Minority  Counsel 
Darlene  G.  McMullen,  Legislative  Assistant,  Minority 
Thomas  C.  Montgomery,  Minority  Counsel 
Michelle  M.  Mundt,  Research  Assistant 
Martha  T.  Oliver  Research  Assistant 
Chris  Orlando  Staff  Assistant 
Anne-Whitney  Powers,  Minority  Legislative  Secretary 
Florence  C.  Pickard,  Staff  Assistant 
Melodie  Pickett,  Assistant  Clerk 

Janet  Potts,  Counsel 
Michael  Regan,  Minority  Counsel 
Catherine  M.  Reid,  Minority  Counsel 
Peter  D.  Rich,  Minority  Counsel 
Kathleen  Ritzman,  Minority  Research  Assistant 
Trudi  Sandmeier,  Special  Assistant 
H.  Glenn  Scammel,  Minority  Counsel 
Donald  E.  Shriber,  Counsel 
Joshua  R.  Sosland,  Staff  Assistant 
David  G.  Tittsworth,  Counsel 
Diane  M.  Untiedt-Hudson,  Minority  Staff  Assistant 
Carla  Van't  Hoff,  Senior  Secretary 
Catherine  G.  Van  Way,  Minority  Counsel 
Consuela  M.  Washington,  Counsel 
Dennis  B.  Wilson,  Minority  Counsel 
Michael  T.  Woo,  Professional  Staff  Member 

Gilbert  J.  Engel  (GPO) 
Francis  S.  Fedorco  (GPO) 
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Eileen  Smith  (GPO) 


1  Appointed  Member  of  Committee  on  March  11,  1991,  to  fill  vacancy  created  by  the  resigna- 
tion of  the  Honorable  Edward  R.  Madigan,  Illinois,  on  March  8,  1991. 
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SUBCOMMITTEE  MEMBERSHIPS  AND  JURISDICTIONS 
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GERRY  SIKORSKI,  Minnesota 
JOHN  BRYANT,  Texas 

Reid  P.  F.  Stuntz,  Staff  Director  and  Chief  Counsel 

Jurisdiction:  Responsibility  for  oversight  of  agencies,  departments,  and  all  programs  within 
the  jurisdiction  of  the  full  Committee,  and  for  conducting  such  investigations  within  such 
jurisdiction. 

Subcommittee  on  Health  and  the  Environment 


(Ratio:  14-8) 
HENRY  A.  WAXMAN,  California,  Chairman 


WILLIAM  E.  DANNEMEYER,  California 
THOMAS  J.  BLILEY,  Jr.,  Virginia 
JACK  FIELDS,  Texas 
MICHAEL  BILIRAKIS,  Florida 
ALEX  McMILLAN,  North  Carolina 
J.  DENNIS  HASTERT,  Illinois 
CLYDE  C.  HOLLOW  AY,  Louisiana 
NORMAN  F.  LENT,  New  York  (ex  officio) 


GERRY  SIKORSKI,  Minnesota 
TERRY  L.  BRUCE,  Illinois 
J.  ROY  ROWLAND,  Georgia 
EDOLPHUS  TOWNS,  New  York 
GERRY  E.  STUDDS,  Massachusetts 
PETER  H.  KOSTMAYER,  Pennsylvania 
JAMES  H.  SCHEUER,  New  York 
MIKE  SYNAR,  Oklahoma 
RON  WYDEN,  Oregon 
RALPH  M.  HALL,  Texas 
BILL  RICHARDSON,  New  Mexico 
JOHN  BRYANT,  Texas 
JOHN  D.  DINGELL,  Michigan  (ex  officio) 

Karen  Nelson,  Staff  Director 

Jurisdiction:  Public  health  and  quarantine;  hospital  construction;  mental  health  and  research; 
biomedical  programs  and  health  protection  in  general,  including  medicaid  and  national  health 
insurance;  foods  and  drugs;  drug  abuse;  Clean  Air  Act  and  environmental  protection  in  general, 
including  the  Safe  Drinking  Water  Act. 
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Subcommittee  on  Energy  and  Power 


(Ratio:  14-8) 
PHILIP  R.  SHARP,  Indiana,  Chairman 


CARLOS  J.  MOORHEAD,  California 
WILLIAM  E.  DANNEMEYER,  California 
MICHAEL  G.  OXLEY,  Ohio 
JOE  BARTON,  Texas 
SONNY  CALLAHAN,  Alabama 
J.  DENNIS  HASTERT,  Illinois 
CLYDE  C.  HOLLOWAY,  Louisiana 
NORMAN  F.  LENT,  New  York  (ex  officio) 


W.J.  "BILLY"  TAUZIN,  Louisiana 
JIM  COOPER,  Tennessee 
TERRY  L.  BRUCE,  Illinois 
EDOLPHUS  TOWNS,  New  York 
C.  THOMAS  McMILLEN,  Maryland 
GERRY  E.  STUDDS,  Massachusetts 
RICHARD  H.  LEHMAN,  California 
CLAUDE  HARRIS,  Alabama 
JAMES  H.  SCHEUER,  New  York 
EDWARD  J.  MARKEY,  Massachusetts 
AL  SWIFT,  Washington 
MIKE  SYNAR,  Oklahoma 
JOHN  D.  DINGELL,  Michigan  (ex  officio) 

John  Riggs,  Staff  Director 

Jurisdiction:  National  energy  policy  generally;  fossil  energy  and  renewable  energy  resources, 
synthetic  fuels  and  energy  conservation;  energy  regulation,  commercialization  and  utilization; 
utility  issues  and  regulation  of  nuclear  facilities;  all  laws,  programs,  and  government  activities 
affecting  such  matters  and  nuclear  energy. 

Subcommittee  on  Telecommunications  and  Finance 
(Ratio:  17-10) 
EDWARD  J.  MARKEY,  Massachusetts,  Chairman 


MATTHEW  J.  RINALDO,  New  Jersey 
CARLOS  J.  MOORHEAD,  California 
DON  RITTER,  Pennsylvania 
THOMAS  J.  BLILEY,  Jr.,  Virginia 
JACK  FIELDS,  Texas 
MICHAEL  G.  OXLEY,  Ohio 
MICHAEL  BILIRAKIS,  Florida 
DAN  SCHAEFER,  Colorado 
JOE  BARTON,  Texas 
NORMAN  F.  LENT,  New  York 
(ex  officio) 


JAMES  H.  SCHEUER,  New  York 
MIKE  SYNAR,  Oklahoma 
W.J.  "BILLY"  TAUZIN,  Louisiana 
RALPH  M.  HALL,  Texas 
DENNIS  E.  ECKART,  Ohio 
BILL  RICHARDSON,  New  Mexico 
JIM  SLATTERY,  Kansas 
JOHN  BRYANT,  Texas 
RICK  BOUCHER,  Virginia 
JIM  COOPER,  Tennessee 
THOMAS  J.  MANTON,  New  York 
C.  THOMAS  McMILLEN,  Maryland 
RON  WYDEN,  Oregon 
RICHARD  H.  LEHMAN,  California 
CLAUDE  HARRIS,  Alabama 
JOHN  D.  DINGELL,  Michigan 
(ex  officio) 

Herbert  H.  Brown,  Chief  Counsel  and  Staff  Director 

Jurisdiction:  Interstate  and  foreign  telecommunications  including,  but  not  limited  to,  all 
telecommunication  and  information  transmission  by  broadcast,  radio,  wire,  microwave,  satellite, 
or  other  mode;  securities  and  finance. 


15 


Subcommittee  on  Transportation  and  Hazardous  Materials 


(Ratio:  11-6) 

AL  SWIFT,  Washington,  Chairman 

DON  HITTER,  Pennsylvania 
MATTHEW  J.  RINALDO,  New  Jersey 
JACK  FIELDS,  Texas 
DAN  SCHAEFER,  Colorado 
SONNY  CALLAHAN,  Alabama 
NORMAN  F.  LENT,  New  York 
(ex  officio) 


DENNIS  E.  ECKART,  Ohio 
JIM  SLATTERY,  Kansas 
GERRY  SIKORSKI,  Minnesota 
RICK  BOUCHER,  Virginia 
THOMAS  J.  MANTON,  New  York 
PHILIP  R.  SHARP,  Indiana 
CARDISS  COLLINS,  Illinois 
W.J.  "BILLY"  TAUZIN,  Louisiana 
BILL  RICHARDSON,  New  Mexico 
JOHN  D.  DINGELL,  Michigan 
(ex  officio) 

Arthur  P.  Endres,  Staff  Director  and  Chief  Counsel 

Jurisdiction:  Railroads,  railroad  retirement,  and  railway  labor;  regulation  of  travel  and 
tourism;  the  regulation  of  commercial  practices  (the  FTC);  all  matters  pertaining  to  inland 
waterways;  solid  waste,  hazardous  waste,  and  toxic  substances;  noise  pollution  control;  time; 
motor  vehicle  safety. 

Subcommittee  on  Commerce,  Consumer  Protection,  and  Competitiveness 

(Ratio:  11-6) 
CARDISS  COLLINS,  Illinois,  Chairwoman 


ALEX  McMILLAN,  North  Carolina 
MICHAEL  G.  OXLEY,  Ohio 
MICHAEL  BILIRAKIS,  Florida 
JOE  BARTON,  Texas 
FRED  UPTON,  Michigan 
NORMAN  F.  LENT,  New  York 
(ex  officio) 


PETER  H.  KOSTMAYER,  Pennsylvania 
HENRY  A.  WAXMAN,  California 
RICK  BOUCHER,  Virginia 
JIM  COOPER,  Tennessee 
TERRY  L.  BRUCE,  Illinois 
J.  ROY  ROWLAND,  Georgia 
THOMAS  J.  MANTON,  New  York 
EDOLPHUS  TOWNS,  New  York 
C.  THOMAS  McMILLEN,  Maryland 
JOHN  D.  DINGELL,  Michigan 
(ex  officio) 

David  Schooler,  Staff  Director  and  Chief  Counsel 

Jurisdiction:  Interstate  and  foreign  commerce  generally,  including  general  trade  matters 
within  the  jurisdiction  of  the  full  Committee;  consumer  protection  in  general;  consumer  product 
safety  (the  CPSC),  product  liability,  and  insurance. 


LEGISLATIVE  AND  OVERSIGHT  ACTIVITY  OF  THE 
COMMITTEE 

By  the  close  of  the  second  session  of  the  102d  Congress,  1,102 
bills  had  been  referred  to  the  Committee.  The  full  Committee  con- 
sidered 73  measures,  filing  70  reports.  Fifty-three  measures  regard- 
ing matters  within  the  committee's  jurisdiction  were  enacted  into 
law.  These  public  laws  concern  issues  ranging  from  settlement  of 
railroad  labor-management  disputes  to  assistance  for  abandoned  in- 
fants. 

One  of  the  major  accomplishments  of  the  102d  Congress  was  the 
strengthening  of  the  nation's  energy  policies,  through  passage  of 
the  Energy  Policy  Act  of  1992. 

The  Committee  worked  to  provide  increased  consumer  protection 
and  competitiveness  in  the  telecommunications  industry.  A  bill  reg- 
ulating the  cable  television  industry  became  law  after  the  Commit- 
tee led  the  successful  effort  to  override  a  veto  by  President  Bush. 
The  Committee  was  also  involved  in  efforts  to  improve  regulation 
of  the  nation's  banking  and  insurance  industries. 

In  addition,  a  variety  of  health  measures  were  reported  by  the 
Committee,  including  protection  for  the  mentally  ill,  preventive 
health  care,  health  professions  education,  and  drug  testing  quality. 
The  Committee  also  acted  on  a  range  of  important  issues  in  the  en- 
vironmental area,  including  bills  to  improve  compliance  and  envi- 
ronmental laws  at  federal  facilities  and  to  withdraw  land  for  the 
Waste  Isolation  Pilot  Plant. 

During  the  102d  Congress,  the  Committee  continued  its  oversight 
activities  in  many  areas,  including  implementation  of  the  Clean 
Air  Act,  the  safety  of  the  nation's  blood  supply,  the  adequacy  of  in- 
surance regulation,  and  indirect  cost  recovery  practices  at  U.S. 
Universities  for  federal  research  contracts  and  grants. 

The  following  is  a  summary  of  the  legislative  and  oversight  ac- 
tivities of  the  Committee  during  the  first  session  of  the  102d  Con- 
gress, organized  by  Subcommittees. 
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Subcommittee  on  Health  and  the  Environment 

Summary  of  Subcommittee  Activities 


Total  Bills  Referred  to  Subcommittee   539 

Public  Laws   20 

Legislative  Hearings: 

Number  of  issues   21 

Number  of  bills  .   23 

Hours  of  sitting   63 

Number  of  sessions   21 

Oversight  and  Investigative  Hearings: 

Number  of  issues   27 

Hours  of  sitting   105 

Number  of  sessions   36 

Legislative  Markups: 

Number  of  bills   32 

Hours  of  sitting   18 

Number  of  sessions   17 


Legislative  Activities 

abandoned  infants  assistance  act  amendments  of  1991 

Public  Law  102-236  (H.R.  2722,  S.  1532) 

To  revise  and  extend  the  programs  of  the  Abandoned  Infants  As- 
sistance Act  of  1988. 

Summary 

The  Abandoned  Infants  Assistance  Act  of  1988  authorizes  pro- 
grams to  provide  out-of-hospital  health,  social,  and  educational 
services  to  infants  and  young  children  who  are  medically  cleared 
for  discharge  but  who  are  abandoned  in  the  hospital  because  of  a 
lack  of  alternative  placements.  These  infants  and  young  children 
(also  called  "boarder  babies")  are  often  HIV-infected  and/ or  perina- 
tally  exposed  to  dangerous  drugs.  The  Act  also  provides  support 
services  to  families  to  prevent  such  abandonment. 

H.R.  2722  reauthorizes  these  programs  for  four  fiscal  years.  In 
addition,  the  bill  creates  a  specific  demonstration  authority  for  the 
provision  of  multiple  services  at  a  single  site.  The  bill  also  creates  a 
separate  authority  for  the  dissemination  of  services  information  to 
special  populations  that  are  more  likely  to  abandon  infants  and 
young  children. 

Legislative  History 

On  May  10,  1991,  the  Subcommittee  on  Select  Education  of  the 
Committee  on  Education  and  Labor  held  an  oversight  hearing  on 
abandoned  infants  and  children.  H.R.  2722  was  introduced  by  Rep- 
resentative Payne  of  New  Jersey  on  June  20,  1991.  The  bill  was  re- 
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ferred  jointly  to  the  Committee  on  Education  and  Labor  and  the 
Committee  on  Energy  and  Commerce. 

On  July  20,  1991,  the  Committee  on  Education  and  Labor  report- 
ed the  bill  with  an  amendment  (H.  Rept.  102-209,  Part  I;  filed  Sep- 
tember 19,  1991).  On  October  2,  1991,  the  Subcommittee  on  Health 
and  the  Environment  ordered  H.R.  2722  reported,  with  an  amend- 
ment, by  voice  vote.  On  October  8,  1991,  the  Committee  on  Energy 
and  Commerce  ordered  H.R.  2722  reported,  with  an  amendment,  by 
voice  vote  (H.  Rept.  102-209,  Part  II;  filed  November  7,  1991). 

On  November  19,  the  House  suspended  the  rules  and  passed  H.R. 
2722,  with  an  amendment.  The  House  then  took  up  the  Senate 
companion  measure  (S.  1532;  S.Rept.  102-261;  passed  by  the  Senate 
on  October  29,  1991),  substituted  the  text  of  H.R.  2722  as  amended, 
and  passed  the  bill.  The  bill  was  presented  to  the  President  on  De- 
cember 4,  and  signed  on  December  12,  1991  (Public  Law  102-236). 

ADAMHA  REORGANIZATION  ACT 

Public  Law  102-321  (S.  1306,  H.R.  3698,  H.R.  2311,  H.R.  2803) 

To  amend  title  V  of  the  Public  Health  Service  Act  to  revise  and 
extend  certain  programs,  to  restructure  the  Alcohol,  Drug  Abuse 
and  Mental  Health  Administration,  and  for  other  purposes. 

Summary 

The  principal  purpose  of  Public  Law  102-321  is  to  reorganize  the 
research  and  health  service  programs  of  the  Alcohol,  Drug  Abuse 
and  Mental  Health  Administration  (ADAMHA).  ADAMHA  was  an 
agency  of  the  U.S.  Public  Health  Service  within  the  Department  of 
Health  and  Human  Services.  The  legislation  included  provisions  to: 
(1)  transfer  the  biomedical,  behavioral,  and  services  research  pro- 
grams of  ADAMHA  to  the  National  Institutes  of  Health;  (2)  change 
the  agency  name  of  ADAMHA  to  the  Substance  Abuse  and  Mental 
Health  Services  Administration  (SAMHSA)  to  reflect  the  agency's 
revised  mission;  (3)  establish  three  national  Centers  for  the  admin- 
istration of  mental  health  services,  substance  abuse  treatment  serv- 
ices and  substance  abuse  prevention  services;  (4)  establish  separate 
state  block  grants  for  community  mental  health  services  and  sub- 
stance abuse  services;  (5)  revise  the  allocation  formula  for  the  sub- 
stance abuse  and  mental  health  services  block  grant  to  more  accu- 
rately reflect  the  incidence  of  mental  illness  and  substance  abuse 
between  states;  (6)  strengthen  accountability  for  state  substance 
abuse  block  grant  funds  through  preparation  and  approval  of  state 
treatment  plans;  (7)  integrate  activities  to  prevent  the  sale  to  and 
use  by  adolescents  of  tobacco  and  alcohol  in  drug  abuse  prevention 
programs  receiving  federal  funds;  (8)  expand  the  availability  of 
treatment  services  to  intravenous  drug  abusers  and  pregnant 
women  by  requiring  that  states  receiving  federal  treatment  block 
grant  funds  provide  either  treatment  or  interim  emergency  serv- 
ices upon  request;  (9)  establish  a  program  of  financial  assistance  to 
trauma  centers  severely  impacted  by  drug-related  violence;  (10)  es- 
tablish a  new  Substance  Abuse  Treatment  Capacity  Expansion  Pro- 
gram; (11)  establish  a  new  program  of  services  to  children  of  sub- 
stance abusers;  (12)  establish  a  new  program  of  home-visitation 
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services  for  families  at  risk  of  substance  abuse;  (13)  expand  federal 
support  of  residential  substance  abuse  treatment  programs  for 
women  who  are  pregnant;  and  (14)  expand  federal  support  of 
health  services  research  at  the  National  Institutes  of  Health  by  re- 
quiring that  each  fiscal  year  15%  of  appropriations  to  the  National 
Institute  on  Alcohol  Abuse  and  Alcoholism,  the  National  Institute 
on  Drug  Abuse  and  the  National  Institute  of  Mental  Health  be  al- 
located for  this  purpose. 

Existing  categorical  grant  programs  reauthorized  for  fiscal  years 
1993  and  1994  include: 

High  Risk  Youth  Substance  Abuse  Prevention  Grants 
Community  Partnership  Substance  Abuse  Prevention  Grants 
Pregnant  and  Postpartum  Women  Substance  Abuse  Treat- 
ment Programs 

Substance  Abuse  Treatment  Demonstrations  of  National  Sig- 
nificance 

National  Institute  on  Alcohol  Abuse  and  Alcoholism  Re- 
search 

National  Institute  on  Drug  Abuse  (NIDA)  Research 
The  legislation  also  provided  a  new  authorization  of  appropria- 
tions for  biomedical  and  behavioral  research  at  the  National  Insti- 
tute of  Mental  Health. 

Legislative  history 

Hearings  on  the  reauthorization  of  federal  mental  health  and 
substance  abuse  programs  were  held  on  May  16th  and  June  20th. 
H.R.  3698  was  introduced  on  November  1,  1991  and  referred  to  the 
Subcommittee  on  Health  and  the  Environment.  The  text  of  H.R. 
3698  incorporates  provisions  affecting  community  mental  health 
services  contained  in  H.R.  2311.  H.R.  2311  ordered  reported  by  the 
Subcommittee  on  June  25,  1991.  H.R.  2803  was  introduced  on  June 
26,  1991  and  reflects  the  Subcommittee's  action  on  H.R.  2311.  No 
action  was  taken  by  the  full  Committee  on  H.R.  2803.  On  Novem- 
ber 6th,  the  Subcommittee  ordered  H.R.  3698  reported  to  the  full 
Committee  with  amendments.  H.R.  3698  was  reported  by  the  full 
Committee  on  March  4,  1992  (H.  Rept.  102-464  filed  on  March  24, 
1992).  H.R.  3698  passed  the  House  under  suspension  of  the  rules  on 
March  24,  1992. 

The  companion  Senate  bill,  S.  1306,  was  reported  by  the  Senate 
Labor  and  Human  Resources  Committee  on  July  17th  (S.  Rept. 
102-131  filed  on  July  30th)  and  passed  the  Senate,  with  an  amend- 
ment, on  August  2,  1991. 

On  March  24,  1992,  the  House  passed  S.  1306,  amended  with  the 
text  of  the  H.R.  3698,  and  requested  a  conference  with  the  Senate. 
On  May  19th  the  House  considered  the  conference  report  (H.  Rept. 
102-522)  on  S.  1306  under  suspension  of  the  rules.  The  legislation 
failed  to  gain  the  necessary  2/3's  majority  by  a  vote  of  264  in  favor 
to  148  opposed.  The  conference  report  was  reconsidered  on  May  28 
under  a  rule.  A  motion  of  recommittal  passed  by  a  vote  of  214  to 
157.  On  June  3,  1992  the  conference  committee,  after  acting  on  the 
motion  of  recommittal,  reported  a  second  conference  report  (H. 
Rept.  102-546).  On  June  9th,  the  Senate  agreed  to  the  conference 
report  by  a  vote  of  86  to  8.  On  July  1  the  House  agreed  to  the  con- 
ference report  under  a  rule  by  a  vote  of  358  to  60. 
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S.  1306  was  signed  by  the  President  on  July  10,  1992  (Public  Law 
102-321). 

Alzheimer's  disease  and  related  dementias  research 

AMENDMENTS 

Public  Law  102-507  (H.R.  3082,  S.  1577) 

To  revise  and  extend  various  authorities  established  under  the 
Alzheimer's  Disease  and  Related  Dementias  Research  Act  of  1986. 

Summary 

The  Alzheimer's  Disease  and  Related  Dementias  Research 
Amendments  of  1992  extend  and  improve  a  number  of  provisions  of 
the  1986  research  law  which  established  for  the  first  time  a  com- 
prehensive Alzheimer's  disease  research  program. 

Among  the  most  important  elements  of  this  program  is  the  De- 
partment of  Health  and  Human  Services'  Advisory  Panel  on  Alz- 
heimer's Research  which  is  mandated  to  make  recommendations  to 
both  the  Congress  and  the  Department  on  various  aspects  of  Alz- 
heimer's disease  and  related  dementias.  Under  Public  Law  102-507, 
the  Panel's  authority  is  extended  through  FY  1996. 

In  addition,  this  legislation  makes  a  number  of  minor  changes 
and  technical  corrections  to  the  1986  law.  Together,  these  provi- 
sions are  designed  to  improve  the  basic  authority  and  general  oper- 
ation of  the  Alzheimer's  disease  research  program. 

Legislative  history 

H.R.  3082  was  introduced  by  Representative  Snowe  on  July  29, 
1991.  On  March  26,  1992,  the  Subcommittee  ordered  the  bill  report- 
ed, amended,  by  voice  vote.  The  full  Committee  reported  H.R.  3082, 
as  amended,  by  voice  vote  on  April  7,  1992  (H.  Rept.  102-623  filed 
June  29,  1992).  The  House  passed  H.R.  3082,  as  amended,  under 
suspension  of  the  rules,  by  voice  vote,  on  June  29,  1992. 

S.  1577  was  introduced  by  Senator  Metzenbaum  on  July  29,  1991. 
The  legislation  passed  the  Senate,  as  amended,  on  November  26, 
1991  by  voice  vote. 

On  October  6,  1992,  the  House  passed  S.  1577,  as  amended  by  the 
House,  by  voice  vote.  On  October  7,  1992,  the  Senate  agreed  to  the 
House  amendments  by  voice  vote.  S.  1577  was  signed  by  the  Presi- 
dent on  October  24,  1992  (Public  Law  102-507). 

CANCER  REGISTRIES  AMENDMENTS  ACT  OF  1992 

Public  Law  102-515  (H.R.  4206,  H.R.  5495,  H.R.  2507,  S.  3312,  S. 

2899,  S.  2205) 

To  create  a  program  of  cancer  registries  for  the  purpose  of  im- 
proving cancer  epidemiology. 

Summary 

H.R.  4206  establishes  a  grant  program  for  cancer  registries  to  be 
administered  through  the  Centers  for  Disease  Control  and  Preven- 
tion and  carried  out  in  all  50  States.  Under  this  program,  demo- 
graphic data  on  the  incidence  of  cancer  in  a  state  are  to  be  collect- 
ed through  the  appropriate  state  agency.  Such  data  are  to  be  used 
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for  the  development  of  a  nationwide  data  base  to  assist  researchers 
in  the  development  and  implementation  of  cancer  prevention  and 
education  activities. 

In  addition,  H.R.  4206  directs  the  National  Cancer  Institute  to 
undertake  a  study  on  the  breast  cancer  mortality  rates  for  the 
Northeastern  and  Mid-Atlantic  states.  The  legislation  specifies  that 
the  study  focus  on  factors  that  may  contribute  to  the  high  breast 
cancer  death  rates  that  occur  in  these  areas. 

Legislative  history 

On  February  7,  1992,  Representative  Sanders  introduced  H.R. 
4206,  legislation  to  establish  a  national  cancer  registry  program. 
That  bill  was  identical  to  legislation  (S.  2205)  introduced  by  Sena- 
tor Leahy  on  February  6,  1992. 

During  consideration  of  H.R.  2507  (legislation  to  reauthorize  the 
National  Institutes  of  Health),  the  Senate  added  an  amendment 
that  reflected  the  provisions  found  in  S.  2205.  H.R.  2507  was  later 
vetoed  and  an  attempt  to  override  that  veto  failed.  A  revised  ver- 
sion of  H.R.  2507  designed  to  address  the  concerns  expressed  in  the 
President's  veto  message  to  Congress,  was  subsequently  introduced 
in  the  House  (H.R.  5495)  and  the  Senate  (S.  2899).  Both  pieces  of 
legislation  included  the  cancer  registries  provisions  that  had  been  a 
part  of  H.R.  2507. 

Because  no  further  action  was  taken  with  respect  to  either  of  the 
previous  bills,  Senator  Leahy  introduced  S.  3312  on  October  2,  1992, 
which  contained  provisions  regarding  cancer  registries  similar  to 
those  included  in  H.R.  5495  and  S.  2899.  S.  3312  passed  the  Senate 
on  October  2,  1992.  The  bill  passed  the  House,  amended,  on  October 
6,  1992.  On  October  7,  1992,  the  Senate  agreed  to  the  House  amend- 
ments. 

S.  3312  was  signed  by  the  President  on  October  24,  1992  (Public 
Law  102-515). 

DAYTON  AREA  HEALTH  PLAN  MEDICAID  WAIVER 

Public  Law  102-276  (H.R.  4572) 

To  direct  the  Secretary  of  Health  and  Human  Services  to  grant  a 
waiver  of  the  requirement  limiting  the  maximum  number  of  indi- 
viduals enrolled  with  a  health  maintenance  organization  who  may 
be  beneficiaries  under  the  Medicare  or  Medicaid  programs  with  re- 
spect to  the  Dayton  Area  Health  Plan,  Inc.,  through  January  31, 
1994. 

Summary 

Under  current  law,  Federal  Medicaid  matching  funds  are  not 
available  for  capitation  payments  made  to  prepaid  plans  that  have 
an  enrollment  of  Medicaid  or  Medicare  beneficiaries  that  exceeds 
75  percent  of  their  total  enrollment.  The  Dayton  Area  Health  Plan 
is  a  mandatory  enrollment  prepaid  health  program  for  about 
43,000  Aid  to  Families  with  Dependent  Children  (AFDC)  recipients 
in  Montgomery  County,  Ohio.  Under  the  Plan,  these  mothers  and 
children  may  not  receive  Medicaid  benefits  on  a  fee-for-service 
basis;  instead,  they  must  enroll  in  one  of  three  health  maintenance 
organizations:  Health  Plan  Network;  DAYMED  Health  Mainte- 
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nance  Plan,  Inc.;  and  Health  Power  of  Dayton.  The  State  of  Ohio 
makes  capitation  payments  to  the  Plan,  which  in  turn  distributes 
the  payments  to  the  three  health  maintenance  organizations  based 
on  their  monthly  Medicaid  enrollment  figures. 

Public  Law  102-276  directs  the  Secretary  of  HHS  to  waive  the 
75/25  enrollment  mix  requirement  with  respect  to  the  Health  Plan 
Network  through  January  31,  1994.  The  legislation  also  directs  the 
Secretary  when  determining  the  compliance  of  the  DAYMED 
Health  Maintenance  Plan  with  the  75/25  requirement,  to  disregard 
up  to  4,000  enrollees  who  are  Medicaid-eligible  children  both  after 
September  30,  1983  and  are  living  in  families  with  incomes  at  or 
below  100  percent  of  the  Federal  poverty  level. 

Legislative  history 

On  March  25,  1992,  Representative  Hall  of  Ohio  introduced  H.R. 
4572.  H.R.  4572  was  referred  to  the  Committee  on  Energy  and  Com- 
merce, which  ordered  the  bill  reported,  amended,  on  April  7,  1992 
(H.  Rept.  102-494).  The  bill  passed  the  House  by  voice  vote  on  April 
10,  1992.  It  passed  the  Senate  on  April  10,  1992.  The  President 
signed  H.R.  4572  on  April  28,  1992  (Public  Law  102-276). 

DES  EDUCATION  AND  RESEARCH  AMENDMENTS  OF  1992 

Public  Law  102-402  (H.R.  4178,  S.  2837) 

To  amend  the  Public  Health  Service  to  provide  for  a  research 
program  on  the  drug  diethylstilbestrol  ("DES");  to  educate  health 
professionals  and  the  public  about  the  drug;  and  to  provide  for 
specified  longitudinal  studies  regarding  individuals  who  have  been 
exposed  to  the  drug. 

Summary 

H.R.  4178  authorizes  a  research,  training,  and  education  program 
(to  be  conducted  through  the  National  Institutes  of  Health)  to 
study  and  disseminate  information  on  the  diagnosis  and  treatment 
of  conditions  associated  with  exposure  to  the  drug  DES.  In  addi- 
tion, the  legislation  directs  NIH  to  conduct  longitudinal  studies  to 
determine  the  incidence  of  several  diseases  and  conditions  among 
individuals  who  have  been  exposed  to  DES.  To  carry  out  these  ac- 
tivities H.R.  4178  authorizes  (in  addition  to  any  other  authorization 
of  appropriations  available  under  the  Public  Health  Service  Act) 
such  sums  as  may  be  necessary  for  FY  1993  through  FY  1996. 

Legislative  history 

On  February  5,  1992,  Representative  Slaughter  introduced  H.R. 
4178.  On  July  23,  1992,  the  Subcommittee  ordered  H.R.  4178  report- 
ed with  an  amendment  by  voice  vote.  On  July  28,  1992,  the  full 
Committee  ordered  H.R.  4178  reported,  as  amended,  by  voice  vote 
(H.  Rept.  102-817  filed  on  August  10,  1992).  The  House  passed  H.R. 
4178,  as  amended,  on  August  10,  1992  under  suspension  of  the  rules 
by  voice  vote. 

On  June  11,  1992,  Senator  Harkin  introduced  S.  2837,  the  com- 
panion bill  to  H.R.  4178.  On  September  30,  1992,  the  Senate  passed 
H.R.  4178  in  lieu  of  S.  2837.  H.R.  4178  was  signed  by  the  President 
on  October  13,  1992  (Public  Law  102-409). 
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FEDERALLY  SUPPORTED  HEALTH  CENTERS  ASSISTANCE  ACT  OF  1992 

Public  Law  102-501  (H.R.  3591,  H.R.  6183) 

To  amend  the  Public  Health  Service  Act  to  provide  protection 
from  legal  liability  for  certain  health  care  professionals  providing 
services  pursuant  to  such  Act. 

Summary 

Under  the  Federal  Tort  Claims  Act  (FTCA),  federal  employees 
are  covered  for  medical  malpractice  claims  arising  out  of  acts  or 
omissions  occurring  within  the  scope  of  their  employment.  The 
FTCA  makes  the  United  States  liable  for  the  torts  of  its  employees 
to  the  same  extent  that  private  employers  are  liable  for  the  torts  of 
their  employees  under  the  law  of  the  state  in  which  the  act  or 
omission  occurred,  with  some  exceptions.  Under  the  FTCA,  the 
United  States  is  not  liable  for  punitive  damages,  and  suits  are  tried 
in  Federal  district  court  without  a  jury. 

Under  the  terms  of  Public  Law  102-501,  FTCA  coverage  is  ex- 
tended to  grantees  under  the  Community  Health  Center,  Migrant 
Health  Center,  Health  Care  for  the  Homeless,  and  Public  Housing 
Resident  programs  authorized  by  the  Public  Health  Service  Act,  as 
well  as  to  the  officers,  employees,  and  specified  contractors  of  these 
programs  who  are  physicians  or  other  licensed  or  certified  health 
care  practitioners.  This  coverage  is  effective  with  respect  to  medi- 
cal malpractice  claims  arising  out  of  acts  or  omissions  which  occur 
during  the  period  beginning  on  January  1,  1993,  and  ending  on  De- 
cember 31,  1995.  The  FTCA  is  the  exclusive  remedy  for  medical 
malpractice  claims  against  these  individuals  and  programs.  The  At- 
torney General  is  authorized  to  exclude  from  coverage  any  individ- 
ual who  would  expose  the  United  States  to  an  unreasonably  high 
degree  of  risk  of  loss. 

Legislative  history 

On  October  21,  1991,  Representatives  Wyden  and  Johnson  intro- 
duced H.R.  3591.  The  bill  was  referred  to  the  Committee  on  Energy 
and  Commerce  and  the  Committee  on  the  Judiciary.  On  April  30, 
1992,  the  Committee  on  the  Judiciary  ordered  the  bill  reported,  as 
amended  (H.  Rept.  102-823,  Part  I,  filed  on  August  10,  1992).  The 
Committee  on  Energy  and  Commerce  reported  the  bill,  as  amend- 
ed, on  August  5,  1992  (H.  Rept.  102-823,  Part  II,  filed  on  September 
14,  1992).  On  September  15,  1992,  the  House  suspended  the  rules 
and  passed  H.R.  3591  by  voice  vote,  as  reported  by  the  Committee 
on  Energy  and  Commerce. 

On  October  6,  1992,  Representative  Wyden  introduced  H.R.  6183, 
which  contained  the  text  of  H.R.  3591  as  passed  by  the  House  with 
modifications  reflecting  the  views  of  the  Senate  committees  of  ju- 
risdiction. The  bill  was  referred  to  the  Committee  on  Energy  and 
Commerce  and  the  Committee  was  discharged.  H.R.  6183  passed 
the  House  by  voice  vote  on  October  6.  The  Senate  passed  H.R.  6183 
on  October  8.  The  President  signed  H.R.  6183  on  October  24,  1992 
(Public  Law  102-501). 
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FERTILITY  CLINIC  SUCCESS  RATE  AND  CERTIFICATION  ACT  OF  1992 

Public  Law  102-493  (H.R.  4773,  H.R.  3940) 

To  provide  for  the  reporting  of  pregnancy  success  rates  of  assist- 
ed reproductive  technologies  and  for  the  certification  of  embryo 
laboratories. 

Summary 

The  purpose  of  H.R.  4773  is  to  provide  the  public  with  compara- 
ble information  on  the  effectiveness  of  infertility  services  and  to 
assure  the  quality  of  these  services  by  providing  for  the  certifica- 
tion of  embryo  laboratories. 

To  achieve  these  goals,  the  legislation  requires  each  U.S.  infertil- 
ity clinic  that  performs  in  vitro  fertilization  (IVF)  services  to  report 
annually  to  the  Secretary  of  Health  and  Human  Services  (the  Sec- 
retary) on  its  pregnancy  success  rates  and  the  identify  of  each 
embryo  laboratory  working  in  association  with  the  clinic.  In  addi- 
tion, H.R.  4773  directs  the  Secretary  to  develop  a  model  program 
for  State  certification  of  embryo  laboratories;  to  promulgate  crite- 
ria for  recognition  of  private  embryo  laboratory  accreditation  pro- 
grams by  the  Secretary;  and  to  publish  and  disseminate  informa- 
tion concerning  infertility  clinic  pregnancy  success  rates  and  other 
related  data. 

Legislative  history 

On  November  26,  1991,  Representatives  Wyden  and  Lent  intro- 
duced H.R.  3940.  On  February  27,  1992,  the  Subcommittee  held  a 
hearing  on  H.R.  3940.  Testimony  was  received  from  six  witnesses, 
including  the  Director  of  the  Centers  for  Disease  Control,  a  repre- 
sentative of  the  Federal  Trade  Commission,  and  representatives  of 
four  medical  and  consumer  organizations. 

On  March  26,  1992,  the  Subcommittee  ordered  reported  a  clean 
bill  in  lieu  of  H.R.  3940  by  voice  vote.  H.R.  4773,  legislation  reflect- 
ing the  action  taken  by  the  Subcommittee,  was  introduced  by  Rep- 
resentatives Wyden  and  Lent  on  April  3,  1992.  The  full  Committee 
ordered  H.R.  4773  reported  with  an  amendment  on  April  7,  1992 
(H.  Rept.  102-624  filed  on  June  29,  1992).  On  June  29,  1992,  the 
House  passed  H.R.  4773,  as  amended,  under  suspension  of  the  rules 
by  voice  vote. 

The  Senate  passed  H.R.  4773,  as  amended,  on  October  8,  1992. 
H.R.  4773  signed  by  the  President  on  October  24,  1992  (Public  Law 
102-493). 

GENERIC  DRUG  ENFORCEMENT  ACT  OF  1991 

Public  Law  102-282  (H.R.  2454) 

To  authorize  the  Secretary  of  Health  and  Human  Services  (HHS) 
to  impose  debarments  and  other  penalties  for  illegal  activities  in- 
volving the  approval  of  abbreviated  drug  applications  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act,  and  for  other  purposes. 
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Summary 

H.R.  2454  would  require  the  FDA  to  debar  a  generic  drug  compa- 
ny from  obtaining  approvals  from  the  FDA  to  market  generic 
drugs,  if  the  company  were  convicted  of  certain  criminal  felonies 
such  as  bribery.  Individuals  working  for  such  companies  would  also 
be  debarred.  Permissive  debarment  would  also  be  provided  for  in 
certain  other  circumstances. 

The  bill  would  also  provide  for  civil  monetary  penalties  in  the 
case  of  certain  illegal  conduct  on  the  part  of  generic  drug  compa- 
nies or  employees  of  generic  drug  companies,  for  suspension  of 
FDA  permission  to  market  generic  drugs,  and  for  withdrawal  of  ge- 
neric drug  approvals  in  certain  circumstances.  Finally,  the  bill 
gives  the  Inspector  General  of  HHS  authority  to  investigate  viola- 
tions of  the  Federal  Food  Drug  and  Cosmetic  Act,  at  the  request  of 
the  Commissioner  of  the  FDA  or  the  Secretary  of  HHS.  This  provi- 
sion would  expire  after  2  years. 

Legislative  history 

On  May  23,  1991,  Representatives  Dingell,  Bliley,  Waxman  and 
39  other  members  of  the  Committee  introduced  H.R.  2454.  A  hear- 
ing on  the  legislation  was  conducted  by  the  Subcommittee  on  June 
26,  1991. 

On  July  29,  1991,  the  Subcommittee  reported  the  bill,  with  an 
amendment,  to  the  full  Committee.  On  September  25,  1991,  the  full 
Committee  reported  the  bill,  with  amendments  (H.  Rept.  102-272 
filed  on  Oct.  24,  1992).  On  October  31,  1991,  the  House  passed  H.R. 
2454,  as  amended,  under  suspension  of  the  rules,  by  a  recorded 
vote:  413-0. 

On  April  10,  1992,  the  Senate  passed  H.R.  2454,  with  an  amend- 
ment. The  House  agreed  to  concur  with  the  Senate  amendment  on 
April  28,  1992.  The  bill  was  signed  by  the  President  on  May  13, 
1992  (Public  Law  102-282. 

HEALTH  CARE  POLICY  AND  RESEARCH  AMENDMENTS  OF  1992 

Public  Law  102-410  (H.R.  5673,  S.  3179) 

To  amend  the  Public  Health  Service  Act  to  revise  and  extend  the 
programs  of  the  Agency  for  Health  Care  Policy  and  Research. 

Summary 

The  Omnibus  Budget  Reconciliation  Act  of  1989  (Public  Law  101- 
239)  included  provisions  to  establish  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  within  the  Department  of  Health 
and  Human  Services.  AHCPR  is  the  successor  agency  to  the  Na- 
tional Center  for  Health  Services  Research  and  Health  Care  Tech- 
nology Assessment.  The  Agency  was  created  to  strengthen  federal 
leadership  in  the  conduct  of  health  services  and  technology  assess- 
ment. Since  the  inception  of  the  Agency  it  has  also  been  the  focal 
point  of  a  vigorous  program  of  research  on  the  effectiveness  of 
medical  treatments  and  the  development  and  dissemination  of  clin- 
ical practice  guidelines  under  the  auspices  of  the  Office  of  the 
Forum  for  Quality  and  Effectiveness  in  Health  Care. 
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These  programs  are  authorized  under  title  IX  of  the  Public 
Health  Service  Act.  Additional  authority  to  support  medical  effec- 
tiveness research  and  the  development  of  practice  guidelines  is  in- 
cluded in  section  1142  of  title  XVIII  of  the  Security  Act.  Funding 
for  the  activities  of  the  AHCPR  comes  from  three  sources:  (1)  gen- 
eral revenues;  (2)  Medicare  trust  funds;  and  (3)  Public  Health  Serv- 
ice evaluation  funds.  Total  appropriations  to  the  Agency  in  FY 
1992  were  $120  million. 

H.R.  5673  revised  the  authority  for  establishing  peer  review 
bodies  to  permit  the  appointment  of  officers  and  employees  of  the 
U.S.  government,  permitted  the  Agency  to  impose  fees  for  the  con- 
duct of  private  data  requests,  and  extended  the  authorization  of  ap- 
propriations for  three  years.  The  revised  version  of  H.R.  5673  con- 
tained provisions  to  expand  support  for  health  services  training 
grants,  to  authorize  technology  assessment  activities  under  collabo- 
rative agreements  with  private  entities,  to  establish  an  information 
center  on  health  services  research,  technology  assessments,  and 
practice  guidelines,  and  to  request  at  least  three  new  practice 
guidelines  related  to  the  prevention  of  disease. 

Legslative  history 

On  July  20,  1992,  the  Subcommittee  held  a  hearing  on  extending 
the  authorization  of  appropriations  for  the  activities  of  the 
AHCPR.  Witnesses  at  the  hearing  included  the  Administrator  of 
the  Agency  and  a  panel  representing  the  health  services  research 
community,  the  health  industry  manufacturers,  the  American 
Nurses'  Association  and  the  American  Medical  Association. 
-  On  July  22,  1992,  Chairman  Waxman  introduced  H.R.  5673.  On 
July  30,  1992,  the  Subcommittee  on  Health  and  the  Environment 
ordered  the  bill  reported  to  the  full  Committee  by  voice  vote.  On 
September  17,  1992,  the  Committee  on  Energy  and  Commerce  or- 
dered the  bill  reported,  with  an  amendment,  by  a  recorded  vote: 
21-1  (H.  Rept.  102-892  filed  on  Sept.  22,  1992).  On  September  22, 
1992,  H.R.  5673,  as  amended,  passed  the  House  under  suspension  of 
the  rules  by  a  vote  of  397  to  8.  H.R.  5673  passed  the  Senate  on  Sep- 
tember 30,  1992,  and  was  signed  by  the  President  on  October  13, 
1992  (Public  Law  102-410). 

HEALTH  EDUCATION  ASSISTANCE  LOAN  EXTENSION 

Public  Law  102-222  (S.  2050) 

A  bill  to  ensure  that  the  ceiling  established  with  respect  to 
health  education  assistance  loans  does  not  prohibit  the  provision  of 
Federal  loan  insurance  to  new  and  previous  borrowers  under  such 
loan  program  and  for  other  purposes. 

Summary 

The  purpose  of  S.  2050  is  to  authorize  the  Secretary  of  Health 
and  Human  Services  to  approve  Federal  loan  insurance  to  new  bor- 
rowers in  the  Health  Education  Assistance  Loan  (HEAL)  program 
and  to  authorize  appropriations  for  a  clinical  pharmacology  training 
program. 
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Legislative  history 

S.  2050  passed  the  Senate  on  November  25,  1991.  The  legislation 
passed  the  House  on  November  26  with  an  amendment  making  a 
technical  correction  and  authorizing  funds  for  a  clinical  pharmacol- 
ogy training  program  at  the  Food  and  Drug  Administration.  The 
Senate  agreed  to  the  House  amendment  on  November  26,  1991.  The 
President  signed  S.  2050  on  December  11,  1991  (Public  Law  102- 
222). 

HEALTH  INFORMATION  AND  HEALTH  PROMOTION  AMENDMENTS  OF  1991 

Public  Law  102-168  (H.R.  3402) 

To  revise  and  extend  certain  programs  regarding  health  informa- 
tion and  health  promotion. 

Summary 

H,R.  3402  extends  through  Fiscal  Year  1996  the  authorities  for 
Federal  programs  on  health  information  and  health  promotion. 
These  authorities  are  contained  within  title  XVII  of  the  Public 
Health  Service  Act. 

Legislative  history 

The  Subcommittee  held  a  hearing  information  and  health  promo- 
tion activities,  as  well  as  other  preventive  health  programs,  on  Sep- 
tember 13,  1991  (Serial  No.  102-48). 

Chairman  Waxman  introduced  H.R.  3402  on  September  24,  1991. 
On  October  2,  1991,  the  Subcommittee  reported  the  bill  by  voice 
vote.  On  October  8,  1991,  the  Committee  reported  the  bill  (H.  Rept. 
102-270  filed  October  24,  1991). 

On  November  5,  1991,  the  House  suspended  the  rules  and  passed 
the  bill,  with  an  additional  amendment  regarding  the  National 
Vaccine  Injury  Compensation  Program.  On  November  12,  1992,  the 
Senate  passed  the  bill,  as  amended,  by  unanimous  consent.  On  No- 
vember 26,  1991,  the  President  signed  H.R.  3402  (Public  Law  102- 
168). 

HEALTH  PROFESSIONS  EDUCATION  EXTENSION  AMENDMENTS 

Public  Law  102-408  (H.R.  3508,  S.  1922,  H.R.  2405,  H.R.  2231,  H.R. 
1466,  H.R.  3460,  S.  2050) 

To  amend  the  Public  Health  Service  Act  to  revise  and  extend 
certain  programs  relating  to  the  education  of  individuals  as  health 
professionals,  and  for  other  purposes. 

Summary 

H.R.  3508  revises  and  extends  the  programs  of  education  for 
health  professionals  and  nurses  authorized  by  titles  7  and  8  of  the 
Public  Health  Service  Act. 

Title  7  of  the  Public  Health  Service  Act  provides  a  variety  of  pro- 
grams for  support  of  health  professions  education.  Support  for  stu- 
dents comes  in  the  form  of  loans,  loan  guarantees,  and  scholar- 
ships. Institutional  support  is  provided  through  grants  and  con- 
tracts. Title  8  of  the  Public  Health  Service  Act  authorizes  assist- 
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ance  for  nursing  education  through  direct  assistance  to  students 
and  institutional  support  for  schools. 

The  legislation  revises  and  extends  the  loan  programs  for  health 
professions  students;  scholarship  and  assistance  programs  for  stu- 
dents from  disadvantaged  backgrounds;  Area  Health  Education 
Centers  and  Health  Education  and  Training  Centers;  programs  in 
geriatric  training,  health  administration,  allied  health,  podiatry, 
public  health,  and  interdisciplinary  training  in  rural  areas.  H.R. 
3508  also  revises  and  extends  the  nursing  education  programs  au- 
thorized in  title  8. 

Public  Law  102-408  established  several  new  authorities,  includ- 
ing a  residency  program  in  emergency  medicine,  optometry  train- 
ing, chiropractic  training  and  a  grant  authority  for  health  profes- 
sions research.  The  program  in  emergency  medicine  was  author- 
ized through  an  amendment  to  title  12  rather  than  title  7  of  the 
PHSA.  It  also  authorized  studies  of  the  shortage  of  clinical  lab 
technologists,  established  a  council  to  address  the  licensing  issues 
affecting  graduates  of  foreign  medical  schools  and  prohibited  dis- 
crimination by  title  7  grant  recipients  in  the  evaluation  of  medical 
residency  applications  from  students  who  have  attended  foreign 
medical  schools. 

Legislative  history 

A  hearing  on  reauthorization  of  health  professions  and  nursing 
education  programs  was  held  on  May  30,  1991  (Committee  Print 
102-18).  On  October  2,  1991,  the  Subcommittee  on  Health  and  the 
Environment  met  in  open  session  to  consider  the  Subcommittee 
Print,  "Health  Professions  Education  Amendments  of  1991."  The 
Subcommittee  Print  was  amended  and  ordered  reported  as  a  clean 
bill,  by  voice  vote.  H.R.  3508,  a  bill  reflecting  the  Subcommittee's 
action,  was  introduced  on  October  3,  1991,  by  Chairman  Waxman. 
On  October  8,  1991,  the  Committee  on  Energy  and  Commerce  or- 
dered H.R.  3508  reported,  with  amendments,  by  voice  vote  (H. 
Rept.  102-275  filed  on  October  25,  1992).  H.R.  3508  passed  the 
House  on  November  12,  1991. 

The  companion  Senate  bill,  S.  1933,  was  reported  by  the  Labor 
and  Human  Resources  Committee  on  November  21,  1991  (S.  Rept. 
102-227).  On  November  26th,  the  Senate  passed  H.R.  3508,  amend- 
ed with  the  text  of  S.  1933,  and  requested  a  conference  with  the 
House. 

The  conference  report  on  H.R.  3508  was  filed  on  September  29, 
1992  (H.  Rept.  102-925).  The  conference  report  was  agreed  to  by  the 
Senate  on  September  29th  by  voice  vote.  The  House  agreed  to  the 
conference  report  the  same  day  by  voice  vote.  The  President  signed 
H.R.  3508  on  October  13,  1992  (Public  Law  102-408). 

INDIAN  HEALTH  AMENDMENTS  OF  1991 

Public  Law  102-573  (H.R.  3724,  H.R.  5752) 

To  amend  the  Indian  Health  Care  Improvement  Act  to  authorize 
appropriations  for  Indian  health  programs,  and  for  other  purposes. 
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Summary 

The  Indian  Health  Care  Improvement  Act  is  one  of  the  basic  leg- 
islative authorities  for  the  Federal  Government's  provision  of 
health  care  services  to  Indians.  First  enacted  in  1976,  and  extended 
twice  since  then,  the  Act  is  revised  and  extended  again  through  FY 
2000  by  Public  Law  102-573.  As  amended,  the  Act  authorizes  fund- 
ing for  the  following  programs  and  activities:  (1)  training,  recruit- 
ment, and  retention  of  health  professionals  servicing  Indians;  (2) 
increasing  patient  care  resources  of  those  tribes  with  the  greatest 
deficiencies  in  health  status  and  health  resources;  (3)  construction 
and  renovation  of  Indian  Health  Service  and  Tribal  health  facili- 
ties; (4)  construction  of  safe  water  and  sanitary  waste  disposal  fa- 
cilities; (5)  improving  access  to  health  services  for  Indians  residing 
in  urban  areas;  and  (6)  preventing  and  treating  substance  abuse 
among  Indians. 

Public  Law  102-573  also  codifies  61  health  status  objectives  spe- 
cific to  American  Indians  and  Alaska  Natives  to  be  achieved  by  the 
year  2000.  These  objectives  are  drawn  from  Healthy  People  2000: 
National  Health  Promotion  and  Disease  Prevention  Objectives, 
issued  by  the  Secretary  of  Health  and  Human  Services  in  Septem- 
ber, 1990.  The  Indian  Health  Service  (IHS)  is  required  to  establish 
epidemiology  centers  in  each  IHS  area  to  monitor  the  health  status 
of  eligible  Indians  and  to  report  annually  to  Congress  on  the 
progress  made  in  achieving  the  61  specified  objectives.  These  re- 
ports will  for  the  first  time  enable  Indian  tribes  and  the  Congress 
to  assess  whether  the  health  status  of  Indians  is  in  fact  improving. 
The  Act  authorizes  the  appropriation  of  such  sums  as  are  necessary 
for  the  programs  needed  to  achieve  these  health  status  objectives. 

Legislative  history 

On  November  6,  1991,  Chairman  Waxman  joined  with  Chairman 
Miller  of  the  Committee  on  Interior  and  Insular  Affairs,  and  other 
Members  in  introducing  H.R.  3724.  The  bill  was  referred  jointly  to 
the  Committee  on  Energy  and  Commerce  and  the  Committee  on  In- 
terior and  Insular  Affairs.  On  November  12,  1991,  the  Subcommit- 
tee on  Health  and  Environment  and  the  Committee  on  Interior  and 
Insular  Affairs  held  a  joint  hearing  on  this  legislation.  Testimony 
was  heard  from  the  Director  of  the  Indian  Health  Service  and  rep- 
resentatives of  tribes  from  California.  The  Committee  on  Interior 
and  Insular  Affairs  ordered  the  bill  reported  with  amendment,  on 
April  29,  1992  (H.  Rept.  102-643,  Part  1,  filed  on  July  1,  1992).  The 
Committee  on  Energy  and  Commerce  ordered  the  bill  reported 
with  amendment,  on  April  7,  1992  (H.  Rept.  102-643,  Part  2,  filed 
on  July  28,  1992). 

On  August  3,  1992,  Chairman  Miller  and  Chairman  Waxman  in- 
troduced the  Indian  Health  Amendments  of  1992,  H.R.  5752,  which 
reconciled  the  two  versions  of  H.R.  3724  reported  by  the  Commit- 
tees of  jurisdiction.  On  June  16,  the  Senate  Select  Committee  on 
Indian  Affairs  ordered  reported  S.  2481,  the  companion  bill  to  H.R. 
3724,  as  amended  (S.  Rept.  102-392  filed  on  August  23,  1992).  On 
September  15,  1992,  the  House  passed  H.R.  3724,  as  amended,  by  a 
vote  of  330-36.  On  September  18,  1992,  the  Senate  passed  S.  2481, 
as  amended,  by  voice  vote.  On  October  3,  1992,  the  House  suspend- 
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ed  the  rules  and  passed  S.  2481,  amended,  by  a  yea-nay  vote  of  335- 
74.  On  October  7,  1992,  the  Senate  agreed  to  the  House  amendment 
by  voice  vote.  On  October  29,  1992  the  President  signed  S.  2481 
(Public  Law  102-573). 

INFERTILITY  PREVENTION 

Public  Law  102-531  (Section  304)  (H.R.  3461,  S.  1751) 

To  amend  the  Public  Health  Service  Act  to  provide  for  the  estab- 
lishment of  a  program  for  the  prevention  of  infertility  arising  from 
sexually  transmitted  diseases. 

Summary 

H.R.  3461  authorizes  the  Centers  for  Disease  Control  and  Preven- 
tion to  provide  grants  to  public  and  nonprofit  entities  for  the  pre- 
vention and  treatment  of  sexually  transmitted  diseases  that  may 
cause  infertility  in  women.  These  diseases  (such  as  chlamydia)  have 
recently  come  to  be  recognized  as  a  major  cause  of  infertility  in  the 
U.S.  and  recent  advances  in  both  diagnostic  technology  and  treat- 
ment have  made  it  feasible  to  conduct  prevention  and  treatment 
programs  on  a  widespread  basis. 

Legislative  history 

On  October  1,  1991.  Representative  Schroeder  introduced  H.R. 
3461,  the  "Infertility  Prevention  Act  of  1991." 

On  September  13,  1991,  the  Subcommittee  held  hearings  on  the 
control  of  sexually  transmitted  diseases,  including  their  casual  re- 
lationship to  infertility.  Testimony  was  received  from  representa- 
tives of  the  CDC,  as  well  as  from  pubic  and  private  organizations 
and  Members  of  Congress. 

S.  1751,  a  companion  measure  to  H.R.  3461,  was  introduced  in 
the  Senate  on  September  25,  1991  by  Senator  Adams.  It  was  includ- 
ed in  S.  1944,  legislation  to  reauthorize  preventive  health  pro- 
grams, during  the  markup  of  that  bill  by  the  Committee  on  Labor 
and  Human  Resources  (S.  Rept.  102-244).  The  Senate  passed  H.R. 
3635,  the  "Preventive  Health  Amendments  of  1991",  amended  with 
the  provisions  of  S.  1944,  on  November  27,  1991. 

The  conference  report  on  H.R.  3635  contained  provisions  (section 
3)  similar  to  those  found  in  H.R  3461  and  S.  1944,  as  amended  (H. 
Rept.  102-1019  filed  October  5,  1992).  That  report  passed  the  House 
on  October  6,  1992,  and  the  Senate  on  October  7,  1992.  The  Presi- 
dent signed  H.R.  3635  on  October  27,  1992  (Public  Law  102-531). 

RESIDENTIAL  LEAD-BASED  PAINT  HAZARD  REDUCTION  ACT  OF  1992 

Public  Law  102-550  (H.R.  2840,  H.R.  5730) 

The  amend  and  extend  certain  laws  relating  to  housing  and  com- 
munity development,  and  for  other  purposes. 

Summary 

Lead  poisoning  is  the  most  serious  environmental  threat  to 
young  children.  According  to  the  Environmental  Protection  Agency 
(EPA),  3  million  young  children — nearly  one  out  of  six — have  toxic 
levels  of  lead  in  their  blood.  Lead  exposure  impairs  the  develop- 
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ment  of  the  child's  central  nervous  system,  potentially  causing  a 
loss  of  IQ,  dulled  perceptions,  behavioral  disorders,  and  stunted 
physical  growth. 

Title  X  of  Public  Law  102-550,  the  National  Affordable  Housing 
Act  Amendments  of  1992,  enacts  the  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992.  Section  1021  of  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act  of  1992  enacts  the  Lead- 
Based  Paint  Exposure  Reduction  Act.  These  Acts  (the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act  of  1992  and  the  Lead- 
Based  Paint  Exposure  Reduction  Act)  incorporate  major  provisions 
of  legislation  to  curb  childhood  lead  poisoning  considered  by  the 
Subcommittee  (H.R.  2840,  the  Lead  Contamination  Control  Act 
Amendments  of  1991)  and  the  full  Committee  (H.R  5730,  the  Lead 
Exposure  Reduction  Act  of  1992). 

Section  1018  of  the  Residential  Lead-Based  Paint  Hazard  Reduc- 
tion Act  of  1992  enacts  provisions  drawn  from  H.R.  2840  that  re- 
quire the  EPA  and  the  Department  of  Housing  and  Urban  Develop- 
ment to  promulgate  regulations  requiring  disclosure  of  the  risks  of 
lead  exposure  prior  to  the  sale  or  rental  of  residential  real  estate. 

The  Lead-Based  Paint  Exposure  Act  enacts  provisions  drawn 
from  H.R.  2840  and  H.R.  5730  that  require  the  EPA  to:  (1)  promul- 
gate standards  and  certification  requirements  for  contractors  en- 
gaged in  lead,  inspection  and  abatement;  (2)  identify  and  promul- 
gate standards  and  certification  requirements  for  contractors  en- 
gaged in  renovation  or  remodeling  activities  that  create  lead  haz- 
ards; (3)  establish  a  program  to  certify  laboratories  that  test  for  the 
presence  of  lead;  and  (4)  require  the  disclosure  of  the  risks  of  lead 
exposure  prior  to  home  renovation.  The  Act  also  requires  the  Presi- 
dent to  establish  federal  standards  for  products  sold  for  lead  inspec- 
tion and  abatement. 

Legislative  history 

On  July  10,  1991,  Representatives  Waxman  and  Sikorski  intro- 
duced H.R.  2840,  the  Lead  Contamination  Control  Act  Amend- 
ments of  1991.  The  Subcommittee  held  a  hearing  on  H.R.  2840  on 
July  26,  1991.  The  Subcommittee  considered  H.R.  2840  on  October 
29  and  November  4,  1991,  and  reported  H.R.  2840  to  the  full  Com- 
mittee, with  amendments,  by  voice  vote  on  November  4,  1991. 

On  July  31,  1992,  Representatives  Swift  and  Waxman  introduced 
H.R.  5730,  the  Lead  Exposure  Reduction  Act  of  1992,  which  incor- 
porated provisions  from  H.R.  2840  as  reported  by  the  Subcommit- 
tee. The  full  Committee  considered  H.R.  5730  on  August  4  and  5, 
1992,  and  reported  H.R.  5730,  with  amendments,  by  a  recorded  vote 
of  39  to  4  (H.  Rept.  102-852,  Part  1  filed  Aug.  14,  1992). 

On  August  14,  1992,  H.R.  5730  was  referred  to  the  Committee  on 
Education  and  Labor.  The  Subcommittee  on  Elementary,  Second- 
ary, and  Vocational  Education  held  a  hearing  on  H.R.  5730  on  Sep- 
tember 10,  1992.  The  Committee  on  Education  and  Labor  reported 
H.R.  5730,  with  amendments,  to  the  House  on  September  17,  1992 
(H.  Rept.  102-852,  Part  2,  filed  Sept.  22,  1992). 

On  September  10,  1992,  the  Senate  passed  H.R.  5334,  the  Nation- 
al Affordable  Housing  Act  Amendments  of  1992,  with  an  amend- 
ment adding  provisions  addressing  childhood  lead  poisoning,  and 
requested  a  conference  with  the  House.  On  September  23,  1992,  the 
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House  appointed  conferees,  including  conferees  from  the  Commit- 
tees on  Energy  and  Commerce  and  Education  and  Labor.  On  Octo- 
ber 5,  1992,  the  Conference  Committee  filed  the  conference  report 
on  H.R.  5334,  incorporating,  with  amendments,  provisions  of  H.R. 
2840  and  H.R.  5730.  The  House  agreed  to  conference  report  on  Oc- 
tober 5,  1992,  by  a  yea-nay  vote,  377  to  37.  The  Senate  agreed  to 
the  conference  report  by  voice  vote  on  October  8,  1992. 

On  October  28,  1992,  the  President  signed  H.R.  5334  (Public  Law 
102-550). 

MAMMOGRAPHY  QUALITY  STANDARDS  ACT  OF  1992 

Public  Law  102-539  (H.R.  6182,  H.R.  5938,  H.R.  3462,  S.  1777) 

To  amend  the  Public  Health  Service  Act  to  establish  a  program 
for  the  regulation  of  mammography  services  and  radiological 
equipment. 

Summary 

H.R.  6182  establishes — for  the  first  time — a  national  quality  as- 
surance program  for  mammography  services.  Under  this  program, 
no  mammography  facility  may  operate  in  the  U.S.  after  October  1, 
1994  without  being  certified  by  the  Secretary  of  Health  and 
Human  Services  (HHS)  as  having  met  HHS-established  require- 
ments. Such  requirements  include  standards  regarding  mammogra- 
phy equipment,  personnel,  and  quality  assurance;  participation  in 
an  annual  on-site  survey;  and  accreditation  by  an  HHS-approved 
accrediting  organization.  Under  the  legislation,  HHS  certification 
is  valid  for  three  years  and  may  be  renewed  at  the  end  of  each 
time  period.  H.R.  6182  also  provides  for  a  range  of  sanctions  that 
may  be  imposed  on  a  facility  that  is  found  not  to  be  in  compliance 
with  the  program's  requirements. 

The  legislation  provides  for  the  collection  of  inspection  fees  from 
mammography  facilities  to  help  cover  the  costs  of  the  mandated 
annual  inspections.  Funding  for  other  activities  required  under 
H.R.  6182  is  available  through  an  authorization  of  appropriations 
of  such  sums  as  may  be  necessary  for  FY  1993  through  FY  1997. 

Legislative  history 

On  October  1,  1991,  Representative  Schroeder  introduced  H.R. 
3462,  the  "Breast  Cancer  Screening  Safety  Act  of  1991."  The  Sub- 
committee held  a  hearing  on  H.R.  3462  on  June  5,  1992.  Testimony 
was  received  from  two  Members  of  Congress,  two  representatives  of 
the  Administration,  an  official  from  the  General  Accounting  Office, 
and  representatives  of  five  organizations  and  universities.  Addition- 
al testimony  was  submitted  for  the  record  by  one  Member  of  Con- 
gress and  representatives  of  two  organizations. 

On  September  15,  1992,  Chairman  Dingell  introduced  H.R.  5938, 
the  "Mammography  Quality  Standards  Act  of  1992",  which  includ- 
ed much  of  H.R.  3462.  On  September  15  and  17,  1992,  the  Subcom- 
mittee considered  H.R.  5938  and  ordered  the  bill  reported  without 
amendment  by  voice  vote.  On  September  17,  1992,  the  full  Commit- 
tee ordered  it  reported  with  an  amendment,  by  voice  vote  (H.  Rept. 
102-889  filed  September  22,  1992).  The  House  passed  H.R.  5938,  as 
amended,  under  suspension  of  the  rules  on  September  24,  1992  by  a 
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recorded  vote  of  390-18.  On  October  6,  1992,  Chairman  Dingell  in- 
troduced H.R.  6182,  which  included  most  of  the  provisions  of  H.R. 
5938,  as  amended.  On  the  same  day,  H.R.  6182  passed  the  House 
under  suspension  of  the  rules  by  voice  vote. 

On  October  1,  1992,  Senator  Adams  introduced  S.  1777,  compan- 
ion legislation  to  H.R.  3462.  On  October  7,  1992,  the  Senate  passed 
H.R.  6182  by  unanimous  consent.  H.R.  6182  was  signed  by  the 
President  on  October  27,  1992  (Public  Law  102-539). 

MEDICAID  AND  DEPARTMENT  OF  VETERANS  AFFAIRS  DRUG  REBATE 
AMENDMENTS  OF  1992 

Public  Law  102-585  (H.R.  2890,  H.R.  5193) 

To  establish  limits  on  the  prices  of  drugs  procured  by  the  Depart- 
ment of  Veterans  Affairs,  and  for  other  purposes. 

Summary 

Under  current  law,  Federal  Medicaid  matching  funds  are  avail- 
able, at  State  option,  for  prescription  drugs  dispensed  to  Medicaid 
beneficiaries.  However,  as  a  result  of  amendments  made  by  the 
Omnibus  Budget  Reconciliation  Act  of  1990,  Public  Law  101-508,  a 
Medicaid  drug  rebate  program  was  established.  Under  its  terms,  no 
Federal  matching  funds  are  available  for  State  spending  on  any  of 
a  manufacturer's  outpatient  prescription  drugs  unless  the  manu- 
facturer agrees  to  provide  a  rebate  on  each  drug.  With  respect  to 
single  source  and  innovator  multiple  source  (brand  name)  drugs, 
the  amount  of  the  rebate  is  the  sum  of  (1)  a  basic  rebate  plus  (2)  an 
additional  rebate.  The  amount  of  the  basic  rebate  is  the  greater  of 
(1)  a  specified  percentage  of  the  average  manufacturer  price  (AMP) 
for  the  drug  or  (2)  the  largest  discount  the  manufacturer  gives  any 
U.S.  purchaser  based  on  its  "best  price"  (in  CY  1993,  the  specified 
percentage  is  15.7).  The  additional  rebate  is  the  amount  by  which 
the  AMP  for  a  drug  exceeds  the  drug's  AMP  as  of  October  1,  1990, 
adjusted  for  inflation  as  measured  by  the  CPI-U.  With  respect  to 
generic  drugs,  the  rebate  amount  is  10  percent  of  the  AMP  through 
December  31,  1993,  and  11  percent  thereafter. 

Title  VI  of  public  Law  102-585,  the  Veterans  Health  Amend- 
ments of  1992,  established  two  new  drug  price  reduction  programs 
for  other  Federal  purchasers  and  made  related  adjustments  to  the 
Medicaid  rebate  program.  The  legislation  requires  a  manufacturer, 
as  a  condition  of  receiving  federal  Medicaid  matching  funds  for  any 
of  its  outpatient  prescription  drugs,  to  (1)  list  all  of  its  drugs  on  the 
Federal  Supply  Schedule  (from  which  the  Department  of  Veterans 
Affairs  (DVA)  and  other  Federal  agencies  procure  some  of  the 
drugs  they  dispense),  and  (2)  enter  into  an  agreement  with  the  Sec- 
retary of  the  DVA  under  which  the  manufacturer  agrees  to  give 
specified  discounts  on  ail  of  its  prescription  drug  products  to  the 
DVA,  the  Department  of  Defense,  and  the  Public  Health  Service. 
In  addition,  the  legislation  requires  a  manufacturer,  as  a  condition 
of  receiving  Federal  Medicaid  matching  funds  for  any  of  its  outpa- 
tient prescription  drugs,  to  enter  into  an  agreement  with  the  Secre- 
tary of  HHS  under  which  the  manufacturer  agrees  to  make  price 
reductions  to  specified  federally-funded  clinics  and  certain  public 
disproportionate  share  hospitals  equal  to  the  prices  that  the  Medic- 
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aid  program  pays  (net  of  rebates).  The  specified  clinics  include  Fed- 
erally Qualified  Health  Centers  (i.e.,  community  and  migrant 
health  centers,  health  care  for  the  homeless  projects,  and  Indian 
tribal  contractors),  public  housing  resident  clinics,  family  planning 
programs,  Ryan  White  early  intervention  grantees,  Native  Hawai- 
ian Health  Centers,  and  urban  Indian  organizations.  These  require- 
ments are  effective  January  1,  1993. 

With  respect  to  the  Medicaid  rebate  program,  Public  Law  102- 
585  excluded  from  the  calculation  of  "best  price"  those  prices  avail- 
able to  the  DVA,  other  federal  agencies,  state  veterans'  homes,  and 
certain  federally-funded  clinics  and  public  disproportionate  share 
hospitals,  effective  October  1,  1992.  To  offset  the  loss  of  savings  re- 
sulting from  these  exclusions,  Public  Law  102-585  raised  the  mini- 
mum Medicaid  rebate  to  15.7  percent  of  the  last  quarter  of  CY  1992 
and  all  of  CY  1993,  15.4  percent  in  CY  1994,  15.2  percent  in  CY 
1995,  and  15.1  percent  in  CY  1996  and  thereafter. 

Legislative  history 

On  July  15,  1991,  Chairman  Montgomery  introduced  H.R.  2890, 
which  was  referred  jointly  to  the  Committee  on  Energy  and  Com- 
merce and  the  Committee  on  Veterans  Affairs.  The  Committee  on 
Veterans  Affairs  ordered  the  bill  reported  on  November  13,  1991 
(H.  Rept.  102-384,  Part  I,  filed  November  25,  1991).  The  Committee 
on  Energy  and  Commerce  ordered  the  bill  reported,  as  amended,  on 
September  17,  1992  (H.  Rept.  102-384,  Part  II,  filed  September  22, 
2992).  On  September  22,  1992,  the  House  suspended  the  rules  and 
passed  H.R.  2890,  by  voice  vote,  as  reported  by  the  Committee  on 
Energy  and  Commerce  with  parallel  amendments  to  title  38  of  the 
U.S.  Code. 

On  March  3,  1992,  the  Senate  Committee  on  Labor  and  Human 
Resources  ordered  reported  S.  1729  (S.  Rept.  102-259).  On  August  7, 
1992,  the  Senate  Committee  on  Veterans'  Affairs  ordered  reported 
S.  2575,  with  an  amendment  requiring  manufacturers  to  enter  into 
a  master  agreement  with  the  Administrator  of  the  General  Serv- 
ices Administration  to  give  specified  discounts  to  Federal  agencies 
(S.  Rept.  102-401  filed  Sept.  15,  1992).  On  October  1,  1992,  the  Vet- 
erans Health  Care  Act  of  1992,  H.R.  5193,  passed  the  Senate, 
amended  with  the  text  of  S.  2575.  Finally,  on  September  29,  1992, 
the  Senate  passed  H.R.  11,  a  bill  to  amend  the  Internal  Revenue 
Code  to  provide  tax  incentives  for  the  establishment  of  tax  enter- 
prise zones,  as  amended.  Section  15281  of  H.R.  11,  as  amended  by 
the  Senate,  made  amendments  to  the  Medicaid  statute  (title  XIX  of 
the  Social  Security  Act)  similar  to  the  amendments  contained  in 
the  Senate-passed  version  of  H.R.  5193. 

On  October  6,  1992,  the  House  agreed  to  the  Senate  amendments 
to  H.R.  5193  with  an  amendment.  (Amendments  relating  to  title 
XIX  of  the  Social  Security  Act  were  included  in  H.R.  5193  as 
amended,  but  were  not  included  in  the  conference  agreement  on 
H.R.  11  that  passed  the  House  on  October  6,  1992,  and  passed  the 
Senate  on  October  8,  1992  (H.  Rept.  102-1034).)  On  October  8,  1992, 
the  Senate  agreed  to  the  House  amendments  to  H.R.  5193.  H.R. 
5193  was  signed  by  the  President  on  November  4,  1992  (Public  Law 
102-585). 
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MEDICAID  VOLUNTARY  CONTRIBUTION  AND  PROVIDER-SPECIFIC  TAX 

AMENDMENTS 

Public  Law  102-234  (H.R.  3595,  H.R.  3900) 

To  amend  title  XIX  of  the  Social  Security  Act  to  clarify  the  treat- 
ment of  voluntary  contributions  and  provider-specific  taxes  to 
obtain  Federal  financial  participation  under  the  Medicaid  program 
and  to  limit  aggregate  payment  adjustments  under  the  program  for 
disproportionate  share  hospitals. 

Summary 

States  and  the  Federal  Government  share  in  the  cost  of  the  Med- 
icaid program,  with  the  Federal  Government  matching  between  50 
and  80  percent  of  state  spending  on  Medicaid.  At  least  40  percent 
of  the  nonfederal  share  of  Medicaid  must  come  from  state  funds; 
the  rest  may  come  from  local  units  of  government.  This  legislation 
clarifies  the  use  of  three  types  of  funds  by  states  to  pay  the  nonfed- 
eral share  of  Medicaid  spending:  provider-related  donations,  provid- 
er-specific taxes,  and  intergovernmental  transfers.  These  restric- 
tions generally  apply  on  and  after  January  1,  1992,  although  states 
with  pre-existing  arrangements  are  exempted  from  these  restric- 
tions for  transition  periods  ranging  from  October  1,  1992,  through 
July  1,  1993. 

With  respect  to  provider-related  donations,  the  legislation  would 
disallow  the  use  of  any  revenues  received  by  a  state  or  a  unit  of 
local  government  from  voluntary  payments  made  directly  or  indi- 
rectly, in  cash  or  in  kind,  by  providers  or  any  related  entities. 
Funds  spent  by  hospitals,  clinics,  or  similar  entities  for  the  direct 
cost  of  state  or  local  agency  personnel  stationed  on  site  at  the  pro- 
vider to  make  eligibility  determinations  and  to  conduct  outreach 
would  be  allowable  for  federal  matching  purposes,  but  only  to  the 
extent  that  such  donations  do  not,  in  the  aggregate,  exceed  10  per- 
cent of  the  state's  administrative  expenditures. 

With  respect  to  provider-specific  taxes,  the  legislation  would  dis- 
allow the  use  of  any  revenues  received  by  a  state  or  a  unit  of  local 
government  from  any  tax  85  percent  of  which  falls  on  health  care 
providers.  The  only  exception  to  this  prohibition  is  a  "broad-based 
health  care  related"  tax  with  respect  to  which  the  state  has  not  im- 
posed a  "hold  harmless"  provision.  To  qualify  as  "broad-based,"  the 
tax  must  apply  to  all  providers  in  a  class  (i.e.,  all  hospitals,  all 
nursing  facilities,  all  physicians),  and  must  apply  uniformly  (i.e.,  a 
uniform  percentage  of  gross  receipts,  or  an  identical  licensing  fee). 
A  state  will  be  considered  to  have  held  providers  harmless  (thereby 
making  the  broad-based  tax  impermissible)  if  (1)  the  state  makes  a 
non-Medicaid  payment  to  the  providers  taxed  and  the  payment  is 
positively  correlated  to  the  tax;  (2)  all  or  any  portion  of  a  state's 
Medicaid  reimbursement  to  the  providers  taxed  varies  only  upon 
the  amount  of  the  total  tax  paid;  and  (3)  the  state  provides,  directly 
or  indirectly,  for  any  payment,  offset,  or  waiver  that  guarantees  to 
hold  taxpayers  harmless  for  any  portion  of  the  costs  of  the  tax.  In 
addition  to  these  restrictions,  States  are  limited  in  the  aggregate 
amount  of  revenues  they  can  use  from  legitimate  provider  taxes. 
During  FY  1992  through  FY  1995,  the  revenues  from  broad-based 
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provider  taxes  that  do  not  have  hold  harmless  provisions  may  not 
exceed  25  percent  (or  in  certain  states  a  higher  level)  of  the  nonfed- 
eral share  of  Medicaid  spending. 

With  respect  to  intergovernmental  transfers,  the  legislation  clari- 
fies that  transfers  (whether  directly  or  by  certification)  of  public 
funds  by  local  governments  (or  other  state  agencies)  to  the  state 
Medicaid  agency  may  be  used  by  the  states  to  fund  the  nonfederal 
share  even  though  the  unit  of  government  is  also  a  health  care  pro- 
vider. As  under  current  law,  public  funds  from  other  than  state 
sources  may  not  exceed  60  percent  of  the  nonfederal  share  of  Med- 
icaid spending.  However,  the  Secretary  is  not  prohibited  from  revis- 
ing or  repealing  the  regulation  that  currently  authorizes  the  use  of 
intergovernmental  transfers  so  long  as  he  issues  a  notice  of  pro- 
posed rulemaking  before  issuing  a  final  regulation. 

Legislative  history 

On  September  12,  1991,  the  Health  Care  Financing  Administra- 
tion issued  an  interim  final  rule,  effective  January  1,  1992,  prohib- 
iting states  from  using  as  part  of  their  share  of  Medicaid  donations 
from  providers,  revenues  from  virtually  all  provider-specific  taxes, 
and  public  funds  transferred  by  units  of  government  that  operate 
health  care  providers.  On  September  30,  and  again  on  October  16, 
1991,  the  Subcommittee  held  hearings  on  the  implications  of  the 
HCFA  regulation  for  those  states  using  revenues  from  provider-spe- 
cific taxes  to  help  finance  Medicaid. 

On  October  21,  1991,  Representatives  Waxman,  Dingell,  Gep- 
hardt, and  31  other  members  introduced  H.R.  3595,  the  Medicaid 
Moratorium  Amendments  of  1991.  On  October  23,  1991,  the  Sub- 
committee ordered  the  bill  reported  by  a  vote  of  16  to  6.  On  No- 
vember 7,  1991,  the  full  Committee  ordered  the  bill  reported  with 
amendments,  by  a  vote  of  36  to  7.  On  November  19,  1991,  the 
House  passed  H.R.  3595  under  an  open  rule,  with  amendment,  by  a 
vote  of  348  to  71. 

On  November  26,  1991,  the  Senate,  by  voice  vote,  passed  H.R. 
3595,  with  an  amendment  in  the  nature  of  a  substitute.  On  Novem- 
ber 27,  1991,  the  House  disagreed  to  the  Senate  amendment  and  re- 
quested a  conference.  The  conferees  met  and  agreed  to  file  a  con- 
ference report  (H.  Rept.  102-409).  On  November  27,  1991,  the 
House  and  Senate  agreed  to  the  conference  report  on  H.R.  3595,  as 
amended  by  the  Senate,  by  voice  vote.  The  President  signed  H.R. 
3595  on  December  12,  1991  (Public  Law  102-234). 

MISCELLANEOUS  MEDICARE  AMENDMENTS  OF  1992 

(H.R.  11,  H.R.  5748,  H.R.  3837,  H.R.  1555) 

To  amend  title  XVIII  of  the  Social  Security  Act  to  make  miscel- 
laneous amendments  to  the  Medicare  program,  and  for  other  pur- 
poses. 

Summary 

This  legislation  incorporates  a  number  of  miscellaneous  amend- 
ments to  the  Medicare  program.  Title  X  of  H.R.  11,  the  Revenue 
Act  of  1992,  included  a  series  of  amendments  to  Part  A  and  Part  B 
of  the  Medicare  program  and  to  the  statutory  requirements  regu- 
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lating  medigap  insurance  policies.  Title  X  is  divided  into  four  subti- 
tles: Subtitle  A  contains  provisions  relating  to  Part  A  of  Medicare; 
Subtitle  B  contains  provisions  relating  to  Part  B  of  Medicare;  Sub- 
title C  contains  provisions  relating  to  Parts  A  and  B  of  Medicare; 
and  Subtitle  D  contains  provisions  relating  to  Medigap. 

Subtitle  B — Provisions  Relating  to  Part  B 

Separate  Payment  for  Interpretation  of  Electrocardiograms  (Sec. 
10101).  This  provision  repeals  the  OBRA  1990  prohibition  on  sepa- 
rate payments  for  interpretation  of  electrocardiograms  (EKGs). 
Separate  fee  schedule  amounts  for  this  service  in  all  settings  are 
established.  The  provision  also  requires  the  Secretary  to  implement 
this  change  on  a  budget-neutral  basis  by  making  appropriate  ad- 
justments to  the  relative  values  in  other  codes  and  by  adjusting 
payment  amounts  for  services  in  transition  to  the  Medicare  Fee 
Schedule. 

Payments  for  New  Physicians  and  Practitioners  (Sec.  10102).  This 
provision  repeals  the  statutory  provisions  which  reduce  payments 
to  new  physicians  and  other  practitioners.  Previously,  new  physi- 
cians and  practitioners  received  reduced  payments  during  their 
first  four  years  of  practice.  Payments  were  80  percent  of  the 
amount  otherwise  recognized  in  the  first  year  of  practice;  85  per- 
cent in  the  second  year;  90  percent  in  the  third  year;  and  95  per- 
cent during  the  fourth  year.  This  provision  requires  the  Secretary 
to  make  appropriate  adjustments  to  the  relative  values  of  other 
services  and  to  the  historical  payment  amounts  to  maintain  budget 
neutrality. 

Basing  Payments  for  Anesthesia  Services  on  Actual  Time  (Sec. 
10103).  Under  this  provision,  HCFA  would  be  prohibited  from 
changing  the  methodology  for  calculating  anesthesia  time  under 
the  Medicare  Fee  Schedule.  In  a  proposed  rule  in  1991,  HCFA  an- 
nounced its  intention  to  eliminate  the  use  of  actual  time  and  sub- 
stitute average  time  in  determining  anesthesia  payments. 

Geographic  Adjustment  Factors  for  Medicare  Physicians '  Services 
(Sec.  10104).  This  provision  requires  HCFA  to  review,  in  consulta- 
tion with  representatives  of  physicians,  and  revise  the  geographic 
practice  cost  index  by  January  1,  1995,  using  the  most  recent  data 
on  practice  expenses  and  physicians'  work  effort.  The  Secretary  is 
also  required  to  submit  a  report  to  Congress  on  construction  of  the 
index  one  year  following  enactment. 

Extra-Billing  Limits  (Sec.  10105).  This  provision  clarifies  applica- 
tion of  the  limits  on  extra-billing  by  physicians  and  others  under 
the  Medicare  Fee  Schedule.  Billing  in  excess  of  the  limits  estab- 
lished under  OBRA  1989  is  expressly  prohibited.  Excess  charges,  if 
collected,  must  be  refunded.  The  provision  also  clarifies  the  re- 
quirement for  certain  practitioners  to  accept  assignment  for  all 
Medicare  claims,,  and  for  beneficiaries  to  be  provided  information 
concerning  the  extra-billing  limits. 

Relative  Values  for  Pediatric  Services  (Sec.  10106).  This  provision 
directs  the  Secretary  by  December  31,  1993,  to  establish  relative 
values  for  pediatric  services  provided  by  physicians  in  a  manner 
consistent  with  the  development  of  relative  values  for  other  physi- 
cian services.  It  also  requires  a  study  to  determine  the  extent  of 
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variation  in  resources  used  in  providing  these  services  to  different 
populations. 

Antigens  Under  Physician  Fee  Schedule  (Sec.  10107).  This  provi- 
sion specifies  that  payments  for  antigens  and  related  services  are 
to  be  paid  under  the  Medicare  Fee  Schedule  effective  January  1, 
1994. 

Administration  of  Claims  Relating  to  Physicians'  Services  (Sec. 
10108).  This  section  prohibits  the  Secretary  from  imposing  a  fee  re- 
lated to  the  following:  filing  of  physician  claims;  erroneous  filing  of 
a  claim;  appealing  a  claims  decision;  receiving  a  unique  identifier; 
and  responding  to  physician  inquiries.  This  section  also  includes  a 
clarification  of  the  conditions  for  recognition  of  substitute  billing 
arrangements  for  physicians'  services. 

Miscellaneous  and  Technical  Corrections  (Sec.  10109).  This  section 
includes  a  number  of  technical  corrections  to  provisions  in  OBRA 
1990. 

Eye  or  Eye  and  Ear  Hospitals  (Sec.  10111).  This  section  extends 
the  authority  for  certain  eye  and  ear  hospitals  to  receive  a  special 
blended  rate  for  ambulatory  surgery  services. 

Extension  of  Cap  on  Payments  for  Intraocular  Lenses  (Sec.  10112). 
This  section  extends  the  current  cap  on  Medicare  payments  for 
intraocular  lenses  through  calendar  year  1994. 

Miscellaneous  and  Technical  Corrections  (Sec.  10113).  This  section 
includes  a  number  of  technical  corrections  to  provisions  enacted  in 
OBRA  1990  relating  to  the  establishment  of  payment  rates  for  am- 
bulatory surgery  services  and  the  consideration  of  new  technology 
intraocular  lenses. 

Certification  of  Durable  Medical  Suppliers  (Sec.  10121).  This  sec- 
tion includes  a  number  of  revisions  to  the  requirements  for  durable 
medical  equipment  (DME)  suppliers.  All  DME  suppliers  are  re- 
quired to  obtain  a  unique  number  subject  to  specified  standards. 
The  Secretary  is  directed  to  develop  one  or  more  standardized  cer- 
tificates of  medical  necessity  and  to  issue  uniform  national  cover- 
age and  utilization  review  criteria  for  200  items  of  medical  equip- 
ment and  supplies.  Finally,  the  Secretary  is  required  to  report  on 
the  impact  of  uniform  coverage  criteria,  on  the  impact  of  these 
policies  on  disabled  beneficiaries,  and  on  revisions  to  payments  for 
prosthetic  and  orthotic  items. 

Prohibition  Against  Carrier  Forum  Shopping  (Sec.  10122).  This 
section  authorizes  the  Secretary  to  designate  regional  carriers  for 
DME  claims  and  required  DME  suppliers  to  submit  claims  only  to 
the  carrier  having  jurisdiction  over  the  geographic  area  of  the  ben- 
eficiary's permanent  residence. 

Restrictions  on  Certain  Marketing  and  Sales  Activities  (Sec. 
10123).  DME  suppliers  are  prohibited  from  making  unsolicited  tele- 
phone contacts  with  beneficiaries  concerning  the  furnishing  of  a 
covered  item.  Suppliers  violating  this  section  are  subject  to  exclu- 
sion from  the  program  and  to  making  refunds  of  any  amounts  col- 
lected from  beneficiaries. 

Kickback  Clarification  (Sec.  10124).  This  section  clarifies  applica- 
tion of  the  anti-kickback  provisions  of  the  statute  to  exclude  cer- 
tain arrangements  between  suppliers  and  entities  involving  the 
performance  of  warehousing  or  stock  inventory  functions. 
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Beneficiary  Liability  for  Noncovered  Services  (Sec.  10125).  This 
section  clarifies  that  beneficiaries  are  not  financially  liable  for 
items  or  services  furnished  by  suppliers  that  are  determined  not  to 
be  covered  under  the  program,  and  to  make  timely  refunds  of 
amounts  collected  in  advance  of  such  determination  by  the  suppli- 
er. 

Adjustments  for  Inherent  Reasonableness  (Sec.  10126).  This  sec- 
tion clarifies  the  authority  for  adjustments  for  inherent  reasonable- 
ness to  the  DME  fee  schedules,  and  to  apply  a  standard  of  inherent 
reasonableness  to  payments  for  certain  designated  items. 

Payment  for  Parenteral  and  Enteral  Nutrients,  Supplies,  and 
Equipment  During  1993  (Sec.  10127).  This  section  eliminates  the 
1993  payment  update  for  these  items. 

Treatment  of  Nebulizers  and  Aspirators  (Sec.  10128).  This  provi- 
sion removes  aspirators  and  nebulizers  from  mandatory  assignment 
to  the  category  of  DME  items  requiring  frequent  and  substantial 
servicing,  and  covers  the  cost  of  disposable  supplies  used  in  con- 
junction with  aspirators  and  nebulizers. 

Payment  for  Ostomy  Supplies,  Tracheostomy  Supplies,  Urologi- 
cals,  and  Surgical  Dressings  (Sec.  10129).  This  section  makes  these 
items  subject  to  national  payment  limits,  and  provides  special  rules 
for  determining  payments  for  surgical  dressings. 

Payments  for  TENS  Devices  (Sec.  10130).  This  provision  reduces 
the  DME  fee  schedule  amount  for  transcutaneous  electrical  nerve 
stimulators  (TENS)  by  30  percent. 

Miscellaneous  and  Technical  Corrections  (Sec.  10131).  This  section 
includes  a  number  of  technical  corrections  to  OBRA  1990. 

Payment  for  Medically  Directed  Certified  Registered  Nurse  Anes- 
thetists Services  (Sec.  10141).  This  section  revises  the  conversion 
factor  for  CRN  A  services  through  1996. 

Extension  of  Alzheimer's  Disease  Demonstration  (Sec.  10142).  This 
section  extends  the  Alzheimer's  Disease  Demonstration  projects  for 
an  additional  year. 

Part  B  Late  Enrollment  Penalty  (Sec.  10143).  This  section  caps 
the  Part  B  late  enrollment  penalty  at  25  percent  for  certain  Feder- 
al employees. 

Oral  Cancer  Drugs  (Sec.  10144)-  This  section  extends  Medicare 
coverage  for  oral  cancer  drugs  if  they  are  the  same  chemical  entity 
as  anticancer  drugs  covered  by  Medicare  when  administered  intra- 
venously. 

Speech-Language  Pathologists  and  Audiologists  (Sec.  10145).  This 
section  changes  the  term  '  'speech  pathologist"  to  "speech-language 
pathologist",  but  it  does  not  change  the  definition  of  service  cov- 
ered. 

Extension  of  Municipal  Health  Service  Demonstration  Projects. 
(Sec.  10146).  This  section  extends  the  waivers  for  the  four  munici- 
pal health  service  demonstration  projects  through  December  31, 
1997. 

Treatment  of  Certain  Indian  Health  Programs  and  Facilities  as 
Federally-Qualified  Health  Centers  (Sec.  10147).  This  section  revises 
the  current  definition  of  Federally-Qualified  Health  Centers  to  in- 
clude programs  and  facilities  operated  by  Indian  tribes  under  the 
Indian  Self-Determination  Act. 
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Extention  of  Influenza  Vaccination  Demonstration  (Sec.  10148). 
This  section  extends  for  6  months  the  influenza  vaccination  demon- 
stration projects. 

Miscellaneous  and  Technical  Corrections  (Sec.  10149).  This  section 
includes  a  number  of  technical  corrections  to  the  provisions  of 
OBRA  1990. 

Subtitle  C — Provisions  Relating  to  Parts  A  and  B 

Provisions  Relating  to  Physician  Ownership  and  Referral  (Sec. 
10201).  This  section  includes  a  number  of  revisions  to  the  applica- 
tion of  the  ban  on  physician  ownership  of  laboratories  to  which 
they  refer  patients.  The  section  permits  a  number  of  arrangements 
with  respect  to  the  furnishing  of  laboratory  services  by  entities 
owned  or  controlled  by  physicians,  including  services  in  rural 
areas,  in  group  practices  and  in  certain  shared  laboratory  arrange- 
ments. 

Direct  Graduate  Medical  Education  (Sec.  10202).  This  section 
makes  three  amendments  to  the  provisions  related  to  hospital  pay- 
ments for  the  direct  costs  of  graduate  medical  education  programs. 
Included  are  adjustments  to  the  base  year  costs  of  certain  institu- 
tions to  reflect  the  costs  of  FICA  taxes;  adjustments  in  the  pay- 
ments for  certain  publicly-funded  family  practice  residency  pro- 
grams; and  special  treatment  for  time  spent  in  preventive  care  resi- 
dency or  fellowship  programs. 

End  Stage  Renal  Disease  (Sec.  10203).  This  section  extends  the 
period  for  Medicare  coverage  of  certain  immunosuppressive  drugs 
for  kidney  transplant  patients  for  up  to  36  months  following  the 
transplant,  and  reduces  the  payment  allowance  for  erythropoietin. 

Medicare  Secondary  Payer  (Sec.  10204).  This  section  makes  a 
number  of  changes  in  the  application  of  the  Medicare  secondary 
payer  policy.  Specifically,  the  provision  exempts  certain  religious 
orders  from  coverage,  requires  HCFA  to  survey  new  beneficiaries, 
requires  providers  and  suppliers  to  complete  information  on  pri- 
mary payers  on  claims  forms,  and  requires  Medicare  contractors  to 
report  annually  on  steps  to  recover  erroneous  payments. 

Improved  Outreach  for  Qualified  Medicare  Beneficiaries  (Sec. 
10205).  This  section  directs  the  Secretary  to  implement  a  method 
for  obtaining  information  from  new  Medicare  beneficiaries  that 
may  be  used  to  determine  eligibility  under  Medicaid  for  financial 
assistance  in  meeting  the  cost-sharing  obligations  of  the  program, 
including  transmitting  such  information  to  the  appropriate  state 
agency. 

Social  Health  Maintenance  Organizations  (Sec.  10206).  This  sec- 
tion extends  the  social  health  maintenance  organization  demon- 
strations for  an  additional  two  years,  and  increases  the  enrollment 
limit  per  site  to  12,000. 

Peer  Review  Organization  (Sec.  10207).  This  section  eliminates  the 
requirement  that  PROs  notify  state  medical  boards  regarding  cer- 
tain administrative  matters,  and  deletes  the  requirement  that 
PROs  precertify  select  surgical  procedures. 

Hospice  Information  to  Home  Health  Beneficiaries  (Sec.  10208). 
This  section  requires  that  home  health  agencies  inform  Medicare 
beneficiaries  of  the  hospice  benefit  if  there  is  a  participating  hos- 
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pice  in  the  geographic  area  or  if  it  is  common  practice  to  refer  pa- 
tients to  hospices  out  of  the  area. 

Interest  Payments  (Sec.  10209).  This  section  revises  the  require- 
ment for  interest  payments  on  clean  claims  not  paid  within  30 
days. 

Clarification  of  Judicial  Review  Rights  (Sec.  10210).  This  section 
is  intended  to  assure  the  continuation  of  the  opportunity  for  judi- 
cial review  of  challenges  to  Medicare  "payment  methodologies' ' 
without  requiring  the  filing  of  claims  with  the  Secretary  or  the  ex- 
haustion of  administrative  remedies. 

Adjustments  to  Discretionary  Spending  Limits  (Sec.  10211).  This 
section  amends  the  Balanced  Budget  and  Emergency  Deficit  Con- 
trol Act  of  1985  to  provide  that  certain  appropriations  for  Medicare 
contractors  would  not  be  counted  against  discretionary  spending 
limitations  in  the  next  three  fiscal  years. 

Health  Maintenance  Organizations  (Sec.  10212).  This  section 
makes  a  number  of  changes  in  the  methodology  for  determining 
Medicare  payments  to  eligible  organizations  under  the  risk  contrac- 
tor program.  The  revised  payment  methodology  is  required  to  be 
submitted  to  Congress  January  1,  1993,  with  implementation  begin- 
ning in  calendar  year  1994. 

Treatment  of  Certain  State  Health  Care  Programs  (Sec.  10213). 
This  section  amends  section  514(a)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  with  respect  to  its  application  to  the 
Hawaii  Prepaid  Health  Care  Act. 

Miscellaneous  and  Technical  Corrections  (Sec.  1021k).  This  section 
includes  a  number  of  technical  corrections  to  OBRA  1990. 

Subtitle  D — Provisions  Relating  to  Medicare  Supplemental  Insur- 
ance Policies 

Standards  for  Medicare  Supplemental  Insurance  Policies  (Sec. 
10301).  This  section  includes  a  number  of  revisions  and  clarifica- 
tions to  the  provisions  establishing  requirements  for  Medicare  sup- 
plemental insurance  policies.  The  section  includes  changes  in  the 
requirements  for  preventing  the  sale  of  duplicate  policies,  the  ap- 
plication of  the  loss  ratio  and  refund  of  premium  provisions,  and 
the  limitations  on  pre-existing  condition  limitations. 

Legislative  history 

On  November  21,  1991,  Representative  Pickle  introduced  H.R. 
3837,  the  Federal  Program  Improvement  Act,  which  was  referred 
jointly  to  the  Committees  on  Ways  and  Means  and  Energy  and 
Commerce.  Title  I  included  a  number  of  amendments  to  the  Medi- 
care program  related  to  coverage  and  payment  of  durable  medical 
equipment  items  and  the  Medicare  secondary  payer  policy.  H.R. 
3837  was  ordered  reported  by  the  Committee  on  Ways  and  Means 
on  April  1,  1992  (H.  Rept.  102-486,  Part  I,  filed  on  April  7,  1992). 
On  July  23,  1992,  H.R.  3837  was  ordered  reported  by  the  Subcom- 
mittee on  Health  and  the  Environment,  with  an  amendment  to  re- 
store separate  payments  for  the  interpretation  of  electrocardio- 
grams (EKGs).  The  Committee  on  Energy  and  Commerce  ordered 
H.R.  3837  reported,  as  amended,  on  July  28,  1992  (H.  Rept.  102-486, 
Part  II,  filed  Aug.  3,  1992).  On  August  3,  1992,  the  House  suspended 
the  rules  and  passed  H.R.  3837,  as  amended,  by  voice  vote. 
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On  July  30,  1992,  the  Subcommittee  on  Health  and  the  Environ- 
ment ordered  a  Subcommittee  Print  reported  to  the  full  committee 
by  voice  vote.  On  July  31,  1992,  Chairman  Waxman  and  Represent- 
atives Wyden,  Towns,  and  Ritter  introduced  H.R.  5748,  a  clean  bill 
incorporating  the  provisions  of  the  Subcommittee  print,  which  was 
referred  to  the  Committees  on  Energy  and  Commerce  and  Ways 
and  Means.  On  August  5,  1992,  the  Committee  on  Energy  and  Com- 
merce ordered  H.R.  5748  reported  to  the  House,  with  amendments 
(H.  Rept.  102-1046,  Part  I,  filed  Oct.  8,  1992). 

On  September  29,  1992,  the  Senate  passed  H.R.  11,  the  Revenue 
Act  of  1992,  which  included  amendments  to  the  Medicare  program. 
On  Sept.  30,  1992,  the  House  disagreed  to  the  Senate  amendments 
and  requested  a  conference.  The  conference  report  on  H.R.  11  (H. 
Rept.  102-1034)  was  agreed  to  by  the  House  on  October  6,  1992  and 
by  the  Senate  on  October  8,  1992.  The  President  vetoed  H.R.  11  on 
November  5,  1992. 

NATIONAL  VACCINE  INJURY  COMPENSATION  PROGRAM  AMENDMENTS 

Public  Law  102-168  (H.R.  3402) 
To  revise  the  National  Vaccine  Injury  Compensation  Program. 
Summary 

Title  II  of  H.R.  3402  (added  by  an  amendment  during  the  bill's 
consideration  in  the  House)  repeals  the  1986  termination  provision 
of  the  Vaccine  Injury  Compensation  Program  if  funds  are  insuffi- 
cient to  pay  awards  for  injuries  associated  with  vaccines.  In  addi- 
tion, this  title  makes  changes  in  title  XXI  of  the  Public  Health 
Service  Act  regarding  the  date  for  the  evaluation  of  the  Program, 
the  extension  of  the  period  for  suspension  of  proceedings,  the  con- 
tinued jurisdiction  of  the  U.S.  Claims  Court  over  claims  that  are 
not  concluded  within  specified  time  periods,  the  payment  of  claims, 
and  the  purchase  of  annuities. 

Legislative  history 

On  November  5,  1991,  the  House  suspended  the  rules  and  passed 
the  bill  H.R.  3402  (regarding  health  information  and  health  promo- 
tion programs)  with  an  amendment  regarding  the  National  Vac- 
cine Injury  Compensation  Program.  On  November  12,  1991,  the 
Senate  passed  the  bill  without  further  amendment.  On  November 
26,  1991,  the  President  signed  H.R.  3402  (Public  Law  102-168). 

NATIVE  HAWAIIAN  HEALTH  CARE  AMENDMENTS  OF  1992 

Public  Law  102-396  (H.R.  5346,  S.  2681) 

To  revise  and  extend  the  Native  Hawaiian  Health  Care  Improve- 
ment Act  through  FY  2000. 

Summary 

The  Native  Hawaiian  Health  Care  Improvement  Act,  first  en- 
acted in  1988,  establishes  a  categorical  health  program  for  the  ben- 
efit of  Native  Hawaiians,  whose  health  status  is  demonstrably  infe- 
rior to  that  of  the  U.S.  population  generally.  Under  this  authority, 
the  Secretary  of  HHS  is  authorized  to  make  grants  to  public  or  pri- 


45 


vate  nonprofit  entities  to  provide  comprehensive  health  promotion 
and  disease  prevention  services,  as  well  as  primary  health  services, 
to  Native  Hawaiians.  The  Secretary  may  fund  up  to  5  Native  Ha- 
waiian health  systems,  as  well  as  a  coordinating  agency,  Papa  Ola 
Lokahi,  during  each  of  the  fiscal  years  1993  through  2000  to  deliver 
those  services.  The  legislation  sets  forth  40  health  objectives  specif- 
ic to  Native  Hawaiians  and  requires  that  the  Secretary  report  an- 
nually on  the  progress  being  made  toward  achieving  these  objec- 
tives, which  are  drawn  from  Healthy  People  2000:  National  Health 
Promotion  and  Disease  Prevention  Objectives.  For  these  purposes, 
the  legislation  authorizes  the  appropriation  of  such  sums  as  may  be 
necessary  for  each  fiscal  year  through  FY  2000. 

Legislative  history 

On  June  9,  1992,  H.R.  5346  was  introduced  by  Representatives 
Abercrombie  and  Mink,  and  referred  to  the  Committee  on  Energy 
and  Commerce.  The  Committee  reported  the  bill,  with  amendment, 
on  August  5,  1992  by  a  yea-nay  vote  of  28  to  15  (H.  Rept.  102-846 
filed  on  Aug.  12,  1992). 

On  May  7,  1992,  S.  2681,  companion  legislation  to  H.R.  5346,  was 
introduced  by  Senator  Inouye  and  referred  to  the  Select  Committee 
on  Indian  Affairs.  S.  2681  passed  the  Senate  on  August  7,  1992,  by 
voice  vote. 

On  September  30,  1992,  the  House  failed,  by  a  vote  of  228-194,  to 
suspend  the  rules  and  pass  S.  2681,  with  a  substitute  text  based  on 
H.R.  5346  as  reported  by  the  Committee  on  Energy  and  Commerce. 
On  October  4,  1992,  the  House  adopted,  by  voice  vote,  a  rule  provid- 
ing for  consideration  of  S.  2681,  with  a  substitute  text  based  on 
H.R.  5346  as  reported  by  the  Committee  on  Energy  and  Commerce 
(H.  Res.  593).  However  before  the  House  had  an  opportunity  to 
take  up  S.  2681  under  H.Res.  593,  the  conference  committee  on  the 
FY  93  Appropriations  Bill  for  the  Department  of  Defense,  H.R. 
5504,  inserted  the  following  language  into  the  conference  report: 
"S.  2681,  was  passed  by  the  Senate  on  September  12,  1992,  is 
hereby  enacted  into  law."  (Section  9168  of  H.R.  5504,  H.  Rept.  102- 
1015).  The  House  and  the  Senate  agreed  to  conference  report  on 
H.R.  5504  on  October  5,  1992,  and  the  President  signed  the  meas- 
ure on  October  6,  1992  (Public  Law  102-396). 

PREVENTIVE  HEALTH  AMENDMENTS  OF  1992 

Public  Law  102-531  (H.R.  3635,  S.  1944) 

To  revise  and  extend  the  program  of  block  grants  for  preventive 
health  and  health  services. 

Summary 

H.R.  3635  extends  the  authority  for  the  Preventive  Health  and 
Health  Services  Block  Grant  which  is  administered  by  the  Centers 
for  Disease  Control  (CDC)  and  is  found  in  Part  A  of  title  XIX  of  the 
Public  Health  Service  Act.  The  bill  authorizes  appropriations  of 
$135  million  for  FY  1992  and  such  sums  as  may  be  necessary  for 
FY  1993  through  FY  1996.  The  bill  also  increases  the  set-aside  for 
services  to  victims  of  sexual  assault  to  $7  million  per  year. 
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In  addition,  the  bill  reauthorizes  the  Year  2000  Health  Objectives 
Act  (Public  Law  101-616)  and  moves  the  authority  for  the  program 
into  the  Public  Health  Service  Act.  The  bill  authorizes  appropria- 
tion of  such  sums  as  may  be  necessary  in  each  of  FY  1992  through 
FY  1996. 

Finally,  H.R.  3635  authorizes  the  creation  of  a  non-profit  private 
foundation  to  support  and  carry  out  activities  for  the  prevention 
and  control  of  diseases,  disorders,  injuries,  and  disabilities,  and  for 
the  promotion  of  public  health.  This  foundation  is  to  be  known  as 
the  National  Foundation  for  the  Centers  for  Disease  Control. 

Legislative  history 

On  September  13,  1991,  the  Subcommittee  held  one  day  of  over- 
sight hearings  on  the  Preventive  Health  and  Health  Services  Block 
Grant,  the  Year  2000  Health  Objectives  Act,  and  other  programs  of 
preventive  health  (Serial  No.  102-48). 

On  October  23,  1991,  the  Subcommittee  considered  a  Subcommit- 
tee Print  on  these  programs  and  ordered  the  Print  reported  as  a 
clean  bill,  with  amendments,  by  voice  vote. 

On  October  24,  1991,  Chairman  Waxman  introduced  H.R.  3635, 
representing  the  action  by  the  Subcommittee.  On  November  7, 
1991,  the  full  Committee  ordered  H.R.  3635  reported,  with  amend- 
ments, by  voice  vote  (H.  Rept.  102-318  filed  November  15,  1991).  On 
November  19,  1991,  the  House  suspended  the  rules  and  passed  H.R. 
3635,  as  amended. 

On  November  7,  1991,  Senator  Kennedy  introduced  S.  1944,  the 
companion  bill  to  H.R.  3635.  That  legislation,  amended,  passed  the 
Senate  on  November  21,  1991  by  voice  vote. 

On  November  27,  1991,  the  Senate  passed  H.R.  3635,  amended 
with  the  text  of  S.  1944,  and  requested  a  conference  with  the 
House. 

The  conference  report  on  H.R.  3635  was  filed  in  the  House  on  Oc- 
tober 5,  1992  (H.  Rept.  102-1019).  In  addition  to  provisions  on  the 
Preventive  Health  and  Health  Services  Block  Grant,  the  confer- 
ence report  included  sections  regarding  various  other  programs  ad- 
ministered by  the  Centers  for  Disease  Control  {e.g.,  lead  poisoning 
prevention;  screening  programs  for  breast,  cervical,  and  prostate 
cancer;  childhood  immunizations;  and  sexually  transmitted  diseases 
control  and  infertility  prevention).  The  conference  report  also  in- 
cluded a  provision  to  change  the  name  of  the  CDC  to  the  Centers 
for  Disease  Control  and  Prevention. 

The  House  agreed  to  the  conference  report  under  suspension  of 
the  rules  on  October  6,  1992.  The  Senate  agreed  to  the  report  on 
October  7,  1992  by  voice  vote.  H.R.  3635  was  signed  by  the  Presi- 
dent on  October  27,  1992  (Public  Law  102-531). 

PRESCRIPTION  DRUG  USER  FEE  ACT  OF  1992 

Public  Law  No.  102-571  (H.R.  5952,  H.R.  6181) 

Summary 

The  Prescription  Drug  User  Fee  Act  of  1992  will  impose  fees  on 
prescription  drug  manufacturers  which  will  be  used  to  increase  the 
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resources  at  the  Food  and  Drug  Administration  for  the  review  of 
human  drug  applications. 

Under  the  law,  prescription  drug  manufacturers  would  pay  three 
types  of  fees:  a  one-time  application  fee  (for  each  application  for  ap- 
proval of  a  human  drug  product  and  for  certain  supplements  to 
such  applications);  an  annual  product  fee  (generally  imposed  on 
certain  prescription  drug  products  after  they  have  been  approved); 
and  an  annual  establishment  fee  (imposed  on  facilities  used  to 
manufacture  prescription  drugs).  Companies  that  apply  to  market 
over-the-counter  drugs  under  an  approved  new  drug  application 
will  also  be  subject  to  the  one-time  application  fee. 

The  Act  will  provide  the  FDA  with  sufficient  additional  re- 
sources to  significantly  expedite  the  drug  approval  process.  It  will 
authorize  the  Agency  to  raise  approximately  $325  million  over  the 
next  five  years.  If  appropriated,  these  funds  would  enable  the 
Agency  eventually  to  hire  approximately  600  new  employees.  These 
fees  would  be  used  to  increase  the  resources  that  the  FDA  devotes 
to  reviewing  new  drug  applications,  and  similar  applications  for 
antibiotics  and  biologies.  Within  five  years,  the  Agency  believes 
that  it  will  be  able  to  make  decisions  on  applications  for  priority 
drugs  within  six  months,  and  that  it  will  be  able  to  make  decisions 
on  all  other  applications  within  12  months.  As  a  result,  patients 
will  have  access  to  new  drug  therapies  much  sooner. 

Legislative  history 

H.R.  5952  was  introduced  on  September  16,  1992  by  Representa- 
tives Dingell  and  Waxman.  The  Subcommittee  held  a  hearing  on 
the  legislation  on  August  10,  1992.  On  September  15,  1992,  the  Sub- 
committee ordered  a  Committee  Print  of  the  bill  reported.  On  Sep- 
tember 17,  1992,  the  Committee  ordered  the  bill  reported  with 
amendments  (H.  Rept.  102-895  filed  Sept.  22,  1992).  H.R.  5952 
passed  the  House  on  September  22,  1992. 

On  October  5,  1992,  Representatives  Dingell  and  Waxman  intro- 
duced H.R.  6181.  Title  I  of  H.R.  6181  is  the  Prescription  Drug  User 
Fee  Act  of  1992,  with  a  few  technical  and  clarifying  amendments. 
Title  II  is  the  Dietary  Supplement  Act  of  1992  which  extends  the 
deadlines  for  issuing  certain  final  regulations  pertaining  to  dietary 
supplements  until  December  31,  1993.  That  same  day,  the  House 
passed  H.R.  6181  by  unanimous  consent. 

On  October  7,  1992,  the  Senate  passed  H.R.  6181  by  voice  vote. 
The  President  signed  H.R.  6181  on  October  29,  1992  (Public  Law 
No.  102-571). 

PROTECTION  AND  ADVOCACY  FOR  MENTALLY  ILL  INDIVIDUALS  ACT 
AMENDMENTS  OF  1991 

Public  Law  102-173  (H.R.  2311,  S.  1475) 

To  amend  the  Protection  and  Advocacy  for  Mentally  111  Individ- 
uals Act  of  1986  to  reauthorize  programs  under  such  act. 

Summary 

The  purposes  of  the  Protection  and  Advocacy  for  Mentally  111  In- 
dividuals Act  (PAMII)  are  to  ensure  that  the  rights  of  individuals 
with  mental  illness  are  protected;  to  assist  states  to  establish  and 
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operate  a  protection  and  advocacy  system  that  will  protect  and  ad- 
vocate for  the  rights  of  those  individuals;  and  to  investigate  inci- 
dents of  abuse  and  neglect. 

The  1991  reauthorization  legislation  reaffirms  the  intent  of  the 
PAMII  Act,  and  includes  several  amendments  that  clarify  and 
strengthen  the  ability  of  the  systems  to  carry  out  their  responsibil- 
ities. 

The  bill  includes  several  provisions  recognizing  the  role  played  in 
the  successful  operation  of  P&A  systems  by  individuals  who  re- 
ceived or  are  receiving  mental  health  services  and  the  family  mem- 
bers of  such  individuals.  The  bill  clarifies  the  term  '  'facilities' '  and 
includes  language  authorizing  the  use  of  PAMII  funds  for  represen- 
tation of  individuals  with  mental  illness  residing  in  federal  facili- 
ties. 

The  bill  also  includes  language  concerning  access  to  records  that 
was  included  in  the  recent  reauthorization  of  the  protection  and 
advocacy  program  for  individuals  with  developmental  disabilities. 

The  bill  authorizes  appropriations  of  $19.5  million  for  FY  1992, 
and  such  sums  as  may  be  necessary  for  each  of  the  fiscal  years 
1993  through  1995.  The  bill  directs  the  Secretary  to  issue  regula- 
tions within  six  months  of  the  date  of  enactment. 

Legislative  history 

The  Subcommittee  held  a  hearing  on  H.R.  2311  on  May  16,  1991. 
Testimony  was  received  from  three  witnesses,  representing  the  Co- 
alition of  Mental  Health  Advocacy  Organizations,  the  National  As- 
sociation of  Protection  and  Advocacy  Systems,  and  the  National  Al- 
liance for  the  Mentally  111.  A  General  Accounting  Office  report  en- 
titled Mentally  III  Inmates:  Better  Data  Would  Help  Determine  Pro- 
tection and  Advocacy  Needs  was  inserted  in  the  record. 

On  June  25,  1991,  the  Subcommittee  ordered  reported  a  clean 
bill,  in  lieu  of  H.R.  2311,  by  a  recorded  vote,  14  to  8.  On  June  26, 
1991,  Chairman  Waxman  introduced  H.R.  2803,  which  reflected  the 
actions  of  the  Subcommittee. 

On  October  23,  1991,  the  Subcommittee  ordered  reported  S.  1475 
by  voice  vote.  On  November  6,  1991  the  full  Committee  ordered  re- 
ported S.  1475  by  voice  vote  (H.  Rept.  102-319  filed  Nov.  15,  1991). 
The  House  passed  the  legislation  by  voice  vote  on  November  19, 
1991.  S.  1475  was  signed  on  November  27,  1991  (Public  Law  102- 
173). 

MEDICAL  DEVICE  AMENDMENTS  OF  1992 

Public  Law  No.  102-300  (S.  2783) 

Summary 

The  Medical  Device  Amendments  of  1992  modify  the  Medical 
Device  Amendments  of  1990,  Public  Law  101-69,  by  (1)  extending 
the  deadline  for  issuing  regulations  on  medical  device  tracking 
until  November  29,  1992;  (2  making  anyone  who  fails  to  comply 
with  an  order  to  conduct  Postmarket  Surveillance  subject  to  civil 
and  criminal  penalties;  (3)  making  it  clear  that  a  medical  device 
that  is  defectively  designed  but  properly  manufactured  is  subject  to 
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a  repair,  replacement  or  refund  order  by  the  FDA;  and  (4)  improv- 
ing the  hospital  reporting  requirements  of  the  law. 

Legislative  history 

S.  2783  was  introduced  in  the  Senate  on  May  21,  1992  and  passed 
by  voice  vote  that  same  day.  The  bill  passed  the  House  on  May  28, 
1992.  The  President  signed  S.  2783  on  June  16,  1992  (Public  Law 
102-300). 

TECHNICAL  AMENDMENTS  TO  THE  NUTRITION  LABELING  AND 
EDUCATION  ACT  OF  1990 

Public  Law  102-108  (S.  1608) 

To  make  Technical  Amendments  to  the  Nutrition  Labeling  and 
Education  Act,  and  for  other  purposes. 

Summary 

The  Nutrition  Labeling  and  Education  Act  of  1990  ("NLEA") 
contained  provisions  requiring  that  the  identity  of  color  additives 
and  certain  other  ingredients  be  disclosed  on  the  label  of  foods.  In 
addition,  the  NLEA  requires  that  the  percent  of  juice  on  fruit  juice 
products  be  disclosed  on  the  lable.  Under  the  NLEA,  these  two  re- 
quirements were  to  become  effective  on  November  8,  1991.  Public 
Law  102-108  extends  the  effective  dates  for  the  two  requirements. 

The  bill  also  makes  certain  technical  amendments  to  the  NLEA 
and  other  provisions  of  the  Federal  Food,  Drug  and  Cosmetic  Act. 

Legislative  history 

S.  1608  was  introduced  in  the  Senate  on  July  31,  1991,  and 
passed  by  voice  vote  on  the  same  day.  On  August  2,  1991,  it  passed 
the  House  by  voice  vote.  The  President  signed  S.  1608  on  August 
17,  1991  (Public  Law  102-108). 

TENNESSEE  PRIMARY  CARE  NETWORK  MEDICAID  WAIVER 

Public  Law  102-317  (S.  2901) 

To  permit  the  Secretary  of  Health  and  Human  Services  to  waive 
certain  requirements  with  respect  to  the  construction  or  remodel- 
ing of  facilities,  and  for  other  purposes. 

Summary 

Under  current  law,  Federal  Medicaid  matching  funds  are  not 
available  for  capitation  payments  made  to  prepaid  plans  which, 
after  3  years  of  operation,  have  a  Medicaid  or  Mredicare  patient 
enrollment  that  exceeds  75  percent  of  their  total  enrollment.  The 
Tennessee  Primary  Care  Network  is  a  not-for-profit  health  mainte- 
nance organization  that  contracts  with  providers  in  14  counties 
throughout  the  State  to  provide  services  to  Medicaid  beneficiaries. 
In  1989,  Congress  granted  a  waiver  of  the  75/25  enrollment  mix  re- 
quirement to  the  Network  through  the  period  ending  June  30, 
1992.  As  that  period  came  to  a  close,  Medicaid  eligibles  represented 
about  97  percent  of  the  Network's  enrollment.  Public  Law  102-317 
extends  this  waiver  for  an  additional  19  months,  through  January 
31,  1994. 
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Legislative  history 

S.  2901  was  introduced  by  Senators  Sasser  and  Gore  on  June  26, 
1992,  and  passed  the  Senate  by  voice  vote  that  same  day.  S.  2901 
passed  the  House  by  voice  vote  on  June  30,  1992.  The  President 
signed  the  bill  on  July  2,  1992  (Public  Law  102-317). 

TRANSFERRING  TITLE  TO  FORFEITED  REAL  PROPERTY  FOR  USE  AS  STATE 
PARKS  OR  FOR  RELATED  PURPOSES 

Public  Law  102-239  (S.  1891,  H.R.  3524) 

To  permit  the  Secretary  of  Health  and  Human  Services  to  waive 
certain  requirements  with  respect  to  the  construction  or  remodel- 
ing of  facilities,  and  for  other  purposes. 

Summary 

The  purpose  of  Public  Law  102-239  is  to  permit  the  Secretary  of 
Health  and  Human  Services  to  waive  for  "good  cause",  the  recov- 
ery rights  of  the  United  States  to  funds  provided  entities  under  the 
Community  Mental  Health  Centers  Act  for  remodeling,  construc- 
tion or  expansion  of  facilities.  The  law  also  authorizes  the  Attorney 
General  to  permit  the  transfer  to  and  use  of  forfeited  real  property 
by  states  either  without  charge  or  for  a  nominal  charge  if  the  prin- 
cipal use  of  property  is  for  public  recreation  or  for  scenic  or  histor- 
ic preservation. 

Legislative  history 

H.R.  3524  was  introduced  on  October  8,  1991  and  referred  jointly 
to  the  Committee  on  Energy  and  Commerce  and  the  Committee  on 
the  Judiciary.  The  text  of  H.R.  3524  was  approved  by  the  House  on 
October  17th  as  an  amendment  to  H.R.  3371,  the  "Violent  Crime 
Prevention  Act  of  1991."  In  light  of  later  House  action  on  S.  1891, 
these  provisions  were  not  included  in  the  conference  report  accom- 
panying H.R.  3371. 

S.  1891  was  introduced  in  the  Senate  on  October  29,  1991  and 
passed  on  October  30th.  The  bill  was  referred  to  the  Energy  and 
Commerce  Committee  on  October  31.  In  order  to  expedite  consider- 
ation prior  to  adjournment  of  the  First  Session,  Subcommittee 
Chairman  Waxman  requested  the  Subcommittee  be  discharged 
from  further  consideration  of  the  legislation  and  that  the  bill,  with 
an  amendment  including  the  text  of  H.R.  3524,  be  considered  by 
the  full  Committee  at  its  meeting  on  Wednesday,  November  20th. 

On  November  20,  1991,  the  Subcommittee  was  discharged  from 
further  consideration  of  S.  1891  and  the  legislation  was  considered 
by  the  full  Committee.  The  Committee  ordered  reported  S.  1891, 
with  an  amendment  in  the  nature  of  a  substitute,  by  voice  vote  on 
November  20th.  The  legislation  was  reported  to  the  House  on  No- 
vember 20,  1991  (H.  Rept  102-359  filed  on  Nov.  23,  1991)  and 
passed  the  House  on  November  23rd.  The  Senate  agreed  to  the 
House  action  on  November  25th.  The  bill  was  signed  by  the  Presi- 
dent on  December  17,  1991  (Public  Law  102-239). 
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COMMISSIONED  CORPS  REFORM 

(H.J.  Res.  128) 

A  joint  resolution  to  require  the  Secretary  of  Health  and  Human 
Services  to  call  to  active  duty  additional  members  of  the  reserve 
corps  of  the  Public  Health  Service  for  the  purpose  of  responding  to 
the  shortage  of  health  care  providers  in  the  United  States  that  has 
occurred  as  a  result  of  the  Persian  Gulf  conflict  and  for  other  pur- 
poses. 

Summary 

The  purpose  of  H.J.  Res  128  is  to  authorize  the  Commissioned 
Corps  of  the  U.S.  Public  Health  Service  and  its  reserves  to  provide 
needed  health  services  to  people  of  the  United  States  living  in 
areas  affected  by  the  call-up  of  military  reservist  physicians  and 
nurses  to  support  U.S.  forces  in  the  Persian  Gulf. 

Legislative  history 

H.J.  Res  128  was  introduced  on  February  6,  1991  by  Chairman 
Waxman.  Hearings  on  the  joint  resolution  were  held  on  February 
19th  by  the  Subcommittee.  On  February  27,  1991  the  Subcommittee 
ordered  the  resolution  reported  to  the  full  Committee.  No  further 
action  was  taken. 

D.C.  CHARTERED  HEALTH  PLAN,  INC. 

(H.R.  4252) 

To  provide  for  a  3-year  extension  of  a  certain  Medicaid  health 
maintenance  organization  waiver. 

Summary 

Under  current  law,  federal  Medicaid  matching  funds  are  not 
available  for  capitation  payments  to  a  prepaid  plan  unless  the 
number  of  Medicaid  and  Medicare  beneficiaries  enrolled  in  the 
plan  does  not  exceed  75  percent  of  the  total  number  of  enrollees  in 
the  plans.  The  D.C.  Chartered  Health  Plan,  Inc.,  is  a  for-profit 
health  maintenance  organization  operating  in  the  District  of  Co- 
lumbia. As  of  July,  1992,  the  total  enrollment  of  the  Plan  was 
about  14,600,  of  which  96  percent  were  women  or  children  receiv- 
ing Aid  to  Families  with  Dependent  Children  (AFDC)  and  Medicaid 
benefits.  H.R.  4252  directs  the  Secretary  of  HHS  to  waive  the  appli- 
cation of  the  75/25  enrollment  mix  requirement  to  the  Plan  from 
October  1,  1992,  through  January  31,  1994,  if  the  Secretary  deter- 
mines that  the  Plan  is  making  continuous  efforts  and  progress 
toward  achieving  compliance  with  the  requirement. 

Legislative  history 

H.R.  4252  was  introduced  by  Representative  Ford  of  Tennessee 
on  February  19,  1992,  and  referred  to  the  Committee  on  Energy 
and  Commerce.  On  September  15,  1992,  the  Committee  ordered  the 
bill  reported,  as  amended  (H.  Rept.  102-887  filed  on  Sept.  17,  1992). 
The  House  passed  the  bill  on  September  22,  1992  by  voice  vote.  The 
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bill  was  received  in  the  Senate  and  referred  to  the  Committee  on 
Finance  on  September  23,  1992.  No  further  action  was  taken. 

FAMILY  PLANNING  AMENDMENTS  OF  1992 

(H.R.  3090,  H.R.  2585,  H.R.  2343,  H.R.  2786,  H.R.  1397,  H.R.  392) 

To  revise  and  extend  the  population  and  voluntary  family  plan- 
ning programs  authorized  under  title  X  of  the  Public  Health  Serv- 
ice Act. 

Summary 

Title  X  of  the  Public  Health  Service  Act  authorizes  grants  for 
the  provision  of  family  planning  services,  public  information,  and 
training.  H.R.  3090  reauthorizes  these  grant  programs  for  five  addi- 
tional fiscal  years.  For  FY  1992,  the  total  authorization  provided  is 
set  at  $195  million.  This  amount  is  increased  modestly  in  each  of 
the  four  subsequent  fiscal  years. 

In  addition,  H.R.  3090  reverses  the  family  planning  counseling 
regulations  issued  in  1988  and  upheld  by  the  Supreme  Court  in 
1991.  These  regulations  (known  as  the  "Gag  Rule")  would  restrict 
the  provision  of  information  on  abortion  to  title  X  patients.  In  over- 
turning these  regulations,  H.R.  3090  specifically  requires  that  title 
X  providers  offer  and  provide  counseling  and  referral  services  on 
all  pregnancy  management  options,  including  prenatal  care  and  de- 
livery; infant  care,  foster  care,  and  adoption;  and  pregnancy  termi- 
nation. Such  information  is  to  be  provided  only  at  the  patient's  re- 
quest and  only  in  a  non-directive  manner. 

Finally,  H.R.  3090  requires  that  clinics  which,  in  addition  to  pro- 
viding title  X-funded  family  planning  services,  also  perform  abor- 
tions (for  which  payment  is  made  only  with  non-Federal  funds)  cer- 
tify their  compliance  with  state  laws  regarding  parental  notifica- 
tion or  consent  for  the  performance  of  an  abortion  on  a  minor.  Cer- 
tification is  to  be  made  to  the  Secretary  and  is  applicable  only  to 
those  state  laws  which  are  enforced. 

Legislative  history 

The  Subcommittee  held  two  days  of  oversight  hearings  on  the 
Family  Planning  Program. 

The  first,  held  on  March  19,  1991  (Serial  No.  102-30),  focused  on 
the  various  activities  supported  through  the  title  X  program.  Testi- 
mony was  received  from  15  witnesses,  including  four  Members  of 
Congress,  the  Deputy  Assistant  Secretary  for  Population  Affairs, 
and  representatives  of  nine  organizations. 

The  Subcommittee's  second  title  X  oversight  hearing  was  held  on 
March  30,  1992  (Serial  No.  102-145).  The  subject  of  this  hearing 
was  the  implementation  of  the  Administration's  proposed  "Gag 
Rule"  (discussed  above).  Testimony  was  received  from  11  witnesses, 
including  one  Member  of  Congress,  the  Deputy  Assistant  Secretary 
for  Population  Affairs,  the  General  Counsel  of  the  Department  of 
Health  and  Human  Services,  and  representatives  of  eight  organiza- 
tions. Additional  material  was  submitted  for  the  record  by  four 
other  individuals  and  organizations. 
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On  June  7,  1991,  H.R.  2585  was  introduced  by  Chairman 
Waxman.  On  July  30,  1991,  the  Subcommittee  ordered  the  bill  re- 
ported as  a  clean  bill. 

On  July  30,  1991,  Chairman  Waxman  introduced  H.R.  3090,  as  a 
clean  bill  for  H.R.  2585.  On  August  1,  1991,  the  Committee  ordered 

H.  R.  3090  reported  by  a  vote  of  27  to  16  (H.  Rept.  102-204  filed  on 
September  13,  1991). 

The  Senate  passed  S.  323,  legislation  to  overturn  the  1988  "Gag 
Rule"  regulations  on  July  17,  1991. 

On  April  30,  1992,  the  House  passed  H.R.  3090,  with  amend- 
ments, by  a  recorded  vote  of  268  to  150.  The  House  then  passed  S. 
323,  amended  with  the  text  of  H.R.  3090,  and  requested  a  confer- 
ence with  the  Senate. 

The  conference  report  on  S.  323  was  filed  in  the  House  on  July 
31,  1992  (H.  Rept.  102-767).  The  House  agreed  to  the  conference 
report  on  August  6,  1992  by  a  recorded  vote  of  251  to  144.  The 
Senate  agreed  to  the  conference  report  on  September  14,  1992  by 
voice  vote. 

On  September  25,  1992,  President  Bush  vetoed  S.  323.  On  October 

I,  1992,  the  Senate  voted  to  override  the  President's  veto  by  a  re- 
corded vote  of  73  to  26.  On  October  2,  1992,  the  House  failed  to 
override  the  veto  by  a  recorded  vote  of  266-148. 

HEALTH  CARE  REFORM  LEGISLATION 

(H.R.  16,  H.R.  1300,  H.R.  1777,  H.R.  2535,  H.R.  3205,  H.R.  5502, 
H.R.  5514,  H.R.  5936) 

To  provide  for  health  care  for  all  Americans  in  an  affordable 
manner. 

Summary 

During  the  102nd  Congress  a  number  of  health  care  reform  bills 
were  introduced  and  referred  to  the  Committee  on  Energy  and 
Commerce. 

Proposals  included  a  wide  range  of  approaches  for  expanding 
access  to  health  benefits  and  controlling  health  costs.  Introduced 
bills  contained  proposals  to  expand  coverage  under  the  Medicare 
program  (H.R.  1777),  to  provide  tax  incentives  for  the  provision  of 
coverage  (H.R.  5936),  to  mandate  employers  to  provide  benefits 
(H.R.  2535,  H.R.  3205),  to  reform  private  insurance  (H.R.  5502),  and 
to  establish  a  national  health  insurance  program  (H.R.  16,  H.R. 
1300,  H.R.  5514). 

On  June  4,  1991,  Chairman  Waxman  introduced  legislation  (H.R. 
2535)  based  on  the  recommendations  of  the  Pepper  Commission. 
This  bill  calls  for  universal  coverage  accomplished  through  a 
phased-in  requirement  for  employers  to  provide  or  pay  for  health 
insurance  (the  so-called  "play  or  pay"  approach)  supplemented  by 
the  creation  of  a  public  program  to  cover  those  not  insured  by 
qualified  private  plans,  including  those  outside  the  workforce.  Cost 
containment  would  be  achieved  by  making  public  plan  payment 
rates  available  for  use  by  private  plans  and  by  reforming  the  pri- 
vate insurance  market.  Financing,  in  addition  to  payroll  taxes  for 
workers  and  employers  participating  in  the  public  plan,  would 
come  from  a  surcharge  on  corporate  and  individual  income  taxes. 
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On  June  30,  1992,  Chairman  Dingell  and  Chairman  Waxman  in- 
troduced H.R.  5514,  a  bill  to  establish  a  single  payer  health  insur- 
ance program  with  universal  coverage  that  allows  consumer  choice 
of  providers  and  health  plans.  The  program  would  be  overseen  by  a 
national  board  with  broad  representation,  financed  by  a  value 
added  tax  and  modest  payroll  taxes,  and  administered  by  qualified 
private  plans  or  states.  Basic  benefits  would  be  defined  and  certain 
malpractice  reforms  would  be  mandated.  Costs  would  be  controlled 
by  national  limits  on  increases  in  covered  services  allocated  to  the 
states.  States  could  administer  their  own  programs  under  federal 
guidelines.  Medicaid  eligible  persons  would  be  covered  under  the 
plan  and  Medicare  would  remain  intact. 

On  February  6,  1992,  President  Bush  announced  his  health 
reform  plan  which  included  a  variety  of  proposals  to  increase 
access  to  health  insurance  and  contain  costs.  His  approach  was 
based  on  health  insurance  tax  credits  for  low-income  persons  and 
tax  deductions  for  higher  income  persons.  Maximum  credits  would 
be  $3750  for  families  with  annual  incomes  below  $15,200.  In  addi- 
tion, his  bill  would  establish  national  standards  for  the  sale  of  pri- 
vate health  insurance  including  open  enrollment,  guaranteed  re- 
newal, and  rating  restrictions.  Small  employer  purchasing  groups 
would  be  established  to  facilitate  the  purchase  of  private  coverage. 
The  plan  also  calls  for  administrative  reforms  and  malpractice  re- 
forms to  generate  savings.  Financing  for  the  program  would  come 
from  reductions  in  Medicare  provider  payments  and  caps  on  the 
growth  in  federal  Medicaid  spending.  An  omnibus  bill  including  all 
these  provisions  was  not  submitted  to  Congress. 

Legislative  history 

Hearings  on  health  reform  legislation  referred  to  the  Subcommit- 
tee were  held  on  three  occasions.  On  July  10,  1991,  the  Subcommit- 
tee held  hearings  on  growing  problems  of  access  to  basic  health 
benefits  and  the  costs  of  health  care.  Witnesses  included  the  direc- 
tor of  the  Congressional  Budget  Office  and  a  panel  of  experts  on 
health  financing  and  delivery  issues. 

On  July  29,  1991,  the  Subcommittee  held  a  second  hearing  on 
specific  legislative  proposals  for  expanding  and  financing  coverage 
of  health  benefits.  Witnesses  included  ten  Members  of  Congress 
and  two  representatives  from  the  academic  community. 

On  October  31,  1991,  the  Subcommittee  held  hearings  on  options 
for  controlling  the  growth  in  health  care  expenditures.  Witnesses 
included  the  Chairman  of  the  Committee  on  Ways  and  Means,  the 
AFL-CIO,  the  Office  of  Technology  Assessment,  two  Medicare  advi- 
sory bodies,  and  representatives  of  the  hospital  and  medical  com- 
munities. 

FOOD,  DRUG,  COSMETIC,  AND  DEVICE  ENFORCEMENT  AMENDMENTS  OF 

1991 

(H.R.  2597,  H.R.  3642) 

To  amend  the  Federal  Food,  Drug,  and  Cosmetic  Act  to  enhance 
the  enforcement  authority  of  the  Food  and  Drug  Administration, 
and  for  other  purposes. 
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Summary 

The  bill  would  enhance  and  clarify  the  authorities  that  the  Food 
and  Drug  Administration  may  use  to  enforce  the  Federal  Food  and 
Cosmetic  Act.  The  bill  would  give  the  agency  the  following  new  en- 
forcement authorities: 

Judicial  Recall  of  Unsafe  Products.  The  courts  are  split  on 
whether  FDA  has  this  authority  under  current  law.  The  bill 
would  resolve  this  issue  by  making  it  clear  that  the  agency  has 
judicial  recall  authority. 

Administrative  Recall  of  Unsafe  Products.  Under  current 
law,  the  FDA  has  authority  to  issue  an  administrative  order  to 
recall  unsafe  medical  devices.  The  bill  would  extend  that  au- 
thority to  food,  drugs  and  cosmetics. 

Embargo  of  illegal  products.  Under  current  law,  the  FDA 
has  authority  to  issue  a  20-day  embargo  order  for  illegal  medi- 
cal devices.  The  bill  would  extend  that  authority  to  foods, 
drugs  and  cosmetics. 

Subpoena  authority.  The  bill  would  give  the  agency  author- 
ity to  subpoena  testimony  and  documents  related  to  an  investi- 
gation of  illegal  conduct. 

Civil  money  penalty  authority.  Under  current  law,  the  FDA 
has  authority  to  impose  civil  money  penalties  on  medical 
device  companies  that  violate  the  Federal  Food,  Drug,  and  Cos- 
metic Act.  The  bill  would  give  the  agency  civil  penalty  author- 
ity for  all  products  it  regulates. 

Record  inspection  authority.  Under  current  law,  the  FDA 
has  authority  to  inspect  manufacturing  records  of  prescription 
drug  companies.  The  bill  would  give  the  agency  record  inspec- 
tion authority  for  all  products  that  it  regulates. 

Imported  products.  Under  current  law,  some  imported  prod- 
ucts that  the  FDA  finds  are  illegal  and  dangerous  may  be  sur- 
reptitiously brought  into  the  country  and  marketed.  The  bill 
would  add  safeguards  to  protect  consumers  against  illegal  and 
unsafe  imported  products. 

Legislative  History 

H.R.  2597  was  introduced  on  June  7,  1991  by  Chairman  Waxman 
and  Chairman  Dingell.  Hearings  on  the  legislation  were  conducted 
by  the  Subcommittee  on  July  17,  1991. 

On  October  10,  1991,  the  Subcommittee  reported  the  bill  with  an 
amendment.  On  October  24,  1991,  Chairman  Waxman  and  Chair- 
man Dingell  introduced  the  bill  as  amended  as  a  clean  bill,  H.R. 
3642. 

On  July  9,  1992,  the  Committee  ordered  the  bill  reported,  with 
amendments.  (H.  Rept.  102-1030  filed  Oct.  5,  1992.)  No  further 
action  was  taken. 

LONG-TERM  CARE  FAMILY  SECURITY  ACT  OF  1992 

(H.R.  6076,  H.R.  4848,  S.  2571) 

To  amend  the  Social  Security  Act  to  assure  universal  access  to 
long-term  care  in  the  United  States,  including  both  home  and  com- 
munity based  services  and  nursing  facility  services. 
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Summary 

H.R.  6076  is  designed  to  achieve  universal  coverage  for  long-term 
care  for  disabled  persons  of  all  ages.  The  Public  Program  provides 
protection  for  home  and  community-based  care  and  short-term 
nursing  home  stays,  without  regard  to  income.  The  Public  Program 
also  provides  a  floor  of  income  and  asset  protection  ($30,000  for  in- 
dividuals/$60,000  for  couples)  for  long  stays  in  nursing  facilities. 
All  benefits  are  subject  to  cost  containment  and  quality  assurance 
mechanisms.  Private  long-term  care  insurance  policies  for  addition- 
al benefits  are  made  eligible  for  favorable  tax  treatment  if  they 
meet  Federal  consumer  protection  requirements.  Financial  support 
for  the  Public  Program  is  achieved  through  various  changes  in  the 
tax  code. 

Legislative  history 

H.R.  4848  was  introduced  by  Representatives  Waxman  and  Gep- 
hardt on  April  9,  1992.  H.R.  6076  was  subsequently  introduced  by 
the  same  sponsors  on  October  1,  1992.  The  only  difference  between 
the  two  bills  is  the  provision  dealing  with  the  financing  of  the 
Public  Program. 

MEDICARE  MISCELLANEOUS  AND  TECHNICAL  AMENDMENTS  (H.R.  1555) 

To  make  certain  technical  corrections  and  additions  to  the  Medi- 
care provisions  of  the  Omnibus  Budget  Reconciliation  of  1990 
(Public  Law  101-508)  within  the  jurisdiction  of  the  Committee. 

Summary 

H.R.  1555  was  introduced  to  make  technical  and  other  minor  cor- 
rections to  the  Omnibus  Budget  Reconciliation  Act  of  1990  (OBRA 
90).  The  bill  is  divided  into  three  titles,  with  title  II  containing 
Medicare  miscellaneous  and  technical  amendments.  Title  II  is  fur- 
ther divided  into  four  subtitles,  A  through  D.  Amendments  to  Med- 
icare Part  A,  which  are  not  within  the  jurisdiction  of  the  Commit- 
tee, are  included  in  Subtitle  A;  amendments  to  Medicare  Part  B  in 
Subtitle  B;  amendments  to  Medicare  Parts  A  &  B  in  Subtitle  C; 
and  amendments  to  Medigap  Standards  in  Subtitle  D. 

Subtitle  B — Amendments  to  Medicare  Part  B 

Payments  for  Physician  Services  (Sec.  211).  This  section  includes  a 
series  of  amendments  to  the  physician  payment  reform  provisions 
of  OBRA  90.  Certain  physician  billing  codes  which  were  erroneous- 
ly designated  as  overpriced  are  deleted  from  the  list.  Local  radiolo- 
gy and  anesthesia  conversion  factors  below  the  new  geographically- 
adjusted  target  amount  are  not  increased.  Provisions  relating  to 
the  designation  of  surgical  procedures  qualifying  for  payment  to  an 
assistant  at  surgery  are  clarified.  The  list  of  technical  components 
of  diagnostic  services  that  are  subject  to  the  national  median  cap  is 
revised  to  remove  those  services  that  were  otherwise  reduced  under 
other  provisions  of  OBRA  90. 

This  section  also  directs  the  Secretary  to  designate  the  States  of 
Oklahoma  and  Nebraska  as  single  payment  areas  under  the  fee 
schedule;  clarifies  the  conditions  for  recognition  of  reciprocal  bill- 
ing arrangements  and  locum  tenens  agreements;  and  extends  the 
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deadline  for  the  report  to  Congress  on  the  study  of  the  aggregation 
rule  applying  to  Medicare  appeals. 

Services  Furnished  in  Ambulatory  Surgical  Centers  (Sec.  212). 
This  section  would  require  the  Secretary  to  conduct  a  survey  of  the 
costs  of  free-standing  ambulatory  surgical  centers  every  five  years 
beginning  not  later  than  July  1,  1993.  Data  from  the  survey  would 
be  used  to  set  payment  rates.  Annual  updates  to  the  rates  would  be 
required. 

This  section  also  includes  provisions  establishing  a  process  for 
the  evaluation  of  "new  technology"  intraocular  lenses  (IOLs),  and 
procedures  for  adjusting  IOL  payment  rates  with  respect  to  such 
new  lenses. 

Durable  Medical  Equipment  (Sec.  213).  This  section  includes  a 
number  of  corrections  and  clarifications  to  durable  medical  equip- 
ment amendments  in  OBRA  90.  Among  these  provisions  are:  clari- 
fication of  the  update  for  DME  items  and  services;  revision  of  re- 
quirements related  to  special  carrier  scrutiny  of  potentially  over- 
used items  and  prior  approval  for  selected  items;  inclusion  of  a 
study  of  geographic  variations  in  the  cost  of  DME  items;  correction 
of  the  coverage  criteria  for  home  oxygen  therapy;  and  a  delay  in 
the  transition  to  regional  fees  for  orthotic  and  prosthetic  devices. 

Other  Part  B  Items  and  Services  (Sec.  214).  Certain  other  Part  B 
provisions  of  OBRA  90  would  be  revised  as  follows.  Information  re- 
quired on  Part  B  claims  forms  would  be  revised.  Clinical  social 
workers  would  be  required  to  meet  the  consultation  requirements 
for  psychologists.  Certain  duplicative  reports  on  outpatient  hospital 
payments  would  be  repealed.  Blended  payment  limits  on  hospital 
outpatient  radiology  and  other  diagnostic  services  would  be  based 
on  Medicare  fee  schedule  amounts.  Services  of  nurse  practitioners 
and  clinical  nurse  specialists  in  rural  areas  would  be  excluded  from 
the  definition  of  inpatient  hospital  services.  Procedures  for  the  en- 
rollment of  Medicare  beneficiaries  who  are  covered  by  an  employer 
health  plan  in  Part  B  would  be  clarified. 

Subtitle  C— Amendments  to  Medicare  Parts  A  and  B 

Provisions  Relating  to  Parts  A  and  B  (Sec.  221).  The  effective 
date  for  recommendations  by  the  Prospective  Payment  Assessment 
Commission  (ProPAC)  regarding  adjustments  for  dialysis  payments 
would  be  delayed  until  June  1,  1992.  The  area  wage  adjustment  ap- 
plied in  the  staff-assisted  home  dialysis  demonstration  project 
would  be  clarified.  A  number  of  modifications  in  the  application  of 
Medicare  secondary  payer  provisions  would  be  made.  The  require- 
ments for  revision  of  the  methodology  for  establishing  payment 
rates  for  Medicare  risk  contractors  would  be  modified  and  the  date 
for  implementing  the  revised  payment  methods  would  be  delayed 
until  January  1,  1993.  Peer  Review  Organizations  would  not  be  re- 
quired to  report  individual  claim  denials  to  state  medical  licensing 
boards.  The  prohibition  against  the  imposition  of  user  fees  in  con- 
nection with  enforcement  of  Medicare  Conditions  in  Participation 
would  be  clarified  to  exclude  user  fees  imposed  under  the  Clinical 
Laboratory  Improvement  Act  of  1988. 
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Subtitle  D — Amendments  to  Medigap  standards 

Medicare  Supplemental  Insurance  Policies  (Sec.  231).  This  section 
includes  a  number  of  clarifications  and  corrections  to  the  Medicare 
supplemental  insurance  standards  of  OBRA  90.  The  bill  would  re- 
quire further  modification  of  the  1991  NAIC  Model  Medigap  Regu- 
lations with  respect  to  certain  agent  sales  commissions.  Provisions 
respecting  the  prohibition  against  duplication  of  health  insurance 
policies,  including  long-term  care  policies  and  indemnity  products, 
would  be  clarified  to  permit  exceptions  for  policies  that  are  fully 
payable  to  the  policy  holder  and  include  a  prominent  disclosure  of 
the  extent  to  which  covered  benefits  duplicate  Medicare  benefits. 

This  section  would  also  clarify  the  application  of  the  loss  ratio 
standards  for  Medigap  products,  and  the  operation  of  the  open  en- 
rollment period  for  beneficiaries  when  they  reach  age  65. 

Legislative  history 

H.R,  1555  was  introduced  on  March  21,  1991  by  Representative 
Rostenkowski  and  referred  jointly  to  the  Committee  on  Ways  and 
Means  and  the  Committee  on  Energy  and  Commerce.  On  Novem- 
ber 25,  1991,  the  legislation  was  ordered  reported,  amended,  by  the 
Committee  on  Ways  and  Means.  The  Committee  on  Energy  and 
Commerce,  without  prejudice  to  its  jurisdiction,  agreed  not  request 
a  referral  of  the  reported  bill.  On  November  26,  1991,  the  legisla- 
tion passed  the  House  under  suspension  of  the  rules  by  voice  vote. 

NATIONAL  INSTITUTES  OF  HEALTH  REVITALIZATION  AMENDMENTS  OF 

1991 

(H.R.  2507,  H.R.  5495,  H.R.  1532,  S.  2899) 

To  revise  and  extend  the  programs  of  the  National  Institutes  of 
Health  and  for  other  purposes. 

Summary 

H.R.  2507  extends  the  various  authorities  for  the  National  Insti- 
tutes of  Health  (NIH)  for  an  additional  three  years,  FY  1992 
through  FY  1994.  For  each  such  authority,  the  authorized  level  of 
appropriations  represents  an  increase  for  FY  1992;  for  both  FY 
1993  and  FY  1994,  the  authorization  levels  is  set  at  "such  sums  as 
may  be  necessary." 

In  addition,  H.R.  2507  Makes  a  number  of  changes  and  improve- 
ments in  the  procedures  and  operations  of  NIH.  Such  provisions  in- 
clude a  repeal  of  the  1988  ban  on  NIH  funding  for  fetal  tissue 
transplantation  research;  requirements  for  the  inclusion  of  women 
in  NIH-supported  clinical  trials;  and  protections  against  scientific 
misconduct,  conflicts  of  interest,  and  the  destruction  of  health  fa- 
cilities using  animals  in  research. 

Finally,  H.R.  2507  establishes  several  new  requirements  and  re- 
search authorities  for  NIH,  Among  these  provisions  are  the  cre- 
ation of  an  Office  of  Research  on  women's  Health;  set-aside  au- 
thorities for  cancer  prevention  activities  conducted  by  the  National 
Cancer  Institute;  and  new  research  authorities  for  nutritional  dis- 
orders, osteoporosis,  infertility  and  contraception,  and  chronic  fa- 
tigue syndrome. 
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Legislative  history 

On  March  20,  1991,  Chairman  Waxman  introduced  H.R.  1532, 
legislation  to  revise  and  extend  various  programs  of  the  National 
Institutes  of  Health. 

The  Subcommittee  held  two  days  of  oversight  hearings  on  H.R. 
1532  on  April  15  and  16,  1991. 

On  May  7,  1991,  the  Subcommittee  reported  H,R.  1532  as  a  clean 
bill,  with  amendments,  by  a  recorded  vote  of  14  to  7.  On  June  3, 
1991,  Chairman  Waxman  introduced  H.R.  2507,  representing  the 
action  by  the  Subcommittee. 

On  June  4,  1991,  the  Committee  reported  H.R.  2507,  with  amend- 
ments, by  a  recorded  vote  of  27  to  16  (H.  Rept.  102-136  filed  June 
28,  1991).  On  June  25,  1991,  the  House  passed  H.R.  2507,  as  amend- 
ed by  a  recorded  vote  of  274  to  144. 

On  April  2,  1992,  the  Senate  passed  H.R.  2507  with  amendments 
by  a  recorded  vote  of  87-10.  The  House  disagreed  to  the  Senate 
amendments  and  requested  a  conference  on  April  6,  1992. 

The  conference  report  on  H.R.  2507  (H.  Rept.  102-525)  was  filed 
on  May  18,  1992  and  was  agreed  to  by  the  House  on  May  28,  1992 
by  a  recorded  vote  of  260-148.  The  Senate  agreed  to  the  conference 
report  on  June  4,  1992  by  a  recorded  vote  of  85-12. 

The  President  vetoed  the  legislation  on  June  23,  1992.  The  veto 
was  sustained  by  the  House  on  June  24,  1992  by  a  recorded  vote  of 
271-156. 

In  response  to  concerns  that  had  been  raised  in  the  President's 
veto  message,  Chairman  Waxman  introduced  H.R.  5495,  a  revised 
version  of  H.R.  2507,  on  June  25,  1992.  Identical  legislation  (S. 
2899)  was  introduced  by  Senator  Kennedy  on  the  same  day.  The 
Senate  considered  S.  2899  on  October  2  and  3,  1992.  The  bill  was 
returned  to  the  Senate  calendar  on  October  5,  1992,  the  House  took 
no  action  on  H.R.  5495. 

RADON  AWARENESS  AND  DISCLOSURE  ACT  OF  1991 

(H.R.  3258) 

To  improve  the  accuracy  of  radon  testing  products  and  services, 
to  increase  testing  for  radon  in  schools,  to  create  a  commission  to 
provide  increased  public  awareness  of  radon,  and  for  other  pur- 
poses. 

Summary 

Exposure  to  radon  in  indoor  air  is  the  second  leading  cause  of 
lung  cancer  in  the  United  States,  causing  approximately  14,000 
deaths  per  year. 

As  passed  by  the  House,  H.R.  3258  contains  several  programs  de- 
signed to  reduce  exposure  to  indoor  radon,  including  programs  to: 
(1)  establish  performance  standards  for  products  used  for,  and  oper- 
ators engaged  in,  radon  measurement;  (2)  promote  medical  commu- 
nity outreach;  and  (3)  establish  a  strategy  to  identify  and  reduce 
exceptionally  high  indoor  radon  levels.  The  bill  also  establishes  a 
Presidential  Commission  on  Radon  Awareness  and  reauthorizes  the 
radon  abatement  provisions  of  the  toxics  Substances  Control  Act 
for  two  years. 


60 


Legislative  history 

On  August  2,  1991,  Reps.  Markey  and  Rinaldo  introduced  H.R. 
3258,  the  Radon  Awareness  and  Disclosure  Act  of  1991.  On  August 
11,  1992,  the  Subcommittee  reported  H.R.  3258,  with  amendments, 
by  voice  vote.  On  September  17,  1992,  the  full  Committee  reported 
H.R.  3258,  with  amendments,  by  a  recorded  vote  of  23-1  (H.  Rept. 
102-922  filed  Sept.  28,  1992). 

On  September  29,  1992,  the  House  passed  H.R.  3258  under  sus- 
pension of  the  rules  by  voice  vote.  Subsequently,  S.  792,  a  similar 
Senate-passed  bill,  was  passed  in  lieu  after  being  amended  to  con- 
tain the  language  of  the  House  bill  as  passed. 

SAFETY  OF  PESTICIDES  IN  FOOD  ACT  OF  1991 

(H.R.  2342) 

To  amend  the  Federal  Food,  Drug,  and  Cosmetic  Act  to  revise 
the  authority  under  that  Act  to  regulate  pesticide  chemical  resi- 
dues in  food. 

Summary 

The  legislation  would  establish  a  new,  health-based  standard  for 
the  regulation  of  pesticides  used  on  food.  The  standard  would 
insure  that  pesticides  provide  no  more  than  a  "negligible  risk"  to 
the  public  and  eliminates  the  current  practice  of  calculating  the 
economic  benefits  of  pesticides  to  justify  their  continued  use.  In  ad- 
dition, the  legislation  would  streamline  the  EPA's  administrative 
procedures  to  reduce  the  long  delays  that  have  historically  charac- 
terized pesticide  regulation. 

The  bill  also  would  provide  EPA  clear  authority  to  require  pesti- 
cide manufacturers  to  provide  health  and  safety  data  on  their  prod- 
ucts. Finally,  the  bill  would  provide  the  FDA  the  technical  capacity 
to  monitor  for  pesticide  residues  in  the  food  supply. 

Legislative  history 

H.R.  2342  was  introduced  on  May  14,  1991  by  Chairman 
Waxman.  A  hearing  on  the  legislation  was  held  by  the  Subcommit- 
tee on  June  19,  1991.  A  companion  bill  (S.  1074)  was  introduced  in 
the  Senate  and  was  reported  by  the  Senate  Committee  on  Labor 
and  Human  Resources  on  November  14,  1991.  No  further  action 
was  taken. 

SEXUALLY  TRANSMITTED  DISEASES  AMENDMENTS  OF  1991 

(H.R.  2441) 

To  extend  the  program  of  grants  regarding  the  prevention  and 
control  of  sexually  transmitted  diseases. 

Summary 

H.R.  2441  would  reauthorize  through  1996  the  authority  of  the 
federal  programs  to  prevent  and  control  sexually  transmitted  dis- 
eases. These  programs  are  authorized  under  section  318  of  the 
Public  Health  Service  Act  and  are  administered  by  the  Centers  for 
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Disease  Control,  The  bill  would  authorize  $100  million  in  FY  1992 
and  such  sums  as  may  be  necessary  for  FY  1993  through  FY  1996. 

Legislative  history 

H.R.  2441  was  introduced  by  Chairman  Waxman  on  May  22, 
1991.  The  Subcommittee  held  one  day  of  legislative  hearings  on  the 
bill  and  on  other  preventive  health  programs  on  September  13, 
1991  (Serial  No.  102-48). 

On  October  2,  1991,  the  Subcommittee  ordered  the  bill  reported 
by  voice  vote.  On  October  8,  1991,  the  Committee  ordered  the  bill 
reported  by  voice  vote  (H.Rept.  102-269  filed  October  24,  1991). 

SILVIO  O.  CONTE  DISABILITIES  PREVENTION  ACT 

(H.R.  3401) 

To  establish  a  program  at  the  Centers  for  Disease  Control  for  the 
prevention  of  disabilities. 

Summary 

H.R.  3401  establishes  a  new  section  within  Part  B  of  the  Public 
Health  Service  Act  to  authorize  grants  for  the  prevention  of  dis- 
abilities and  for  the  prevention  of  secondary  conditions  resulting 
from  disabilities  (also  known  as  ' 'secondary  disabilities"). 

Legislative  history 

In  1990,  the  late  Congressman  Silvio  Conte  introduced  legislation 
(H.R.  4039)  to  create  an  ongoing  authority  for  programs  for  the  pre- 
vention of  disabilities.  The  Subcommittee  held  hearings  on  that  leg- 
islation in  1990  (Serial  No.  101-139).  That  legislation  passed  the 
House  in  1990,  but  consideration  by  the  Senate  was  not  completed 
by  the  close  of  the  101st  Congress. 

The  Subcommittee  held  one  day  of  oversight  hearings  on  disabil- 
ity prevention  activities  and  other  preventive  health  programs  in 
the  102nd  Congress  on  September  13,  1991  (Serial  No.  102-48). 
These  hearings  included  testimony  regarding  a  recent  report  by  the 
Institute  of  Medicine  of  the  National  Academy  of  Sciences,  entitled 
Disability  in  America:  Toward  a  National  Agenda  for  Prevention 
(National  Academy  Press  1991). 

On  September  24,  1991,  H.R.  3401  was  introduced  by  Chairman 
Waxman.  The  Subcommittee  reported  the  bill  by  voice  vote  on  Oc- 
tober 2,  1991.  On  October  8,  1991  the  Committee  reported  the  bill 
with  amendments  by  voice  vote  (H.Rept.  102-271  filed  October  24, 
1991).  On  October  28,  1991,  the  House  suspended  the  rules  and 
passed  the  bill. 

S.  509,  a  companion  bill  to  H.R.  3401,  was  ordered  reported  by 
the  Senate  Labor  and  Human  Resources  Committee.  No  further 
action  was  taken. 

DRUG  TESTING  QUALITY  ACT 

(H.R.  33) 

To  amend  the  Public  Health  Service  Act  to  establish  standards 
for  the  certification  of  laboratories  engaged  in  urine  drug  testing, 
and  for  other  purposes. 
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Summary 

H.R.  33  amends  the  Public  Health  Service  Act  to  establish  a  pro- 
gram for  certification  of  laboratories  for  the  performance  of  toxico- 
logical  urinalysis  for  drug  testing  programs.  Laboratories  perform- 
ing urine  drug  testing  would  generally  be  required  to  conform  to 
specified  mandatory  guidelines  that  currently  apply  to  Federal 
workplace  drug  testing  programs  established  by  the  Department  of 
Health  and  Human  Services. 

Legislative  history 

H.R.  33  was  introduced  on  January  3,  1991  by  Chairman  Dingell 
and  Representative  Bliley.  Hearings  were  held  on  similar  legisla- 
tion (H.R.  33)  during  the  101st  Congress.  No  hearings  were  held  on 
the  legislation  during  the  102nd  Congress.  On  July  29th,  1991  the 
Subcommittee  reported  H.R.  33,  with  an  amendment,  to  the  full 
Committee.  On  September  25th  the  full  Committee  reported  H.R. 
33,  with  an  amendment,  to  the  House.  (H.Rept.  102-302  filed  No- 
vember 12,  1991.)  Final  regulations  published  on  February  28,  1992 
under  the  Clinical  Laboratory  Improvement  Amendments  of  1988 
would  have  regulated  on-site  screening  laboratories,  an  important 
area  of  concern  under  H.R.  33.  Further  consideration  of  H.R.  33 
was  therefore  postponed  pending  a  review  of  the  impact  these  regu- 
lations would  have  on  the  drug  testing  field  once  they  became  ef- 
fective on  September  1,  1992.  On  August  28,  1992,  the  Secretary  of 
Health  and  Human  Services  postponed  the  effective  date  of  the  on- 
site  screening  regulations  pending  further  Departmental  review. 
No  further  action  was  taken  on  H.R.  33  in  order  to  give  the  Depart- 
ment the  opportunity  to  resolve  the  issues  raised  by  the  application 
of  CLIA  to  workplace  drug  screening. 

OVERSIGHT  OR  INVESTIGATIVE  ACTIVITIES 

Trade  Agreements  and  Health,  Safety,  and  Environmental  Laws  of 
the  United  States 

A  general  Agreement  on  Tariffs  and  Trade  (GATT)  dispute  reso- 
lution panel  concluded  on  August  16,  1991  that  provisions  of  U.S. 
law  that  restrict  the  import  of  tuna  from  nations  that  harvest  tuna 
in  a  manner  that  kills  dolphins  are  a  barrier  to  trade.  The  GATT 
Panel  ruled  that  no  nation  may  restrict  trade  to  protect  health  or 
the  environment  beyond  that  nation's  territorial  boundaries. 

This  ruling  raised  issues  regarding  a  variety  of  U.S.  laws  and 
international  agreements  for  the  protection  of  global  resources,  in- 
cluding provisions  for  protection  of  the  stratospheric  ozone  layer, 
provisions  to  protect  endangered  species,  provisions  to  discourage 
driftnet  fishing,  and  other  programs  to  protect  the  oceans. 

In  addition,  recent  draft  revisions  to  the  GATT  would  undermine 
U.S.  health,  safety  and  environmental  laws,  calling  for  an  interna- 
tional harmonization  of  health  and  environmental  protection  meas- 
ures. More  stringent  national  laws  might  be  challenged  under  this 
approach,  and  more  stringent  state  and  local  laws  preempted. 

On  September  27,  1991,  the  Subcommittee  held  a  hearing  on  the 
GATT  panel  ruling  concerning  restriction  of  tuna  imports,  and  the 
possible  impact  of  GATT  revisions  on  domestic  health,  safety,  and 
environmental  laws.   On  November  21,   1991,  Representatives 
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Waxman,  Gephardt,  Dingell,  Wyden,  Sikorski,  and  others  intro- 
duced H.  Con.  Res.  246. 

CDC  Guidelines  for  Prevention  of  Transmission  of  HIV  During  Ex- 
posure-Prone Invasive  Procedures 

On  September  19  and  26,  1991,  the  Subcommittee  held  two  days 
of  oversight  hearings  on  the  proposed  guidelines  of  the  Centers  for 
Disease  Control  (CDC)  to  prevent  transmission  of  HIV  in  the  health 
care  setting.  After  reports  of  HIV  transmission  in  dental  practice 
in  a  specific  office  in  Florida,  the  CDC  drafted  guidelines  to  encour- 
age health  care  providers  to  ascertain  their  own  HIV  status.  If 
they  are  themselves  infected,  the  guidelines  would  urge  that  they 
refrain  from  performing  medical  procedures  that  are  determined  to 
be  "exposure-prone."  (Under  the  guidelines,  procedures  are  "expo- 
sure-prone" if  they  involve  working  with  sharp  objects  in  areas  and 
situations  in  which  sight  is  difficult  or  impaired.) 

At  the  hearings,  the  Subcommittee  heard  from  the  Director  of 
the  Centers  for  Disease  Control,  the  Vice-Chairman  of  the  National 
Commission  on  AIDS,  and  the  former  Surgeon  General  of  the 
Public  Health  Service,  as  well  as  representatives  of  medical,  dental, 
nursing,  labor  groups.  In  addition,  the  Subcommittee  heard  testi- 
mony from  people  living  with  AIDS,  including  patients  of  the  Flori- 
da dentist  as  well  as  health  care  workers  who  have  become  infected 
occupationally.  The  Subcommittee  also  heard  testimony  from 
health  providers  and  a  local  government  official. 

Environmental  Equity 

On  February  25,  1992,  the  Subcommittee  held  an  oversight  hear- 
ing on  environmental  equity,  with  a  special  focus  on  the  impact  of 
lead  poisoning  on  low-income  and  minority  communities.  Witnesses 
from  the  EPA  and  civil  rights,  environmental,  church,  and  other 
organizations  testified  about  the  environmental  threats  faced  by 
minority  and  low-income  communities. 

Financing  the  State  Share  of  Medicaid 

The  States  and  the  Federal  Government  share  in  the  cost  of  serv- 
ices covered  under  the  Medicaid  program  according  to  a  matching 
formula  under  which  the  federal  contribution  averages  57  percent, 
but  ranges  from  a  low  of  50  percent  to  a  high  of  80  percent.  Of  the 
nonfederal  share,  the  state  must  pay  at  least  40  percent  from  its 
own  funds;  the  rest  can  come  from  county  or  other  local  funds.  In 
the  Omnibus  Budget  Reconciliation  Act  of  1990,  Public  Law  101- 
508,  Congress  specified  that  states  could  use  revenues  from  provid- 
er-specific taxes  in  order  to  pay  the  nonfederal  share  of  Medicaid, 
but  allowed  the  Health  Care  Financing  Administration  (HCFA)  to 
issue  regulations  prohibiting  the  use  of  revenues  from  voluntary 
contributions  made  by  providers  after  December  31,  1991.  In  the 
case  of  hospitals  and  nursing  facilities  paid  on  a  cost  basis,  Con- 
gress specified  that  federal  funds  could  not  be  used  to  reimburse 
for  those  costs  attributable  to  a  provider-specific  tax. 

On  September  12,  1991,  HCFA  issued  a  regulation  that  would 
have  changed  the  policies  regarding  state  use  of  revenues  from  vol- 
untary contributions,  provider-specific  taxes,  and  intergovernmen- 
tal transfers.  This  regulation  was  to  be  effective  January  1,  1992,  at 
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the  mid-point  of  most  state  fiscal  and  program  years.  The  effect  of 
the  regulation  would  have  been  to  deny  federal  Medicaid  matching 
funds  for  all  provider  donations,  virtually  all  provider-specific  tax 
revenues,  and  all  transfers  of  public  funds  from  units  of  govern- 
ment that  were  also  providers  of  care.  In  response  to  these  regula- 
tions, the  Subcommittee  held  three  oversight  hearings. 

The  first  occurred  on  September  30,  1991.  The  purpose  was  to  de- 
termine as  precisely  as  possible  what  the  impact  of  the  September 
16  regulation  would  be  on  each  of  the  states  that  currently  relied 
on  revenues  from  provider-specific  taxes.  The  Subcommittee  heard 
testimony  from  the  Honorable  Messrs.  Cooper,  Erdreich,  Harris, 
and  Hubbard,  U.S.  House  of  Representatives;  the  Governors  of 
Oklahoma  and  Kentucky;  and  state  and  local  officials  from  Ala- 
bama, California,  New  York,  and  Texas.  The  thrust  of  the  testimo- 
ny was  that  the  September  16  regulation  was  contrary  to  OBRA  '90 
and  would  disrupt  existing  state  financing  arrangements,  leading 
to  eligibility,  benefits,  and  reimbursement  cuts. 

The  second  oversight  hearing  was  held  on  October  16,  1991.  As 
with  the  first  hearing,  the  purpose  was  to  determine  as  precisely  as 
possible  the  implications  of  the  September  16  regulation.  The  Sub- 
committee heard  testimony  from  the  House  Majority  Leader,  as 
well  as  from  the  Honorable  Messrs.  Bevell,  Frost,  and  Hobson,  U.S. 
House  of  Representatives;  and  Dr.  Gail  Wilensky,  the  Administra- 
tor of  HCFA.  At  this  hearing,  Dr.  Wilensky  was  asked  a  series  of 
questions  with  respect  to  the  legal  status  of  provider  tax  arrange- 
ments in  each  state.  Dr.  Wilensky  was  unable  to  provide  a  defini- 
tive response  with  respect  to  any  of  the  states,  but  she  did  promise 
that  HCFA  would  issue  a  "clarification."  October  31,  1991,  HCFA 
canceled  and  withdrew  the  September  12  regulation  and  published 
a  new  interim  final  rule  on  this  subject. 

The  last  of  these  oversight  hearings  took  place  on  November  25, 

1991.  The  previous  week,  the  House  had  voted  overwhelmingly 
(348-71)  to  adopt  H.R.  3595  as  reported  by  the  Committee  on 
Energy  and  Commerce,  which  would  have  prohibited  the  Secretary 
from  implementing  the  October  31  regulation  until  September  30, 

1992.  The  day  after  the  House  action,  the  Administration  an- 
nounced that  the  National  Governors'  Association  (NGA)  had  en- 
dorsed its  legislative  proposal,  which  was  introduced  on  November 
23,  by  Representatives  Michel  and  Lent  (H.R.  3900).  At  the  hearing, 
Dr.  Wilensky  and  a  representative  from  the  NGA  testified  in  sup- 
port of  the  Administration  proposal.  Representatives  from  the  Na- 
tional Conference  of  State  Legislatures,  the  National  Association  of 
Counties,  and  the  State  of  Georgia  testified  against  the  Administra- 
tion plan,  as  did  representatives  of  "disproportionate  share"  hospi- 
tals, including  public  and  children's  hospitals. 

HCFA 's  Proposed  Rule  Implementing  the  Medicare  Fee  Schedule 

On  July  11,  1991,  the  Subcommittee  held  a  hearing  to  receive 
comments  on  the  Health  Care  Financing  Administration's  (HCFA) 
notice  of  proposed  rulemaking  to  implement  the  new  Medicare 
Physician  Fee  Schedule.  Witnesses  from  HCFA  testified  that 
annual  growth  in  Medicare  outlays  for  physicians'  services  is  esti- 
mated to  exceed  10  percent  for  the  next  5  years  under  the  fee 
schedule.  In  addition,  data  on  physician  participation  and  the  sub- 


65 


mission  of  claims  under  assignment  were  reported  to  be  at  an  all- 
time  high — over  85  percent  of  all  physician  claims  are  paid  under 
assignment.  There  was  also  testimony  on  the  rationale  for  making 
adjustments  to  the  fee  schedule  for  the  effects  of  the  transition  and 
for  the  expected  behavioral  response  to  changes  in  payment 
amounts. 

Other  witnesses  included  representatives  of  the  Physician  Pay- 
ment Review  Commission,  the  American  Medical  Association,  the 
American  Society  of  Internal  Medicine,  the  American  College  of 
Physicians,  the  American  Academy  of  Family  Physicians,  the 
American  College  of  Surgeons,  and  several  other  medical  specialty 
groups.  These  witnesses  identified  a  number  of  recommendations 
for  revisions  to  the  proposed  rule  and  presented  a  number  of  stud- 
ies and  analyses  supporting  their  recommendations.  Key  issues 
raised  included  adjustments  to  the  conversion  factor  for  behavioral 
responses  and  the  transition,  use  of  average  time  in  determining 
payments  for  anesthesia,  the  use  of  new  visit  codes,  payment  differ- 
entials for  non-physician  practitioners,  and  payments  for  the  inter- 
pretation of  electrocardiograms. 

Indoor  Environmental  Threats 

The  Subcommittee  held  two  oversight  hearings  on  indoor  envi- 
ronmental threats. 

On  April  10,  1991,  the  Subcommittee  held  a  hearing  on  indoor 
air  pollution.  Witnesses  from  EPA,  the  Department  of  Labor,  uni- 
versities, and  labor,  public  interest,  and  other  organizations  testi- 
fied about  the  health  risks  of  radon,  indoor  tobacco  smoke,  volatile 
organic  compounds,  and  other  indoor  air  contaminants. 

On  April  25,  1991,  the  Subcommittee  held  a  hearing  on  childhood 
lead  poisoning,  which  is  often  caused  by  exposure  to  lead-contami- 
nated paint,  dust,  or  drinking  water  within  homes.  Witnesses  from 
EPA,  HHS,  state  agencies,  universities,  and  public  interest  and 
other  organizations  testified  about  the  risks  and  causes  of  child- 
hood lead  poisoning. 

Interference  with  Implementation  of  the  Clean  Air  Act  by  the  White 
House  Council  on  Competitiveness 

The  Subcommittee  held  five  days  of  hearings  on  the  implementa- 
tion of  the  Clean  Air  Act  Amendments  of  1990,  and  interference  in 
the  implementation  efforts  by  the  White  House  Council  on  Com- 
petitiveness, chaired  by  Vice  President  J.  Danforth  Quayle.  The 
hearings  were  held  on  March  21,  May  1,  July  22,  November  14,  and 
December  10,  1991. 

The  March  21st  hearing  concerned  the  intervention  of  the  Coun- 
cil on  Competitiveness  to  eliminate  an  EPA  proposal  that  would 
have  required  municipal  incinerators  to  cease  burning  lead  batter- 
ies and  to  recycle  25  percent  of  their  recyclable  municipal  waste,  as 
an  alternative  to  burning  the  waste  and  producing  pollution.  Also 
addressed  at  that  hearing  were  efforts  by  the  Council  on  Competi- 
tiveness to  weaken  EPA  proposals  for  control  of  pollution  impair- 
ing visibility  in  the  Grand  Canyon. 

The  May  1st  hearing  concerned  alterations  made  in  EPA's  regu- 
latory proposal  for  Clean  Air  Act  permits  under  title  V  of  the  Act, 
at  the  urging  of  the  Council  on  Competitiveness.  One  such  revision 
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would  authorize  pollution  sources  to  automatically  increase  emis- 
sion limits  by  sending  a  letter  to  the  permitting  authority.  EPA's 
General  Counsel  concluded  subsequently  that  this  provision  would 
not  be  upheld  upon  judicial  challenge. 

The  July  22nd  hearing  concerned  an  EPA  proposal  to  relax 
Clean  Air  Act  requirements  applying  to  electric  utilities.  The  Sub- 
committee examined  in  detail  the  highly  unusual  process  through 
which  this  rule  was  developed,  which  did  not  include  the  usual 
steps  of  EPA  red-border  review  and  EPA  steering  committee 
review,  and  included  extensive  involvement  and  intervention  by 
the  Department  of  Energy  and  the  White  House  Council  of  Eco- 
nomic Advisors. 

The  November  14th  hearing  came  on  the  eve  of  the  first  anniver- 
sary of  the  Clean  Air  Act.  At  this  hearing  EPA  timeliness  in  imple- 
menting the  Act  was  examined,  including  the  Agency's  failure  to 
meet  any  of  the  sixteen  November  15,  1991,  regulatory  deadlines. 
The  role  of  the  Council  on  Competitiveness  in  holding  up  EPA  rule- 
makings was  also  examined. 

The  December  10th  hearing  examined  the  legal  and  ethical 
issues  surrounding  the  Council  on  Competitiveness'  intervention  in 
the  Clean  Air  Act  rulemaking  process. 

Measles  Epidemic 

On  March  11,  1991,  the  Subcommittee  held  an  oversight  hearing 
on  the  ongoing  epidemic  of  measles  among  infants  and  children  in 
the  U.S.  Witnesses  included  the  Director  of  the  Centers  for  Disease 
Control;  the  Director  of  the  National  Vaccine  Program  Office;  and 
the  Vice  President  for  Marketing  of  Merck,  Sharp  and  Dohme,  the 
manufacturer  of  the  measles  vaccine.  Also  appearing  was  the 
chairman  of  the  Subcommittee  on  Measles  of  the  National  Vaccine 
Advisory  Committee,  who  presented  that  group's  White  Paper  on 
Measles,  containing  a  detailed  description  of  the  problem  and  a 
number  of  proposals  for  addressing  the  epidemic. 

Medicaid  Managed  Care 

On  June  29,  1992,  and  August  7,  1992,  the  Subcommittee  held 
two  oversight  hearings  on  issues  raised  by  the  Administration's 
proposal  to  allow  states  to  require  Medicaid  beneficiaries  living  in 
designated  areas  to  enroll  in  prepaid  plans  that  serve  only  Medic- 
aid-eligible  individuals  and  that  do  not  meet  the  standards  applica- 
ble to  federally-qualified  HMOs  under  title  XIII  of  the  Public 
Health  Service  Act  or  to  plans  participating  in  Medicare.  Under 
current  law,  federal  Medicaid  matching  funds  are  generally  avail- 
able to  pay  for  services  on  a  risk  basis  only  if  no  more  than  75  per- 
cent of  the  enrollment  of  a  contracting  plan  consists  of  Medicaid 
beneficiaries.  In  addition,  beneficiaries  may  generally  not  be  re- 
quired to  enroll  in  prepaid  plans  that  do  meet  the  75  percent  stand- 
ard, although  this  "freedom  of  choice"  protection  is  subject  to 
waiver  under  certain  circumstances. 

The  first  of  these  hearings  focused  on  financial  integrity  issues, 
especially  those  relating  to  plan  solvency.  Specifically,  under  the 
Administration's  proposal,  how  can  the  Federal  Government  assure 
that  the  decisions  made  by  the  states  to  award  geographic  fran- 
chises to  prepaid  plans  do  not  put  federal  Medicaid  dollars  at  risk? 
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How  can  conflicts  of  interest  between  state  officials  with  contract- 
ing responsibility  and  the  plans  be  avoided?  What  happens  if  a 
plan  that  obtains  a  contract  is  mismanaged  and  becomes  insolvent? 
What  happens  if  a  contracting  plan  is  looted  by  its  management  or 
by  an  acquiring  corporation  and  becomes  insolvent?  What  happens 
if  a  plan's  reinsurer  becomes  insolvent  and  forces  the  plan  into  in- 
solvency? Testimony  on  these  issues  was  presented  by  a  former  pro- 
fessional staff  member  of  the  Oversight  and  Investigations  Subcom- 
mittee who  heads  Managed  Care  Options,  Inc.;  representatives 
from  the  General  Accounting  Office;  and  a  former  administrator  of 
a  community  health  center  in  Milwaukee  and  the  current  presi- 
dent of  the  Children's  Hospital  of  Philadelphia,  both  of  which  were 
forced  to  subcontract  with  Medicaid  prepaid  plans  and  were  subse- 
quently damaged  by  the  insolvencies  of  those  plans. 

The  subject  of  the  August  7,  1992,  hearing  was  Medicaid  man- 
aged care  and  providers  that  serve  the  poor.  The  hearing  focused 
on  the  implications  of  the  Administration's  proposal  to  allow  the 
states  to  award  geographic  franchises  to  all-Medicaid  prepaid  plans 
for  the  federally  qualified  health  centers  (FQHC's)  and  the  dispro- 
portionate share  (DHS)  hospitals  that  currently  serve  the  poor. 
Specifically,  is  the  Administration's  proposal  in  effect  a  means  of 
repealing  the  reimbursement  protections  in  current  law  for 
FQHC's  and  DSH  hospitals?  Will  the  Administration's  Medicaid 
managed  care  proposal  eliminate  financial  and  cultural  barriers  to 
care,  or  will  it  create  new  barriers  by  undermining  the  provider 
"safety  net"  of  FQHCs  and  DSH  hospitals  in  low-income  communi- 
ties? Testimony  was  heard  from  the  directors  of  4  FQHCs:  a 
women's  clinic  in  Los  Angeles;  a  network  of  primary  care  clinics  in 
Miami,  Florida;  a  health  care  for  homeless  children  program  in 
New  York  City;  and  a  tribally-controlled  Indian  health  clinic  in 
Bishop,  California.  Testimony  was  also  heard  from  the  heads  of  3 
disproportionate  share  hospitals:  the  Children's  Hospital  and 
Health  Center  of  San  Diego;  a  nonprofit  hospital  in  Milwaukee; 
and  a  health  plan  associated  with  a  county  hospital  in  Contra 
Costa  County,  California. 

On  May  9,  1991,  the  Chairman  of  the  Subcommittee  on  Health 
and  the  Environment  requested  that  the  Inspector  General  of  the 
Department  of  HHS  investigate  and  report  back  on  financial  integ- 
rity issues  relating  to  the  operation  of  the  HealthPASS  program,  a 
geographic  franchise  for  the  delivery  of  services  to  about  80,000 
Medicaid  beneficiaries  living  in  West  and  South  Philadelphia,  to  a 
for-profit  firm,  Healthcare  Management  Alternatives  (HMA).  The 
Chairman's  inquiry  was  based  on  an  audit  of  HMA  which,  as  re- 
ported by  the  Philadelphia  Inquirer,  found  that  (1)  the  two  stock- 
holders in  HMA  earned  $1  million  in  after-tax  profits,  a  return  on 
equity  of  762  percent  on  an  annualized  basis;  (2)  HMA  leased  equip- 
ment, furniture,  and  fixtures  from  a  related  party  at  a  price  $1 
million  over  their  actual  value;  and  (3)  HMA  paid  an  annual  pre- 
mium of  $3.6  million  to  reinsure  itself,  along  with  a  commission  of 
$500,000. 

On  November  5,  1991,  the  Inspector  General  issued  an  interim 
management  advisory  report  to  the  Health  Care  Financing  Admin- 
istration (HCFA)  Regional  Administrator  in  Philadelphia,  who  has 
oversight  responsibility  for  the  contract  between  the  State  of  Penn- 
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sylvania  akd  HMA  to  operate  HealthPASS.  The  IG's  report  found 
that  "HMA,  its  owners/directors,  and  their  affiliated  companies  re- 
ceived more  than  a  generous  return  on  their  investments  during 
the  first  28  months  of  the  HealthPASS  contract.  Taking  into  ac- 
count recorded  net  profits  and  the  'expenses'  related  to  the 
owners/directors  and  affiliated  companies,  a  return  of  over  $16.6 
million  was  realized  during  that  period.  In  our  opinion,  the  Health- 
PASS contract  is  in  imminent  danger  of  becoming  a  'cash  cow' 
unless  the  Pennsylvania  Department  of  Public  Welfare  curbs  what 
we  consider  to  be  unreasonable  returns  generated  by  the  contract 
for  HMA,  its  owner/ directors,  and  their  affiliated  companies/' 

In  a  letter  to  the  Chairman  of  the  Subcommittee  dated  June  4, 
1992,  the  IG  stated  that,  "based  on  the  results  of  our  audit,  we  con- 
tinue to  be  concerned  with  the  substantial  profits  amassed  by  HMA 
under  the  HealthPASS  contract  during  the  33-month  period  of  our 
review  (April  6,  1989  to  December  31,  1991)  .  .  .  .we  estimate  that 
actual  earnings  to  HMA  under  the  HealthPASS  contract  was  about 
$36  million  for  the  33-month  period."  IG  stated  that  Medicaid  sav- 
ings could  be  achieved  in  the  HealthPASS  contract  by  (1)  limiting 
HMA  profit  to  an  agreed-to  percentage  of  earnings  to  revenue;  (2) 
eliminating  HMA  contracts  with  related  parties  that  result  in  ex- 
cessive costs  to  the  HealthPASS  program;  (3)  conducting  an  actuar- 
ial study  to  determine  the  need  for  and  the  optimum  level  and  type 
of  reinsurance  arrangement  best  suited  for  the  HealthPASS  pro- 
gram (no  claims  against  the  reinsurance  policy  were  made  during 
the  33-month  review  period);  and  (4)  limiting  reimbursement  for 
administrative  expenses  to  those  incurred  by  HMA  in  accordance 
with  cost  reimbursement  principles  contained  in  the  Federal  Acqui- 
sition Regulation.  The  IG  intends  to  issue  a  final  audit  report  to 
the  State  as  well  as  a  report  to  the  HCFA  Administrator;  as  of  No- 
vember 23,  1992,  neither  of  these  reports  had  been  issued. 

On  May  8,  1991,  the  Chairman  of  the  Subcommittee  requested 
that  the  General  Accounting  Office  assess  the  extent  to  which 
HealthPASS  enrollees  have  received,  and  continue  to  receive, 
needed  primary  and  preventive  care,  and  second,  whether  the  qual- 
ity of  care  to  be  provided  to  enrollees  has  been,  and  continues  to 
be,  adequate.  The  GAO  was  specifically  asked  to  review:  (1)  the 
extent  to  which  HealthPASS  enrollees  are  receiving  the  prenatal 
care  and  other  pregnancy-related  services  to  which  they  are  enti- 
tled in  a  timely  and  appropriate  manner;  (2)  the  extent  to  which 
HealthPASS  has  facilitated  the  enrollment  of  eligible  women  and 
young  children  in  the  Women,  Infants,  and  Children  Supplemental 
Feeding  Program  (WIC);  and  (3)  the  extent  to  which  HealthPASS  is 
actually  providing  Medicaid's  core  preventive  benefit,  Early  and 
Periodic  Screening  Diagnosis,  and  Treatment  (EPSDT)  services  for 
children  under  21.  The  GAO  was  also  asked  to  review  whether  the 
incentive  arrangements  used  by  HealthPASS,  particularly  with  re- 
spect to  its  primary  care  providers;  have  the  potential  for  compro- 
mising the  clinical  judgment  of  individual  physicians  or  impairing 
access  to  medically  needed  specialist  and  hospital  services.  As  of 
November  23,  1992,  the  GAO  had  not  issued  a  report  on  this  sub- 
ject. 
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Oregon  Medicaid  Proposal:  Balancing  Rationing  of  Health  Care 
with  Expanded  Access 

On  August  16,  1991,  the  State  of  Oregon  submitted  a  formal  ap- 
plication to  the  Secretary  of  Health  and  Human  Services  for  waiv- 
ers of  federal  Medicaid  law  necessary  to  enable  the  State  to  ration, 
based  on  available  funds,  medically  necessary  health  care  services 
to  current  Medicaid  beneficiaries,  starting  with  mothers  and  chil- 
dren. In  its  application,  the  State  also  seeks  new  federal  funds 
(which  it  estimates  at  $143  million  over  the  5  year  term  of  the  pro- 
posed waiver)  to  provide  coverage,  on  the  same  rationed  basis,  to 
all  individuals  living  in  Oregon  with  incomes  below  the  federal 
poverty  line  who  are  not  currently  eligible  for  Medicaid  (a  popula- 
tion it  estimates  will  number  about  120,000  by  full  implementa- 
tion). To  the  extent  possible,  services  covered  under  the  experiment 
would  be  delivered  through  prepaid  health  plans. 

On  May  24,  1990,  Chairman  Dingell  and  Chairman  Waxman  re- 
quested that  the  Office  of  Technology  Assessment  evaluate  the  im- 
plications for  low-income  women  and  children  of  Oregon's  ' 'prioriti- 
zation" list  of  medical  conditions  and  associated  treatments.  In  ad- 
dition, on  August  27,  1990,  Chairman  Waxman  requested  that  the 
General  Accounting  Office  review  those  elements  of  the  Oregon  ex- 
periment relating  to  the  use  of  prepaid  health  plans  and  assess 
whether  there  are  sufficient  safeguards  to  protect  against  underser- 
vicing  and  against  the  diversion  of  federal  health  care  dollars. 

On  September  16,  1991,  the  Subcommittee  held  a  hearing  on  the 
Oregon  proposal.  Representatives  from  the  OTA  and  the  GAO  pre- 
sented preliminary  results  of  their  studies.  In  addition,  testimony 
was  heard  from  the  Honorable  Albert  Gore,  U.S.  Senate;  the  Hon- 
orable Messrs.  AuCoin,  DeFazio,  and  Smith,  U.S.  House  of  Repre- 
sentatives; the  Honorable  Barbara  Roberts,  Governor  of  Oregon; 
Oregonians  supportive  of  the  experiment;  Oregonians  opposed  to 
the  experiments;  and  experts  in  health  policy  and  ethics. 

In  May,  1992,  the  OTA  issued  its  Evaluation  of  the  Oregon  Med- 
icaid Proposal  (OTA-H-531).  The  OTA  did  not  take  a  position  as  to 
whether  or  not  the  proposed  experiment  should  be  approved.  It 
concluded  that  certain  aspects  of  the  proposal  "hold  promise  as  a 
potential  demonstration  of  ways  that  health  care  costs  might  be 
constrained  or  health  care  access  improved."  It  noted  that  expand- 
ing coverage  to  all  poor  persons  is  "clearly  a  benefit  of  the  propos- 
al," but  cautioned  that  "the  possibility  that  some  pregnant  women 
and  young  children  [who  are  eligible  for  Medicaid  under  current 
law]  might  be  ineligible  for  benefits  under  the  new  rules  is  a  signif- 
icant drawback  of  the  demonstration  as  proposed,  since  it  would 
almost  certainly  harm  those  affected."  OTA  also  expressed  "serious 
reservations  about  the  overall  demonstration  project  as  proposed," 
stating  that  "the  lack  of  a  guaranteed  minimum  set  of  benefits 
below  which  coverage  would  not  be  allowed  to  fall  is  the  most  dis- 
turbing aspect  of  Oregon's  proposal." 

In  June,  1992,  the  GAO  issued  Medicaid:  Oregon 's  Managed  Care 
Program  and  Implications  for  Expansions  (GAO/HRD-92-89).  The 
GAO  did  not  take  a  position  on  whether  the  Secretary  of  HHS 
should  approve  or  disapprove  Oregon's  proposed  experiment.  The 
GAO  did  recommend  that,  if  the  Secretary  approves  the  experi- 
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ment,  certain  requirements  be  met.  Specifically,  GAO  recommend- 
ed that  the  Secretary,  through  the  Health  Care  Financing  Adminis- 
tration: (1)  require  Oregon  to  demonstrate  that  adequate  health 
plan  and  physician  capacity  can  be  put  in  place  to  serve  the  expect- 
ed client  population  before  the  experiment  is  implemented;  (2) 
direct  Oregon  to  improve  the  delivery  and  documentation  of  well- 
child  screening  services,  which  were  identified  as  a  weakness  by 
GAO  consulting  physicians;  (3)  direct  Oregon  to  improve  its  moni- 
toring of  contractor  financial  solvency  and  to  require  risk  basis 
subcontractors  of  fully  capitated  health  plans  to  meet  standards  for 
financial  solvency;  and  (4)  require  Oregon  to  apply  current  law  dis- 
closure standards  with  respect  to  ownership  and  control  to  all  con- 
tracting plans. 

In  a  letter  dated  August  3,  1992,  the  Secretary  of  Health  and 
Human  Services  told  the  Governor  of  Oregon  that  he  was  '  'unable 
to  give  your  application  final  approval  until  a  number  of  legal 
issues,  which  relate  primarily  to  the  Americans  with  Disabilities 
Act,  are  resolved."  An  "Analysis"  accompanying  the  Secretary's 
letter  states:  "The  record  regarding  the  manner  in  which  the  list  of 
condition/treatment  pairs  was  compiled  contains  considerable  evi- 
dence that  it  was  based  in  substantial  part  on  the  premise  that  the 
value  of  the  life  of  a  person  with  a  disability  is  less  than  the  value 
of  the  life  of  a  person  without  a  disability.  This  is  a  premise  which 
is  inconsistent  with  the  ADA  (Americans  with  Disabilities  Act).  Ac- 
cordingly, the  requested  waiver  cannot  be  approved  until  Oregon 
provides  evidence  that  allows  us  to  conclude  that  the  program  has 
been  revised  so  that  factors  impermissible  under  the  ADA  had  no 
effect  on  the  list,  thus  bringing  the  program  into  conformity  with 
the  Act." 

In  early  November,  1992,  the  State  submitted  to  the  Secretary  a 
revised  "prioritized"  health  services  list  intended  to  address  the 
Secretary's  concerns.  As  of  November  23,  1992,  the  State's  applica- 
tion for  waivers,  as  so  revised,  was  pending  before  the  Secretary. 

Medicaid  Source  Book 

In  1988,  the  Subcommittee  on  Health  and  Environment  pub- 
lished the  Medicaid  Source  Book:  Background  Data  and  Analysis 
(November,  1988,  Comm.  Print  100-AA).  This  501  page  report,  pre- 
pared by  the  Congressional  Research  Service  (two  addenda  were 
prepared  by  the  Subcommittee  majority  staff),  was  a  comprehen- 
sive analysis  of  the  Medicaid  program  based  on  the  most  current 
expenditure  data  available  to  the  time  (FY  1986).  Since  the  publica- 
tion of  the  Source  Book,  major  changes  have  occurred  in  the  Medic- 
aid program.  In  1991,  Chairman  Waxman  requested  an  update  and 
expansion  of  the  Source  Book  with  extensive  descriptions  of  trends 
in  the  program,  eligibility,  services,  reimbursement,  alternative  de- 
livery options  (including  managed  care),  administration,  financing, 
recent  legislative  history,  and  payment  and  beneficiary  data,  as 
well  as  discussions  of  the  program's  relationship  to  the  poor,  to 
children,  to  the  elderly,  to  the  developmentally  disabled,  to  the 
mentally  ill,  to  individuals  with  HIV  disease,  and  to  individuals  in- 
volved in  substance  abuse.  Publication  of  the  new  edition  is  antici- 
pated in  mid-December,  1992. 
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Medicare  Fee  Schedule  Implementation 

The  Subcommittee  held  a  hearing  on  July  11,  1991  to  review  the 
Notice  of  Proposed  Rulemaking  issued  by  HCFA  implementing  the 
physician  payment  reform  provisions  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1989.  The  Subcommittee  was  interested  in  the  ap- 
propriations of  certain  proposed  reductions  in  total  Medicare  physi- 
cian payments,  and  the  consistency  of  these  reductions  with  the 
budget-neutrality  requirements  of  OBRA  89.  Testimony  was  re- 
ceived from  HCFA,  the  Physician  Payment  Review  Commission, 
and  a  number  of  organizations  representing  physicians. 

Medicare  HMO  Risk-Contractor  Program 

On  November  15,  1991,  the  Subcommittee  held  a  hearing  on 
issues  related  to  the  administration  of  the  Medicare  HMO  risk-con- 
tractor program.  Witnesses  included  a  Member  of  Congress,  the 
General  Accounting  Office,  the  Health  Care  Financing  Administra- 
tion, and  representatives  of  Medicare  advocacy  groups  and  the 
HMO  industry.  Testimony  was  received  concerning  an  investiga- 
tion conducted  by  the  General  Accounting  Office  of  the  perform- 
ance of  a  Medicare  risk-contractor  in  Florida  and  on  the  compli- 
ance activities  of  HCFA.  Of  particular  interest  was  the  fact  that 
after  four  years  regulations  implementing  intermediate  sanctions 
for  non-performing  HMOs  had  not  been  published. 

Other  witnesses  documented  continuing  evidence  of  non-compli- 
ance or  uneven  compliance  of  Medicare  risk-contractors  with  statu- 
tory and  regulatory  requirements.  Witnesses  from  HCFA  an- 
nounced a  series  of  organizational  changes  intended  to  strengthen 
enforcement  and  oversight  efforts,  and  a  commitment  to  finalize 
pending  regulations  by  early  1992. 

Minnesota's  HealthRight  Health  Care  Access  Legislation 

On  April  3,  1992,  the  Subcommittee  held  a  field  hearing  in  St. 
Paul,  Minnesota  to  receive  testimony  on  the  development  and  pas- 
sage of  a  comprehensive  health  reform  plan.  Witnesses  at  the  hear- 
ing included  a  State  senator  and  representative,  and  representa- 
tives of  the  public  and  provider  community.  Testimony  identified  a 
series  of  objectives  for  the  reform  plan  including  access  to  health 
benefit  protection  for  all  State  residents,  limits  on  annual  increases 
in  health  spending,  and  restructuring  the  delivery  system  to 
achieve  greater  access  and  efficiency.  The  plan  establishes  a  new 
public  plan  to  provide  coverage  first  for  children  expanding  later 
for  all  residents  who  do  not  have  employment-based  coverage.  Em- 
ployers would  be  guaranteed  access  to  private  plans  through  a 
series  of  insurance  market  reforms.  Financing  would  be  provided 
by  a  tax  on  hospitals  and  physicians. 

Ten  Years  of  AIDS:  The  Past  and  Present  of  the  Epidemic 

On  June  6,  1991,  the  Subcommittee  held  a  day  of  oversight  hear- 
ings on  the  AIDS  epidemic.  The  first  cases  of  what  was  to  come  to 
be  known  as  Acquired  Immune  Deficiency  Syndrome  (AIDS)  were 
identified  in  1981.  Since  that  time,  the  epidemic  has  claimed  the 
lives  of  more  than  100,000  Americans  and  more  than  one  million 
Americans  have  become  infected  with  the  Human  Immunodefi- 
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ciency  Virus  (HIV),  which  is  believed  to  cause  AIDS.  Witnesses  at 
the  hearing  testified  about  biomedical  and  behavioral  research  that 
has  been  done  as  well  as  about  research  opportunities;  about  the 
information  and  education  efforts  and  about  prevention  initiatives 
that  have  not  been  undertaken;  and  about  needs  for  general  and 
specific  treatment  programs  and  treatment  finance.  Witnesses  in- 
cluded a  Member  of  Congress,  a  representative  of  the  National 
Academy  of  Sciences,  and  representatives  of  advocacy,  professional, 
and  research  groups. 

20th  Anniversary  of  the  National  Cancer  Act 

On  September  24,  1991  the  Subcommittee  conducted  an  oversight 
hearing  to  review  the  accomplishments  of  the  National  Cancer  In- 
stitute in  the  20  years  since  passage  of  the  National  Cancer  Act. 
Witnesses  included  the  Director  of  the  National  Cancer  Institute 
and  representatives  of  the  American  Cancer  Society. 

STATUS  OF  LEGISLATION  REPORTED  BY  SUBCOMMITTEE  ON  HEALTH  AND 

THE  ENVIRONMENT 

Awaiting  Full  Committee  Consideration:  H.J.  Res.  128. 
Ordered  Reported:  None. 

Awaiting  Consideration  on  House  Floor:  H.R.  5748,  H.R.  3642, 
H.R.  2441. 

Passed  House/Pending  in  Senate:  H.R.  4252,  H.R.  1555,  H.R. 
3401. 

Passed  House  and  Senate:  H.R.  3837,  H.R.  3258. 

Conference  Held/Conference  Report  Filed:  None. 

Public  Laws:  H.R.  2722/S.  1532  (P.L.  102-236);  S.  1306/H.R.  3698 
(P.L.  102-321);  H.R.  3082/S.  1577  (P.L.  102-507);  H.R.  4572  (P.L. 
102-276);  H.R.  4178/S.  2873  (P.L.  102-409);  H.R.  6183  (P.L.  102-501); 
H.R.  4773  (P.L.  102-493);  H.R.  2454  (P.L.  102-282);  H.R.  5673  (P.L. 
102-410);  H.R.  3402  (P.L.  102-168);  H.R.  3508  (P.L.  102-408);  H.R. 
3724/S.  2481  (P.L.  102-573);  H.R.  5730  (P.L.  102-550);  H.R.  6182 
(P.L.  102-539);  H.R.  3595  (P.L.  102-234);  H.R.  3402  (P.L.  102-168); 
H.R.  3635  (P.L.  102-531);  H.R.  6181  (P.L.  102-571);  S.  1475  (P.L.  102- 
173);  S.  1891  (P.L.  102-239). 

Vetoes:  H.R.  3090/S.  323;  H.R.  2507. 

HEARINGS  HELD 

Commissioned  Corps. — Hearing  on  legislation  to  assign  the  Com- 
missioned Corps  of  the  U.S.  Public  Health  Service  to  States  Affect- 
ed By  Military  Call-up  of  Reserve  Doctors  and  Nurses.  Hearing 
held  February  19,  1991.  Printed,  Serial  No.  102-8.  H.J.  Res.  128 
(Mr.  Waxman). 

Global  Warming. — Oversight  hearing  on  Global  Climate  Change 
and  Greenhouse  Emissions.  Hearings  held  on  February  21  and 
August  1,  1991.  Printed,  Serial  No.  102-54. 

Measles  Epidemic. — Hearing  on  the  recent  increase  in  measles 
cases  and  efforts  to  improve  childhood  immunization  programs. 
Hearing  held  on  March  11,  1991.  Printed,  Serial  No.  102-10. 

FDA  Oversight. — Oversight  hearing  held  on  the  Food  and  Drug 
Administration.  Hearings  held  March  13  and  June  12,  1991.  Print- 
ed, Serial  No.  102-25. 
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Family  Planning. — Hearing  on  reauthorization  of  the  federal 
family  planning  program  (Title  X)  and  the  Administration's  pro- 
posed regulations  on  abortion  counseling.  Hearing  held  on  March 
19,  1991.  Printed,  Serial  No.  102-30.  H.R.  3090  (Mr.  Waxman). 

Clean  Air  Act  Implementation. — Oversight  hearing  on  the  imple- 
mentation of  the  Clean  Air  Act  Amendments  of  1990  and  interfer- 
ence by  the  White  House  Council  on  Competitiveness.  Hearing  held 
March  21,  1991.  Printed,  Serial  No.  102-55. 

Indoor  Air. — Oversight  hearing  on  the  sources  and  health  effects 
of  indoor  air  pollution.  Hearing  held  April  10,  1991.  Printed,  Serial 
No.  102-21. 

National  Institutes  of  Health. — Hearings  held  on  the  reauthor- 
ization of  programs  under  the  National  Institutes  of  Health,  includ- 
ing legislation  to  overturn  restrictions  on  federal  financing  of  fetal 
tissue  transplantation  research.  Hearings  held  April  15  and  16, 
1991.  Printed,  Serial  No.  102-24.  H.R.  1532  (Mr.  Waxman),  H.R. 
1161  (Mrs.  Schroeder),  H.R.  1819  (Mr.  Weiss). 

Lead  Contamination. — Oversight  hearing  held  on  the  risk  of  lead 
poisoning  through  lead-based  paint  and  lead  contaminated  drink- 
ing water.  Hearing  held  April  25,  1991.  Printed,  Serial  No.  102-28. 

Clean  Air  Act  Implementation. — Oversight  hearing  on  the  imple- 
mentation of  the  Clean  Air  Act  Amendments  of  1990  with  a  par- 
ticular focus  on  the  Clean  Air  permits  requirements  in  title  V  of 
the  law.  Hearing  held  May  1,  1991.  Printed,  Serial  No.  102-55. 

Safe  Drinking  Water. — Oversight  hearing  on  the  reauthorization 
of  the  Safe  Drinking  Water  Act.  Hearing  held  May  10,  1991.  Print- 
ed, Serial  No.  102-22. 

Mental  Health. — Hearing  on  legislation  to  reauthorize  communi- 
ty mental  health  service  programs.  Hearing  held  May  16,  1991. 
Printed,  Serial  No.  102-27.  H.R.  2311  (Mr.  Waxman). 

Health  Manpower  and  Nurse  Education. — Hearing  on  the  reau- 
thorization of  titles  VII  and  VIII  of  the  Public  Health  Service  Act. 
Hearing  held  May  30,  1991.  Printed,  Serial  No.  102-18.  H.R.  2405 
(Mr.  Slattery). 

AIDS. — Oversight  hearing  on  the  first  ten  years  of  the  AIDS  epi- 
demic. Hearing  held  on  June  6,  1991.  Printed,  Serial  No.  102-68. 

Pesticides. — Hearing  on  legislation  to  reduce  pesticide  residues 
on  food.  Hearing  held  June  19,  1991.  Printed,  Serial  No.  102-35. 
H.R.  2342  (Mr.  Waxman). 

ADAMHA. — Hearing  on  legislation  to  reauthorize  substance 
abuse  programs  under  the  Alcohol,  Drug  Abuse  and  Mental  Health 
Administration.  Hearing  held  June  20,  1991.  Printed,  Serial  No. 
102-44.  H.R.  3698  (Mr.  Waxman). 

Generic  Drugs. — Hearing  on  legislation  to  impose  debarments 
and  other  penalties  for  illegal  activities  involving  the  approval  of 
abbreviated  drug  applications  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  Hearing  held  June  26,  1991.  Printed,  Serial  No.  102- 
45.  H.R.  2454  (Mr.  Dingell). 

Health  Insurance. — Hearings  on  health  care  reform.  Hearings 
held  on  July  10,  29,  and  October  31,  1991.  Printed,  Serial  No.  102- 
85. 

Medicare  Physician  Fee  Schedule.— Oversight  hearing  on  pro- 
posed rulemaking  by  the  Health  Care  Financing  Administration  to 
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implement  the  new  Medicare  Physician  Fee  Schedule.  Hearing 
held  on  July  11,  1991.  Printed,  Serial  No.  102-46. 

FDA  Enforcement. — Hearing  on  legislation  amend  the  Federal 
Food,  Drug,  and  Cosmetic  Act  to  enhance  the  enforcement  author- 
ity of  the  Food  and  Drug  Administration.  Hearing  held  July  17, 
1991.  Printed,  Serial  No.  102-47.  H.R.  2597  (Mr.  Waxman). 

Clean  Air  Act  Implementation. — Oversight  hearing  on  the  imple- 
mentation of  the  Clean  Air  Act  Amendments  of  1990  with  particu- 
lar emphasis  on  EPA's  "WEPCO"  proposal  to  relax  application  of 
the  Clean  Air  Act  to  electric  utilities.  Hearing  held  on  July  22, 
1991.  Printed,  Serial  No.  102-55. 

Lead. — Hearing  held  on  legislation  to  reduce  lead  exposure  in 
residences,  schools  for  young  children,  and  day  care  centers,  includ- 
ing exposure  to  lead  in  drinking  water.  Hearing  held  on  July  26, 
1991.  Printed,  Serial  No.  102-28.  H.R.  2840  (Mr.  Waxman). 

Oregon  Medicaid  Program. — Hearing  on  Oregon's  Medicaid  ra- 
tioning experiment.  Hearing  held  on  September  16,  1991.  Printed, 
Serial  No.  102-49. 

Centers  for  Disease  Control  Guidelines  for  Prevention  of  Trans- 
mission of  HIV  during  Exposure-Prone  Invasive  Procedures. — 
Hearing  held  on  September  19  and  26,  1991.  Printed,  Serial  No. 
102-74. 

National  Cancer  Act. — Oversight  hearing  held  commemorating 
the  Twentieth  anniversary  of  the  implementation  of  the  National 
Cancer  Act.  Hearing  held  on  September  24,  1991.  Printed,  Serial 
No.  102-50. 

GATT. — Hearing  on  the  impact  of  the  ruling  concerning  the  Gen- 
eral Agreement  on  Tariffs  and  Trade  (GATT)  which  lifted  the  U.S. 
ban  on  the  import  of  tuna  from  nations  that  use  fishing  techniques 
that  kill  dolphins  to  be  "GATT  illegal."  The  GATT  panel  concluded 
that  no  nation  has  authority  to  restrict  trade  for  the  purpose  of 
protecting  the  Oceans  or  any  resource  outside  the  nation's  territori- 
al boundaries.  Hearing  held  on  September  27,  1991.  Printed,  Serial 
No.  102-53. 

Medicaid  Financing. — Hearings  on  state  financing  of  the  Medic- 
aid program.  Hearings  held  on  September  30,  October  16,  and  No- 
vember 25,  1991.  Printed,  Serial  No.  102-79.  H.R.  3595  (Mr. 
Waxman). 

Indian  Health. — Joint  hearing  with  the  Committee  on  Interior 
and  Insular  Affairs  on  Indian  Health  Care  Improvement  Amend- 
ments of  1991.  Hearing  held  on  November  12,  1991.  Printed,  Serial 
No.  102-50.  H.R.  3724  (Mr.  Miller  and  Mr.  Waxman). 

Clean  Air  Act  Implementation. — Oversight  hearing  on  the  imple- 
mentation of  the  Clean  Air  Act  Amendments  of  1990  and  the 
White  House.  Hearing  held  on  November  14,  1991.  Printed,  Serial 
No.  102-109. 

Medicare  HMO  Risk-Contractor  Program. — Oversight  hearing  on 
recent  experience  of  Medicare  beneficiaries  opting  to  receive  their 
benefits  through  health  maintenance  organizations.  Hearing  held 
on  November  15,  1991.  Printed,  Serial  No.  102-89. 

Clean  Air  Act  Implementation. — Oversight  hearing  on  the  imple- 
mentation of  the  Clean  Air  Act  Amendments  of  1990  examining 
possible  ethical  and  legal  violations  by  the  Council  on  Competitive- 
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ness.  Hearings  held  December  10,  1991  and  February  7,  1992.  Print- 
ed, Serial  No.  102-109. 

ANSAID. — Hearing  on  granting  additional  market  exclusivity  to 
the  drug  ANSAID.  Hearing  held  on  February  20,  1992.  Printed, 
Serial  No.  102-99. 

AIDS  Research  Opportunities. — Hearing  on  the  research  budget 
at  the  National  Institutes  of  Health.  Hearing  held  on  February  24, 
1992.  Printed,  Serial  No.  102-141. 

Lead.— Oversight  hearing  on  the  impact  of  lead  poisoning  on  low- 
income  and  minority  communities.  Hearing  held  on  February  25, 
1992.  Printed,  Serial  No.  102-108. 

Fertility  Clinics. — Hearing  on  the  Fertility  Clinic  Success  Rate 
and  Certification  Act  of  1991.  Hearing  held  on  February  27,  1992. 
Printed,  Serial  No.  102-120.  H.R.  3940  (Mr.  Wyden). 

Global  Warming. — Hearing  on  the  strategies  for  the  control  of 
greenhouse  emissions.  Hearing  held  on  March  19,  1992.  Printed, 
Serial  No.  102-114. 

Gag  Rule. — Hearing  on  implementation  of  the  Department  of 
Health  and  Human  Services  on  Pregnancy  Options  Counseling 
("Gag  Rule").  Hearing  held  on  March  30,  1992.  Printed,  Serial  No. 
102-145. 

FDA  Oversight. — Oversight  hearing  on  FDA:  GAO  Report  on 
FDA  Delay  in  Issuing  Regulations.  Hearing  held  on  April  1,  1992. 
Printed,  Serial  No.  102-116. 

Health  Insurance. — Field  hearing  on  HealthRight,  Minnesota's 
proposed  health  care  access  legislation.  Hearing  held  in  Minneapo- 
lis, Minnesota  April  3,  1992.  Printed,  Serial  No.  102-123. 

Health  Insurance. — Hearing  on  Small  Market  Health  Insurance 
Reform  proposals.  Hearing  held  on  May  14,  1992.  Printed,  Serial 
No.  102-57. 

Long-Term  Care. — Hearing  on  Standards  for  Private  Long-Term 
Care  Insurance  Policies.  Hearing  held  on  May  20,  1992.  Printed, 
Serial  No.  102-54. 

Mammography  Services. — Hearing  on  access  to  quality  mammog- 
raphy services.  Hearing  held  on  June  5,  1992.  Printed,  Serial  No. 
102-55. 

Managed  Care. — Hearing  on  fraud  and  abuse  issues  in  Medicaid 
managed  care.  Hearings  held  on  June  29  and  August  7,  1992.  Print- 
ed, Serial  No.  102-153. 

Native  Hawaiian  Health. — Hearing  on  the  Native  Hawaiian 
Health  Care  Improvement  Act.  Hearing  held  on  July  20,  1992. 
Printed,  Serial  No.  102-158.  H.R.  5346  (Mr.  Abercrombie). 

Health  Research. — Hearing  on  reauthorization  of  the  Agency  for 
Health  Care  Policy  and  Research.  Hearing  held  on  July  20,  1992. 
Printed,  Serial  No.  102-158. 

Medicaid  Prescription  Drug  Rebates. — Hearing  on  proposals  to 
reform  the  Medicaid  Prescription  Drug  Rebate  program.  Hearing 
held  on  July  31,  1992.  Printed,  Serial  No.  102-56.  H.R.  2890  (Mr. 
Montgomery),  H.R.  3405  (Mr.  Wyden),  and  H.R.  5614  (Mr.  Slattery). 

FDA  User  Fees. — Hearing  on  user  fees  for  prescription  drugs. 
Hearing  held  August  10,  1992.  Printed,  Serial  No.  102-161. 
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COMMITTEE  PRINTS 

102-M — Compilation  of  Selected  Indian  Legislation  (September, 
1991).  Prepared  by  House  Office  of  Legislative  Counsel  for  the 
House  Committee  on  Energy  and  Commerce,  the  House  Committee 
on  Interior  and  Insular  Affairs,  and  the  Senate  Select  Committee 
on  Indian  Affairs. 


Subcommittee  on  Energy  and  Power 

Summary  of  Subcommittee  Activities 


Total  Bills  Referred  to  Subcommittee   144 

Public  Laws   4 

Legislative  Hearings: 

Number  of  issues   18 

Number  of  bills   31 

Hours  of  sitting   _  56 

Number  of  sessions   20 

Oversight  and  Investigative  Hearings: 

Number  of  issues   16 

Hours  of  sitting   40 

Number  of  sessions   16 

Legislative  Markups: 

Number  of  bills  ;   7 

Hours  of  sitting   18 

Number  of  sessions   14 

Executive  Sessions: 

Number  of  meetings   0 

Hours  of  sitting   0 


Legislative  Activities 

solar,  wind,  waste,  and  geothermal  power  production 
incentives  act  of  1990,  correction 

Public  Law  102-46  (S.  258) 

To  correct  an  error  in  the  Solar,  Wind,  Waste,  and  Geothermal 
Power  Production  Incentives  Act  of  1990. 

Summary 

P.L.  102-46  was  a  technical  correction  bill  to  correct  a  drafting 
error  in  P.L.  101-575,  which  was  passed  in  the  final  hours  of  the 
101st  Congress. 

Legislative  history 

On  January  23,  1991,  Senator  Johnston  introduced  S.  258,  a  bill 
which  corrects  a  copying  error  made  during  the  final  days  of  con- 
sideration of  Public  Law  101-575  (H.R.  4808).  S.  258  was  referred  to 
the  Committee  on  Energy  and  Natural  Resources  and  considered 
on  January  29,  1991.  The  bill  was  subsequently  ordered  reported  on 
January  29,  1991  (S.  Rept.  102-11  filed  February  7,  1991). 

On  April  11,  1991,  S.  258  passed  the  Senate  by  Voice  Vote.  The 
legislation  was  referred  to  the  Committee  on  Energy  and  Com- 
merce. On  April  30,  1991,  S.  258  was  called  up  by  the  House  under 
Suspension  of  the  Rules  and  subsequently  passed  by  Voice  Vote. 

On  May  17,  1991,  the  President  signed  S.  258  (P.L.  102-46). 

(77) 
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ENERGY  POLICY  ACT  OF  1992 

Public  Law  102-486  (H.R.  776,  S.  2166) 
A  bill  to  provide  for  improved  energy  efficiency. 
Summary 

Title  I  includes  many  provisions  to  provide  incentives  and  stand- 
ards to  improve  the  Nation's  energy  efficiency. 

Subtitle  A  requires  the  states  to  update  their  energy  codes  for 
commercial  buildings  and  to  consider  updating  their  codes  for  resi- 
dential buildings.  It  makes  availability  of  FHA  and  VA  mortgages 
for  newly  constructed  homes  contingent  on  the  home  meeting  a 
new,  more  stringent  building  code.  The  subtitle  directs  DOE  to  de- 
velop a  voluntary  home  energy  rating  system.  Also,  it  requires 
FHA  to  set  up  a  pilot  energy  efficient  mortgage  program  to  im- 
prove existing  homes  at  the  time  of  sale. 

Subtitle  B  directs  state  public  utility  commissions  to  consider  in- 
stituting least-cost  planning  and  cost  recovery  for  demand  side 
management  programs,  for  both  gas  and  electric  utilities.  It  directs 
state  commissions  to  assure  that  utilities  receive  no  unfair  competi- 
tive advantage  over  small  businesses  in  implementing  demand  side 
management  programs.  It  also  sets  up  a  grant  program  to  help 
states  carry  out  these  responsibilities. 

Subtitle  C  sets  minimum  efficiency  standards  for  lights,  electric 
motors,  showerheads,  and  heating  and  cooling  equipment  for  com- 
mercial buildings.  It  requires  DOE  to  develop  voluntary  standards 
for  levels  of  industrial  insulation.  The  subtitle  directs  DOE  to  work 
with  industry  groups  to  develop  energy  consumption  labels  for 
office  equipment,  windows  and  light  fixtures.  It  directs  DOE  to 
work  with  appliance  manufacturers  and  utilities  to  promote  the 
production  of  ultra  high  efficiency  appliances  and  to  promote  the 
early  retirement  of  older,  less  efficient  appliances. 

Subtitle  D  contains  provisions  to  improve  efficiency  in  industrial 
facilities. 

Subtitle  E  concerns  state  and  local  energy  programs. 

Subtitle  F  contains  extensive  provisions  to  increase  energy  effi- 
ciency in  Federal  facilities.  It  sets  a  new  goal  for  Federal  agencies 
to  reduce  their  energy  use  by  20  percent.  It  sets  up  an  energy  effi- 
ciency fund  to  help  make  the  improvements.  It  rewards  facility 
managers  who  have  done  an  outstanding  job  of  saving  energy.  It 
authorizes  Federal  agencies  to  participate  in  utility  sponsored  effi- 
ciency programs.  It  requires  the  Federal  government  to  streamline 
is  procurement  procedures  for  private  energy  service  contractors. 

Title  II  limits  regulatory  reviews  by  the  Department  of  Energy 
over  imported  natural  gas  from  Canada,  and  certain  exports  of  nat- 
ural gas.  The  purpose  is  to  provide  the  same  deregulated  treatment 
for  sales  of  natural  gas  throughout  the  entire  North  American  con- 
tinent, regardless  of  the  gas'  national  origin. 

Title  II  also  establishes  a  national  policy  in  favor  of  natural  gas 
competition,  and  restates  legal  barriers  against  regulation  that 
raises  gas  prices  artificially. 

Title  III  establishes  an  alternative  fuels  federal  fleet  mandate 
under  which  the  federal  government  is  required  to  purchase  5,000 
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light  duty  alternative  fueled  vehicles  in  FY  1993,  7,500  in  FY  1994 
and  10,000  in  FY  1995;  25%  of  acquisitions  in  FY  1996,  33%  in  FY 
1997;  50%  in  FY  1998;  and  75%  in  FY  1999  and  thereafter.  It  estab- 
lishes numerous  programs  to  encourage  and  facilitate  the  use  of  al- 
ternative fuels  and  alternative  fueled  vehicles  by  the  federal  gov- 
ernment. 

Title  IV  expands  the  Alternative  Motor  Fuels  Act  to  include  all 
alternative  fuels,  not  just  alcohol  and  natural  gas.  It  also  ensures 
that  vehicular  natural  gas  is  not  subject  to  the  same  regulatory 
constraints  as  natural  gas  used  for  other  purposes.  It  establishes 
public  information,  labeling  and  data  acquisition  programs.  It  au- 
thorizes FERC  to  allow  electric  utilities  and  gas  utilities  to  charge 
ratepayers  for  electric  vehicle  and  natural  gas  vehicle  research  if 
the  research  will  benefit  the  ratepayers.  It  provides  for  federal 
technical  and  financial  assistance  to  leverage  state  and  local  incen- 
tive programs.  It  provides  for  an  alternative  fuel  bus  program,  cer- 
tification of  training  programs  for  vehicle  conversion,  a  study  on 
alternative  fuel  use  in  nonroad  vehicles  and  engines,  and  a  low  in- 
terest loan  program  for  small  businesses  purchasing  alternative 
fueled  vehicles. 

Title  V  requires  alternative  fuel  providers  to  have  subject  to 
rulemaking,  an  increasing  percentage  of  their  vehicle  acquisitions 
be  alternative  fueled  vehicles:  30%  in  model  year  1996;  50%  in  MY 
1997;  70%  in  MY  1998;  and  90%  in  MY  1999  and  thereafter.  Ex- 
emptions are  available  if  alternative  fueled  vehicles  or  fuels  are 
not  available.  Extensions  are  available  for  electric  utilities  who  use 
electric  vehicles. 

This  title  also  establishes  oil  displacement  goals  for  the  transpor- 
tation sector  of  10%  by  the  year  2000  and  30%  by  the  year  2010. 
The  Secretary  is  required  to  perform  analyses,  to  modify  the  goals 
if  necessary,  and  to  obtain  voluntary  commitments  for  buying  and 
selling  vehicles  and  fuels  in  order  to  meet  the  goals. 

The  title  also  requires  the  Secretary  to  do  at  least  one  rulemak- 
ing to  determine  whether  a  vehicle  purchase  requirement  should 
be  imposed  on  private  and  municipal  fleets,  and  to  impose  one  if  it 
is  necessary.  The  first  rulemaking  must  be  completed  by  1996,  and 
may  result  in  requiring  the  following  increasing  percentage  of  vehi- 
cle acquisitions  to  be  AFVs:  20%  in  model  years  1999-2001;  30%  in 
MY  2002;  40%  in  MY  2003;  50%  in  MY  2004;  60%  in  MY  2005;  and 
70%  in  MY  2006  and  thereafter.  If  no  program  is  required  under 
the  first  rulemaking,  a  second  rulemaking  is  required  by  the  year 
2000.  It  would  require  a  phase-in  schedule  that  would  not  begin 
until  model  year  2002.  The  Secretary  may  adjust  the  years  and  per- 
centages under  either  rulemaking. 

There  is  also  a  statutory  state  fleet  mandate  requiring  an  in- 
creasing percentage  of  vehicle  purchases  to  be  AFVs:  10%  in  MY 
1996;  15%  in  MY  1997;  25%  in  MY  1998;  50%  in  MY  1999,  and 
75%  in  MY  2000  and  thereafter. 

In  addition,  there  is  a  credit  program  to  make  all  of  the  fleet 
mandates  more  flexible. 

Title  VI  establishes  an  electric  motor  vehicle  commercial  demon- 
stration program  with  federal  cost  sharing  of  $50  million  for  the 
10-year  period  after  enactment.  It  also  establishes  an  electric  motor 
vehicle  infrastructure  and  support  systems  development  program 
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with  federal  funding  of  $40  million  over  the  five-year  period  after 
enactment. 

Title  VII  amends  the  Public  Utility  Holding  Company  Act  of 
1935  (PUHCA)  and  the  Federal  Power  Act  (FPA)  to  increase  compe- 
tition in  wholesale  electricity  markets.  This  provision  is  intended 
to  help  reduce  the  price  of  electricity  to  residential,  industrial,  and 
other  customers  by  giving  utilities  more  supply  options  for  meeting 
demand,  and  by  permitting  entrepreneurial  generators  of  electrici- 
ty to  compete  with  traditional,  baseload  utility  supplies. 

The  title's  PUHCA  amendments  exempt  "exempt  wholesale  gen- 
erators" (EWGs)  from  the  Act's  restrictions  on  entry  into  the  gen- 
eration business,  enabling  companies  to  compete  for  sales  of  elec- 
tricity sold  in  wholesale  markets,  subject  to  protections  against 
utility  cross-subsidies  and  other  consumer  concerns. 

The  Federal  Power  Act  amendments  permit  entities  seeking  elec- 
tricity transmission  services  from  utilities  (and  any  other  party 
owning  transmission  facilities)  to  ask  the  Federal  Energy  Regula- 
tory Commission  for  an  order  requiring  such  service  in  order  to 
prevent  discriminatory  practices.  This  will  ensure  that  EWG's  have 
the  opportunity  to  get  their  product  to  market,  and  will  promote 
efficiency  in  electricity  markets. 

Title  VIII  directs  the  National  Academy  of  Sciences  to  conduct  a 
one-year  study  making  recommendations  concerning  issues  related 
to  protection  of  the  public  health  from  exposure  to  radiation  from  a 
high-level  waste  repository  at  Yucca  Mountain.  Then,  the  EPA  will 
be  required  to  promulgate  health  and  safety  standards  based  on 
and  consistent  with  those  findings  within  a  year. 

In  addition,  the  title  requires  that  NRC  regulations  be  consistent 
with  EPA  standards,  that  the  DOE  shall  assume  long-term  respon- 
sibility for  post-closure  oversight  of  the  facility,  and  that  the  Office 
of  the  Nuclear  Waste  Negotiator  be  extended  for  two  years. 

Title  IX  establishes  a  wholly-owned  Government  Corporation  to 
operate  the  government's  uranium  enrichment  program  in  a  more 
business-like  fashion.  The  new  Corporation  is  empowered  to  market 
enrichment  services  for  the  federal  government,  broker  fuel  de- 
rived from  Russian  highly-enriched  uranium,  lease  DOE's  current 
enrichment  plants,  and  sponsor  a  private-for-profit  corporation  to 
seek  private  investment  in  a  new  AVLIS  plant. 

The  U.S.  Treasury  will  hold  stock  in  the  Government  Corpora- 
tion equal  to  at  least  $3  billion  initially.  As  long  as  the  Corporation 
is  wholly-owned  by  the  government,  surplus  revenue  at  the  end  of 
each  year  would  be  paid  to  the  Treasury  as  a  dividend.  Eventually, 
the  Government  Corporation  could  be  offered  for  sale  to  the  pri- 
vate sector  through  a  competitive  bidding  process.  Proceeds  from 
dividends  and  eventual  sale  of  stock  will  be  used  to  offset  past  un- 
recovered  production  costs  of  the  DOE  program. 

Title  X  establishes  programs  to  assist  in  the  revitalization  of  the 
domestic  uranium  mining  industry,  including  a  voluntary  overfeed 
program  for  the  new  Government  Corporation,  encouragement  for 
domestic  utilities  to  buy  domestic  uranium,  and  a  six-year  freeze  on 
uranium  currently  held  by  the  U.S.  for  defense  purposes. 

The  title  also  authorizes  $310  million  to  pay  for  the  remediation 
of  the  government's  share  of  tailings  at  active  uranium  and  thori- 
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um  processing  sites.  Money  would  be  made  available  from  the 
cleanup  Fund  under  Title  XL 

Title  XI  authorizes  the  creation  of  a  dedicated  Fund  to  pay  for 
the  cleanup  of  DOE's  current  uranium  enrichment  facilities. 
Annual  deposits  of  $480  million,  indexed  to  inflation,  would  be 
made  to  the  Fund  for  15  years. 

The  amount  to  be  paid  into  the  Fund  each  year  will  be  divided 
between  the  government  and  domestic  nuclear  utilities  based  on 
their  past  use  of  the  facilities.  Furthermore,  the  amount  contribut- 
ed by  domestic  nuclear  utilities  would  have  an  annual  cap  of  $150 
million  with  an  overall  15-year  cap  of  $2.25  billion,  indexed  to  in- 
flation. 

In  addition,  DOE's  current  facilities  will  be  subject  to  NRC 
health  and  safety  regulations  in  lieu  of  license.  Any  new  enrich- 
ment facility  will  be  subject  to  current  NRC  licensing  procedures. 

Title  XII  revamps  the  Sharp-Fowler  Renewable  Energy  Joint 
Venture  program  to  allow  DOE  more  flexibility  for  implementation 
and  to  allow  all  technologies  to  compete  for  cost-shared  grants 
much  like  the  Clean  Coal  program.  It  directs  DOE  and  AID  to  work 
together  to  get  U.S.  renewable  energy  projects  funded  overseas.  It 
broadens  the  authority  of  the  Federal  council  responsible  for  pro- 
moting exports  of  renewable  energy  technologies  (known  as 
CORECT)  to  include  energy  efficiency.  The  title  requires  the 
Energy  Information  Administration  to  collect  additional  data  on  re- 
newable energy  projects  and  production. 

Title  XIII  establishes  program  criteria  and  funding  for  research, 
development,  demonstration  and  commercial  application  of  coal 
technologies. 

It  provides  for  clean  coal  technology  export  promotion  and  inter- 
agency coordination.  It  establishes  an  innovative  clean  coal  tech- 
nology transfer  program  to  provide  federal  cost-sharing  for  projects 
overseas  that  use  U.S.  technology.  $100  million  is  authorized  for 
each  year  from  1993  through  1998. 

The  title  requires  affected  states  to  provide  for  the  development 
of  coalbed  methane  pending  resolution  of  competing  ownership 
claims.  There  is  a  statutory  list  of  affected  states,  which  may  be 
amended  by  the  Secretary  of  the  Interior.  Affected  States  must 
either  adopt  a  forced  pooling  mechanism  modeled  after  a  Virginia 
state  law,  develop  their  own  mechanism,  or  have  the  Secretary  of 
the  Interior  implement  the  forced  pooling  mechanism.  A  state  may 
cease  to  become  an  affected  state  through  action  by  the  Governor 
and  the  state  legislature. 

Title  XIV  changes  the  Strategic  Petroleum  Reserve  (SPR)  draw- 
down criteria  so  that  a  ' 'shortage' '  need  not  occur  before  the  SPR  is 
drawn  down.  As  a  result  of  this  change,  the  President  may  use  the 
SPR  to  respond  to  a  reduction  in  supply  such  as  the  1990  embargo 
of  Iraq  and  Kuwait  that  causes  oil  prices  to  increase  and  is  likely 
to  harm  the  economy  despite  the  absence  of  a  "shortage".  The 
President  does  not.  have  to  wait  for  gas  lines,  proof  of  the  onset  of  a 
recession,  or  the  absence  of  available  petroleum  products  in  certain 
areas  to  use  the  SPR.  Secondly  the  President  is  now  allowed  to  use 
a  small  portion  of  the  SPR  if  he  anticipates  that  a  supply  disrup- 
tion is  likely  without  having  to  wait  for  the  actual  disruption  to 
occur. 
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Title  XV  extends  to  gasohol  the  automotive  fuel  posting 
("octane")  requirements.  The  Federal  Trade  Commission  (FTC)  may 
require  a  rating  be  posted  for  diesel  fuel  and  other  liquid  motor 
fuels  such  as  methanol  and  ethanol.  States  are  allowed  broader  au- 
thority for  any  investigative  or  enforcement  act  necessary  to  en- 
force octane  posting  requirements.  The  FTC  has  broader  grounds 
for  prosecuting  gasoline  retailers  who  should  have  known  that  gas- 
oline sold  by  them  was  unfairly  or  deceptively  sold  due  to  violation 
of  octane  rules.  The  Environmental  Protection  Agency  (EPA)  is  al- 
lowed to  collect  octane  data  and  report  it  to  the  FTC,  but  is  not 
required  to  do  so. 

Two  studies  are  also  required:  (1)  how  to  determine  the  anti- 
knock characteristics  of  non-liquid  motor  fuels  such  as  compressed 
natural  gas;  (2)  whether  there  is  the  need  for  a  uniform  national 
gasoline  label. 

Title  XVI  requires  several  reports  and  analyses  to  determine  the 
feasibility  of  various  greenhouse  gas  reduction  targets  and  meas- 
ures and  of  alternative  policy  mechanisms.  It  establishes  a  Director 
of  Climate  Protection  within  DOE.  It  establishes  a  national  inven- 
tory of  greenhouse  gas  emissions.  It  also  establishes  a  mechanism 
for  the  voluntary  reporting  of  greenhouse  gas  emission  reductions. 
It  establishes  an  innovative  environmental  technology  transfer  pro- 
gram for  overseas  commercial  demonstrations  of  environmentally 
friendly  technology.  $100  million  per  year  is  authorized  for  each 
year  from  1993  through  1998. 

The  title  also  establishes  a  global  climate  change  response  fund 
to  provide  assistance  to  other  countries  under  the  United  Nations 
Framework  Convention  on  Climate  Change.  $50  million  is  author- 
ized for  FY  1994. 

Title  XVIII  requires  the  Federal  Energy  Regulatory  Commission 
to  develop  a  new  streamlined  oil  pipeline  ratemaking  methodology. 

It  also  "grandfathers"  certain  existing  oil  pipeline  rates — those 
which  have  not  been  protested  or  objected  to  by  anyone  over  the 
last  year — so  that  they  cannot  be  challenged  after  enactment, 
except  on  grounds  of  discrimination  or  changed  circumstances. 

Other  titles  of  P.L.  102-46  are  in  the  jurisdiction  of  other  com- 
mittees of  the  Congress. 

Title  XXVIII  amends  the  Atomic  Energy  Act  of  1954  to  confirm 
the  Nuclear  Regulatory  Commission's  authority  to  issue  combined 
construction  and  operating  licenses  for  nuclear  power  plant.  The 
title  also  codifies  the  required  findings  necessary  for  Commission 
approval  of  a  plant's  fitness  for  operation,  requirements  for  notifi- 
cation of  the  public  prior  to  the  commencement  of  plant  operations, 
and  the  requirements  for  and  procedures  applying  to  a  pre-oper- 
ational  hearing  for  a  plant  which  has  already  received  a  combined 
license. 

Title  XXIX  amends  the  Atomic  Energy  Act  of  1954  to  prevent  its 
preemption  of  state  authority  to  regulate  the  disposal  of  or  off-site 
incineration  of  low-level  radioactive  waste  that  the  Nuclear  Regu- 
latory Commission  has  exempted  from  its  regulatory  programs. 
The  bill  also  revokes  two  related  policy  statements  previously 
issued  the  Commission. 

It  also  enhances  existing  protections  for  "whistleblowers,"  em- 
ployees who  raise  safety  concerns  related  to  nuclear  activities 
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under  circumstances  which  may  result  in  retaliatory  actions  by 
their  employers.  These  protections  extend  to  employees  of  nuclear 
power  plants  and  other  entities  operating  under  licenses  approved 
by  the  Nuclear  Regulatory  Commission,  and  to  employees  of  nucle- 
ar contractors  of  the  Department  of  Energy.  The  primary  protec- 
tion provided  by  the  bill  is  its  amendment  of  the  Energy  Reorgani- 
zation Act  of  1974  to  provide  a  statutory  burden  of  proof  for  courts 
to  apply  in  judging  whistleblower  claims. 

The  title  also  exempts  the  holder  of  a  license  for  a  federally- 
owned  research  reactor  used  primarily  for  educational  and  academ- 
ic purposes  from  collection  of  annual  charges  by  the  Nuclear  Regu- 
latory Commission.  The  section  also  directs  the  NRC  to  review  its 
current  policy  for  assessing  its  annual  charges. 

The  title  also  directs  the  President,  in  consultation  with  the  Nu- 
clear Regulatory  Commission,  to  study  the  safety  of  plutonium 
shipments  at  sea,  to  transmit  to  the  Congress  within  60  days  of  en- 
actment a  report  and  recommendations  based  on  this  study,  and  90 
days  thereafter  to  transmit  to  the  Congress  a  plan  to  implement 
such  recommendations. 

Title  XXX  includes  various  miscellaneous  provisions. 

Subtitle  A  sets  certain  new  standards  and  definitions  for  a  varie- 
ty of  energy  research,  development,  demonstration,  and  commer- 
cial application  activities,  including  joint  ventures.  Cost-sharing 
rules  are  also  specified. 

Subtitle  B  makes  miscellaneous  changes  to  various  energy  laws. 
It  abolishes  certain  Federal  reports  and  offices;  sets  minority  con- 
tracting rules;  encourages  the  use  of  heat  pumps  and  energy  fu- 
tures; requires  studies  of  energy  subsidies  and  tar  sands;  changes 
certain  oil-related  provisions  of  the  Federal  bankruptcy  code;  and 
sets  up  a  consultative  commission  on  western  hemisphere  energy 
and  environmental  issues. 

Legislative  history 

From  January  until  September  of  1991,  the  Subcommittee  held 
24  days  of  hearings  receiving  testimony  from  over  200  witnesses. 
There  were  seven  days  of  oversight  hearings  and  seventeen  days  of 
legislative  hearings. 

The  oversight  hearings  were  held  on  January  9  (U.S.  energy  pre- 
paredness); February  20  (expected  goals);  February  27;  (oil  and  gas 
review);  February  28  (the  Administration's  position);  March  7  (elec- 
tricity review);  March  13  (oil  consumption  reduction);  and,  March 
20  (electric  utility  reform). 

Twenty-three  bills  were  considered  at  the  legislative  hearings  be- 
ginning in  April  and  continuing  until  September  of  1991.  The  dates 
and  topics  are  as  follows:  April  10  (uranium  enrichment);  April  16, 
17  and  25  (corporate  average  fuel  economy  and  alternative  fuels); 
May  1,  2  and  June  26  (electricity  regulation);  May  8  (nuclear 
topics);  May  16  (Strategic  Petroleum  Reserve);  May  29  (energy  effi- 
ciency); June  5  (natural  gas  pipeline  regulation);  June  12  (octane 
cheating  and  pump  labeling);  June  13  (hydropower  and  oil  pipeline 
regulation)  June  19  (energy  policy  and  global  warming);  June  25 
(coal  policy);  and,  two  days  of  field  hearings  held  on  September  10 
and  September  20.  The  topic  of  the  field  hearings  was  regional  per- 
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spectives  of  a  National  Energy  Strategy  and  were  held  in  Annap- 
olis, Maryland,  and  New  York,  New  York. 

Committee  prints  were  drafted  on  several  of  the  issues  which 
had  been  discussed  at  the  hearings,  and  markups  were  held  on  the 
following  days:  July  17  (energy  efficiency);  July  18  (natural  gas 
pipeline  regulation  reform);  July  23  (Strategic  Petroleum  Reserve 
and  octane  display  and  disclosure);  July  31  (coal  policy);  September 
11  (nuclear  waste);  October  9  (electricity  policy);  October  10  (alter- 
native fuels);  October  17  (uranium  enrichment);  and  October  31  (re- 
newable energy,  global  warming,  and  a  miscellaneous  print),  all  of 
the  prints  were  approved  by  the  Subcommittee. 

Also  on  October  31,  1991,  the  twelve  previously  approved  Com- 
mittee Prints  were  substituted  for  the  text  of  H.R.  776,  a  bill  to  en- 
courage energy  efficiency,  introduced  by  Mr.  Sharp  on  February  4, 
1991  and  reported  to  the  full  Committee  by  a  recorded  vote:  21-1. 

H.R.  776  was  considered  by  the  Committee  on  March  10  and  11, 
1992.  H.R.  776  was  amended  and  ordered  reported  by  a  recorded 
vote:  42-1.  H.  Rept,  102-474,  Part  1,  was  filed  on  March  30,  1992. 

On  March  30,  1992,  H.R.  776  was  sequentially  referred  to  eight 
other  committees  for  a  period  ending  not  later  than  May  1,  1992. 
H.  Rept.  102-474,  Parts  2  through  9,  were  filed  by  Science,  Space 
and  Technology;  Public  Works  and  Transportation;  Foreign  Affairs; 
Government  Operations;  Ways  and  Means;  the  Judiciary;  Interior 
and  Insular  Affairs;  and,  Merchant  Marine  and  Fisheries  respec- 
tively. 

On  April  28,  1992,  H.R.  776  was  sequentially  referred  to  the  Com- 
mittee on  Agriculture.  By  unanimous  consent  the  Committee  was 
subsequently  discharged  from  further  consideration  on  May  5, 
1992. 

On  May  19  and  20,  1992,  the  Rules  Committee  met  and  granted 
two  House  Resolutions  for  the  consideration  of  H.R.  776:  H.  Res. 
459  (H.  Rept.  102-528)  and  H.  Res.  464  (H.  Rept.  102-633). 

H.R.  776  was  considered  by  the  House  on  May  20,  21,  and  27, 
1992.  H.R.  776,  as  amended,  passed  the  House  by  a  recorded  vote: 
381-37 

The  Senate  considered  H.R.  776  on  July  20,  1992,  and  on  July  23, 
1992,  failed  to  agree  to  close  further  debate  on  the  motion  to  pro- 
ceed to  consideration  by  a  recorded  vote:  58-33.  On  July  29,  1992, 
the  Senate  again  considered  H.R.  776  and  on  July  30,  1992,  amend- 
ed the  bill  and  passed  the  bill  by  a  recorded  vote:  93-3.  Subsequent- 
ly, the  Senate  insisted  on  its  amendments,  requested  a  conference 
and  appointed  conferees. 

By  unanimous  consent,  the  House  disagreed  to  the  Senate 
amendment  on  August  12,  1992,  and  agreed  to  conference.  Confer- 
ees were  named  on  that  date  with  additional  conferees  being  ap- 
pointed on  September  9,  1992. 

Conferences  were  held  on  September  10,  16,  23,  24,  25,  and  30, 
1992.  Conference  Report  102-1018  was  filed  on  October  5,  1992,  and 
the  House  subsequently  agreed  to  the  Report  by  a  recorded  vote: 
363-60. 

The  Senate  also  considered  the  Conference  Report  on  October  5, 
1992.  On  October  8,  1992,  cloture  was  invoked  by  a  recorded  vote: 
84-8  and  by  voice  vote  the  Conference  Report  was  subsequently 
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agreed  to.  H.R.  776  was  presented  to  the  President  on  October  15, 
1992,  and  signed  on  October  24,  1992.  (P.L.  102-486.) 

PIPELINE  SAFETY  ACT  OF  1991 

Public  Law  102-508  (S.  1583,  H.R.  1489) 

A  bill  to  increase  the  safety  to  humans  and  the  environment 
from  the  transportation  by  pipeline  of  natural  gas  and  hazardous 
liquids,  and  for  other  purposes. 

Summary 

H.R.  1489  extends  the  authorization  of  the  Natural  Gas  Pipeline 
Safety  Act  of  1968  (NGPSA)  and  the  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979  (HLPSA)  for  fiscal  years  1992,  1993,  and  1994. 
In  addition,  the  bill  provides  for  the  following: 

a  new  emphasis  on  environmental  protection,  including  sev- 
eral specific  near-term  actions  that  the  Department  of  Trans- 
portation (DOT)  must  take,  as  well  as  new  authority  which 
DOT  can  use  to  protect  the  environment  as  it  implements  the 
law  and  as  new  issues  arise  in  the  future; 

improved  damage  prevention,  including  increased  inspection 
requirements,  a  national  program  to  inspect  underwater  pipe- 
lines to  ensure  they  are  properly  buried  and  do  not  impose  a 
hazard  to  navigation  (in  1990,  Congress  required  such  a  pro- 
gram for  the  Gulf  of  Mexico),  better  operator  training,  penal- 
ties for  pipeline  operators  and  excavators  who  fail  to  partici- 
pate in  one-call  systems,  and  analysis  and  corrective  action  re- 
garding abandoned  underwater  pipelines; 

expansion  of  the  universe  of  pipelines  covered  by  the  Acts, 
including  elimination  of  the  blanket  exemption  for  low  inter- 
nal stress  pipelines  and  creating  a  program  to  require  some 
DOT  regulation  of  some  gathering  lines; 

requirements  to  use  state  of  the  art  technology,  including 
excess  flow  valves,  instrumented  internal  inspection  devices, 
and  emergency  flow  restricting  devices; 

authorization  of  the  full  50%  funding  of  state  pipeline  safety 
programs  allowed  under  the  Pipeline  Safety  Acts;  and, 

a  requirement  that  States  be  given  notice  and  an  opportuni- 
ty to  comment  on  consent  agreements  between  DOT  and  pipe- 
line operators. 

Legislative  history 

H.R.  1489  was  introduced  by  Mr.  Sharp  on  March  19,  1991,  and 
referred  to  the  Committees  on  Energy  and  Commerce  and  Public 
Works  and  Transportation.  On  March  25,  1991,  Executive  Com- 
ments were  requested  from  the  Department  of  Transportation  and 
were  received  May  30,  1991. 

The  bill  was  referred  to  the  Subcommittee  on  Energy  and  Power 
where  a  hearing  was  held  on  May  22,  1991.  On  July  10,  1991,  the 
Subcommittee  met  in  markup  to  consider  the  bill  and  reported 
H.R.  1489,  as  amended,  to  the  full  Committee  by  voice  vote.  The 
full  Energy  and  Commerce  Committee  considered  the  bill  on  July 
30,  1991,  and  ordered  it  reported,  as  amended  (H.  Rept.  102-247, 
Part  1,  filed  October  8,  1991). 


86 


In  the  Public  Works  and  Transportation  Committee,  H.R.  1489 
was  referred  to  the  Subcommittee  on  Surface  Transportation.  Sub- 
committee hearings  were  held  on  September  25,  1991,  and  markup 
was  held  on  June  24,  1992.  The  bill  was  amended  and  reported  to 
the  Public  Works  and  Transportation  Committee. 

On  July  1,  1992,  the  Public  Works  and  Transportation  Commit- 
tee met  and  considered  the  legislation.  H.R.  1489  was  amended  and 
ordered  reported  (H.  Kept.  102-247,  Part  II,  filed  July  27,  1992). 

H.R.  1489  was  called  up  in  the  House  under  suspension  of  rules, 
was  amended  and  passed  by  voice  vote.  Subsequently  H.R.  1489  was 
laid  on  the  table  and  the  House  called  up  and  considered  S.  1583, 
the  Senate  companion  to  H.R.  1489.  S.  1583  was  amended  with  the 
text  of  H.R.  1489  and  passed  by  voice  vote. 

S.  1583,  as  amended  by  the  House,  was  considered  by  the  Senate 
on  October  5,  1992.  S.  1583  was  amended  and  subsequently  agreed 
to.  By  a  voice  vote,  the  House  suspended  the  rules  on  October  5, 
1992,  and  agreed  to  the  Senate  amendment  to  the  House  amend- 
ments. 

On  October  15,  1992,  S.  1583  was  presented  to  the  President  and 
signed  on  October  24,  1992  (P.L.  102-508). 

WASTE  ISOLATION  PILOT  PLANT  LAND  WITHDRAWAL  ACT 

Public  Law  102-579  (S.  1671,  H.R.  2637) 
A  bill  to  withdraw  lands  for  the  Waste  Isolation  Pilot  Plant. 
Summary 

On  November  7,  1991,  the  Subcommittee  held  a  hearing  on  legis- 
lation to  withdraw  certain  federal  land  from  public  use,  and  to 
permit  the  Department  of  Energy  (DOE)  to  begin  tests  using  radio- 
active waste  at  the  Waste  Isolation  Pilot  Plant  (WIPP)  near  Carls- 
bad, New  Mexico. 

WIPP  is  the  nation's  first  proposed  permanent  radioactive  waste 
disposal  facility,  and  is  designed  to  store  transuranic  waste  pro- 
duced by  DOE's  nuclear  weapons  production  complex.  Construction 
of  the  portion  of  the  WIPP  facility  necessary  for  testing  is  finished, 
and  DOE  proposed  a  test  program  to  prove  that  it  can  comply  with 
the  environmental  regulations  that  will  apply  to  the  final  disposal 
of  waste. 

Public  Law  102-579  authorizes  the  Department  of  Energy  to  con- 
duct a  test  phase  at  the  Waste  Isolation  Pilot  Project  (WIPP),  a  fa- 
cility operated  for  DOE  by  private  contractors. 

The  Department's  authority  to  begin  testing  is  contingent  on  is- 
suance by  the  Environmental  Protection  Agency  of  final  environ- 
mental regulations,  and  on  a  finding  by  the  Agency  that  the  tests 
proposed  by  DOE  are  directly  relevant  to  demonstrating  the 
WIPP's  eventual  compliance  with  environmental  regulations.  The 
bill  also  requires  DOE  to  consult  with  various  scientific  advisory 
boards  and  the  State  of  New  Mexico,  and  authorizes  the  appropria- 
tion of  funds  to  provide  assistance  to  the  State  of  New  Mexico  and 
to  other  states  through  which  waste  bound  for  WIPP  will  be  trans- 
ported. 
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Legislative  history 

H.R.  2637  was  introduced  on  June  13,  1991,  and  referred  to  the 
Committees  on  Armed  Services,  Interior  and  Insular  Affairs,  and 
Energy  and  Commerce. 

The  Committee  on  Interior  and  Insular  Affairs  met,  considered 
the  bill,  and  ordered  it  reported  with  amendments  on  June  26, 
1991.  The  Committee  Report  on  H.R.  2637  (H.  Rept.  102-241,  Part  I) 
was  filed  on  October  7,  1991. 

On  November  21,  1991,  the  Committee  on  Armed  Services  met, 
considered  the  bill,  and  ordered  it  reported  with  amendments.  The 
Committee  Report  on  H.R.  2637  (H.  Rept.  102-241,  Part  II)  was 
filed  on  November  26,  1991. 

In  the  Energy  and  Commerce  Committee,  H.R.  2637  was  referred 
to  the  Subcommittee  on  Energy  and  Power  on  July  15,  1991.  A 
hearing  was  held  on  November  7,  1991,  and  on  November  14,  1991, 
the  Subcommittee  met  to  consider  the  legislation.  H.R.  2637  was 
amended  and  forwarded  to  the  full  Committee  by  a  recorded  vote 
(14-8).  Committee  markup  was  held  on  November  20,  1991.  The  leg- 
islation was  amended  and  ordered  reported  by  a  recorded  vote  (29- 
14)  (H.  Rept.  102-241,  Part  III,  filed  on  November  27,  1991). 

On  June  18,  1992,  the  Rules  Committee  reported  to  the  House  H. 
Res.  494.  H.  Res.  494  passed  the  House  on  July  21,  1992.  H.R.  2637 
was  considered  by  the  House  on  July  21,  1992,  and  a  Committee 
Amendment  in  the  Nature  of  a  Substitute  was  considered  as  origi- 
nal text.  The  Amendment  in  the  Nature  of  a  Substitute,  as  amend- 
ed, was  agreed  to  by  a  recorded  vote:  382-10.  H.R.  2637  was  then 
laid  on  the  table  and  the  Senate  companion,  S.  1671,  was  called  up, 
amended  by  substituting  the  text  of  H.R.  2637,  as  amended,  and 
subsequently  passed  by  voice  vote. 

S.  1671  was  introduced  on  August  2,  1991,  and  referred  to  the 
Senate  Energy  and  Natural  Resources  Committee.  Committee  hear- 
ings were  held  on  September  21,  1991.  Committee  markup  was  held 
on  October  16,  1991,  and  S.  1671  was  amended  and  ordered  report- 
ed (S.  Rept.  102-196,  filed  October  28,  1991).  On  November  5,  1991, 
the  Senate  considered  the  bill.  S.  1671  was  amended  and  subse- 
quently passed  by  voice  vote. 

On  July  28,  1992,  the  Senate  disagreed  to  the  House  amendments 
and  requested  a  conference.  Senate  Conferees  were  appointed  on 
that  date.  The  House  insisted  on  its  amendments  and  agreed  to  a 
conference  on  August  5,  1992.  House  Conferees  were  appointed  on 
that  date. 

Conferences  were  held  on  August  5,  11  and  September  17,  1992. 
On  October  6,  1992,  Conference  Report  102-1037  was  filed  and  the 
House  agreed  to  the  Conference  Report  by  voice  vote.  The  Senate 
agreed  to  the  Conference  Report  on  October  8,  1992.  S.  1671  was 
signed  by  the  President  on  October  30,  1992  (P.L.  102-579). 

NATURAL  GAS  PIPELINES 

(H.R.  2809) 

A  bill  to  streamline  the  environmental  process  for  natural  gas 
pipelines. 
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Summary 

H.R.  2809  streamlines  the  environmental  review  process  applica- 
ble to  new  natural  gas  pipeline  projects,  by  authorizing  the  use  of 
" third  party  contractors"  to  prepare  many  of  the  needed  environ- 
mental impact  assessments  for  such  projects.  These  third  party 
contractors  would,  under  the  bill,  remain  subject  to  the  control  and 
supervision  of  the  Federal  Energy  Regulatory  Commission  (FERC), 
and  FERC  itself  would  remain  fully  subject  to  the  review  proce- 
dures set  by  the  National  Environmental  Policy  Act  (NEPA). 

Legislative  history 

Mr.  Sharp  introduced  H.R.  2809  on  June  27,  1991.  The  bill  was 
referred  to  the  Committee  and  subsequently  referred  to  the  Sub- 
committee on  July  9,  1991.  On  July  10,  1991,  the  Subcommittee  met 
and  considered  the  bill,  reporting  it  to  the  full  Committee  by  voice 
vote.  The  full  Committee  met  and  considered  H.R.  2809  on  July  30, 
1991.  H.R.  2809  was  amended  and  ordered  reported  by  voice  vote. 

PETROLEUM  MARKETING  PRACTICES  ACT  AMENDMENTS  OF  1992 

(H.R.  5000) 

A  bill  to  amend  the  Petroleum  Marketing  Practices  Act 
Summary 

H.R.  5000  Affirms  and  clarifies  certain  provisions  regarding  the 
termination  and  non-renewal  of  motor  fuel  franchises  in  Title  I  of 
the  1978  Petroleum  Marketing  Practices  Act  (PMPA). 

The  bill's  provisions  specifically  address  the  termination  or  non- 
renewal of  franchised  dealers  for  purposes  of  conversion  to  compa- 
ny operation;  application  of  state  law;  the  rights  and  obligations  of 
franchisors  and  franchisees  in  third-party  lease  situations;  and 
waiver  of  rights  limitations. 

Legislative  history 

H.R.  5000  was  introduced  by  Mr.  Wyden  on  April  28,  1992.  Sub- 
committee hearings  were  not  held  on  this  bill  since  hearings  were 
held  on  similar  legislation  in  the  101st  Congress. 

Subcommittee  markup  was  held  on  April  30,  1992,  and  H.R.  5000 
was  passed  without  amendment  by  voice  vote. 

On  June  2,  1992,  the  Committee  met  and  ordered  reported  the 
bill  by  voice  vote  (H.  Rept.  102-1029  filed  October  5,  1992). 

NAVAL  OIL  SHALE  RESERVE 

(H.R.  3168) 

A  bill  to  amend  the  Mineral  Leasing  Act  to  provide  for  leases  of 
certain  lands  for  oil  and  gas  purposes. 

Summary 

H.R.  3168,  as  amended  by  the  Energy  and  Commerce  Committee, 
allows  for  the  leasing  of  the  oil  and  natural  gas  reserves  of  the  Fed- 
eral Government's  Naval  Oil  Shale  Reserves  (NOSRs),  and  ensures 
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the  greatest  revenue  collection  for  the  Federal  Government  from 
such  a  lease. 

The  issues  addressed  in  H.R.  3168  ancKn  identical  amended  ver- 
sions passed  by  the  Armed  Services  Committee  and  Committee  on 
Interior  and  Insular  Affairs  are  (1)  which  NOSRs  to  lease,  (2)  what 
is  an  appropriate  royalty  rate  and  (3)  what  share  of  royalties,  if 
any,  should  be  granted  to  the  states? 

Legislative  history 

H.R.  3168  was  introduced  on  August  1,  1991,  and  referred  to  the 
Committee  on  Interior  and  Insular  Affairs.  On  June  3,  1992,  H.R. 
3168  was  considered  by  the  Committee,  amended  and  ordered  re- 
ported (H.  Rept.  102-610,  Part  I,  filed  June  23,  1992). 

On  June  23,  1992,  the  Committees  on  Energy  and  Commerce  and 
Armed  Services  were  given  a  sequential  referral  for  a  period 
ending  not  later  than  July  24,  1992. 

The  Committee  on  Energy  and  Commerce  met  to  consider  H.R. 
3168  on  July  9,  1992  and  by  a  voice  vote  H.R.  3168,  as  amended, 
was  reported  (H.  Rept.  102-610,  Part  II,  filed  July  24,  1992). 

The  Committee  on  Armed  Services  reported  H.R.  3168,  as  amend- 
ed, on  July  24,  1992  (H.  Rept.  102-610,  Part  III). 

OVERSIGHT  OR  INVESTIGATIVE  ACTIVITIES 

U.S.  Energy  Preparedness 

This  hearing,  held  on  January  9,  1991,  just  one  week  before  the 
beginning  of  the  Desert  Storm  war,  focused  on  the  nation's  ability 
to  withstand  possible  oil  and  energy  supply  disruptions  that  might 
result  from  military  action  in  Saudi  Arabia  and  the  Persian  Gulf, 
including:  possible  attacks  on  Saudi  refining  facilities;  possible  ter- 
rorism against  energy  facilities  in  the  U.S.  and  in  other  nations  (es- 
pecially Europe)  which  were  U.S.  allies  in  the  Desert  Storm  oper- 
ations; possible  price  impacts  on  energy  futures  markets  and  im- 
portant fuel  consuming  sectors  such  as  the  trucking  and  airline  in- 
dustries; and  the  readiness  of  a  variety  of  emergency  response 
mechanisms,  especially  the  U.S.  strategic  petroleum  reserve  and 
the  related  oil  reserves  of  its  allies. 

National  Energy  Policy  Goals 

This  hearing  held  on  February  20,  1991,  focused  on  the  overall 
goals  of  a  comprehensive  energy  strategy.  Three  witness  proposed  a 
variety  of  standards  to  evaluate  a  successful  energy  policy,  includ- 
ing the  following:  the  policy  should  be  inclusive  and  ecumenical;  it 
should  embrace  gradual,  non-dramatic,  long-term  efforts;  it  must 
focus  on  conservation;  it  must  ultimately  lower  oil  imports,  motor 
fuel  use,  and  oil  consumption  in  the  American  transportation 
sector  generally;  and  it  must  be  environmentally  acceptable. 

Oil  and  Gas  Policy 

This  hearing,  held  on  February  27,  1991,  presented  testimony 
from  eight  witnesses  with  expertise  in  a  variety  of  crude  oil,  re- 
fined product,  and  natural  gas  areas,  including  pipeline  regulation; 
oil  leasing,  tax,  and  royalty  policy;  strategic  reserves;  international 
oil  markets  and  U.S.  oil  imports;  new  exploration  and  production 
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potentials;  the  domestic  oil  outlook;  possible  role  of  synthetic  fuels; 
possible  oil  price  floors;  mQre  energy  efficient  automobiles;  and 
more  economic  and  cleaner  alternative  motor  fuels  for  cars  and 
trucks.  Each  witness  proposed  specific  polices  for  inclusion  in  a  pos- 
sible comprehensive  national  energy  strategy. 

The  Administration's  National  Energy  Strategy 

This  hearing,  held  on  February  28,  1991,  focused  on  a  descrip- 
tion, explanation,  and  justification  of  the  Administration's  Nation- 
al Energy  Strategy  (NES),  which  had  been  the  subject  of  nearly  two 
years  of  Administration  hearings,  analyses,  and  draft  proposals, 
and  had  just  been  released  several  days  earlier.  Energy  Secretary 
James  Watkins  described  the  NES  process,  the  recommendations 
made  to  DOE  by  numerous  participants  in  that  process,  the  inter- 
nal analyses  and  energy  models  used  by  the  Administration,  and 
the  NES  conclusions  on  an  appropriate  comprehensive  policy  cover- 
ing conservation,  electricity,  nuclear,  renewable,  oil,  natural  gas, 
coal,  greenhouse,  and  motor  fuel  issues. 

Electricity  Policy 

Two  hearings  were  held  on  electricity  policy  as  part  of  the  pro- 
posed national  energy  legislation.  The  first  hearing,  on  March  7, 
1991,  addressed  the  sources  of  U.S.  electric  generation  changes  in 
demand  for  electricity,  and  the  adequacy  of  electricity  supplies. 

The  second  hearing,  on  March  20,  1991,  focused  on  whether  to 
amend  the  Public  Utility  Holding  Company  Act  of  1935  (PUHCA). 
This  law,  largely  unchanged  since  its  enactment,  imposes  extensive 
regulations  on  electric  utilities,  ranging  from  full  control  over  cor- 
porate organization  and  activity  to  limits  on  markets  and  diversifi- 
cation into  non-utility  businesses.  At  issue  was  whether  an  excep- 
tion should  be  made  for  so-called  "independent  power  producers'', 
electricity  generators  who  are  not  vertically  integrated  utilities  de- 
livering power  to  ultimate  customers.  Various  bills  to  exempt  such 
entities  from  PUHCA  had  been  proposed,  with  the  goal  of  injecting 
greater  competition  into  wholesale  electricity  markets  and  ensur- 
ing that  consumers  get  the  lowest  possible  prices. 

Reducing  Oil  Consumption  in  Cars  and  Light  Trucks 

Several  witnesses  at  earlier  hearings  on  national  energy  policy 
pointed  out  the  crucial  role  played  by  cars  and  light  trucks  in  oil 
consumption.  Roughly  40  percent  of  all  oil  used  in  the  U.S.  is 
burned  in  cars  and  light  trucks. 

The  purpose  of  the  hearing  on  March  13,  1991  was  to  lay  out  a 
broad  menu  of  options  for  influencing  oil  consumption  in  cars  and 
light  trucks  and  have  some  discussion  of  their  merits.  Each  witness 
was  asked  to  include  in  his  or  her  testimony  a  discussion  of  the 
merits  and  role  of  federal  research  and  development,  gasoline 
taxes,  fees  and  incentives  for  purchasing  high  mileage  vehicles,  in- 
creases in  the  Corporate  Average  Fuel  Economy  requirement  for 
vehicle  manufacturers,  mandates  or  incentives  to  increase  the  use 
of  alternative  fuels,  programs  to  get  people  out  of  their  cars  and 
into  mass  transit  or  car  pools,  transportation  control  measures 
such  as  reducing  the  speed  limit  on  interstate  highways  to  55  miles 
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per  hour  and  other  policies  they  believe  have  the  potential  to 
reduce  consumption  of  oil  in  the  light  duty  vehicle  sector. 

Soviet  Oil  Production,  U.S.  Investment,  and  World  Prices 

This  hearing,  held  on  December  11,  1991,  focused  on  the  Soviet 
oil  industry.  Witnesses  stated  that  Soviet  oil  exports  were  falling  to 
dangerously  low  levels  and  feared  that  a  cut  off  of  all  exports  could 
happen  in  the  very  near  future.  Current  U.S.  oil  prices  had  already 
reacted  to  the  possibility  and  would  probably  increase  further  if 
Soviet  exports  were  entirely  cut  off. 

Witnesses  discussed  the  reasons  for  the  decline;  the  disorganiza- 
tion of  the  governmental  system  and  the  lack  of  capital  were  clear- 
ly among  the  significant  ones. 

Witnesses  also  discussed  the  jointly  organized  U.S.-U.S.S.R. 
Energy  Roundtable.  The  Roundtable  was  formed  to  identify  the  ob- 
stacles to  development  and  to  overcome  them.  The  Roundtable  con- 
ferees met  in  July,  1991,  with  another  meeting  scheduled  for  Janu- 
ary, 1992. 

Consumer  Impact  of  New  State  and  Federal  Natural  Gas  Rules 

This  oversight  hearing  on  July  8,  1992  related  to  FERC's  Order 
636  and  new  state  natural  gas  prorationing  rules. 

Order  636  entails  a  comprehensive  restructuring  of  the  gas  pipe- 
line industry,  with  new  rules  on  rates,  rate  design,  storage  access, 
shipper  access  to  pipelines,  unbundling  of  different  pipeline  serv- 
ices, and  consumer  responsibility  for  transition  costs. 

State  prorationing  rules  specify  which  producers  can  produce  gas 
from  common  reservoirs  (without  exceeding  their  ownership 
shares)  or  on  a  statewide  basis,  and  may  affect  natural  gas  supplies 
and  prices. 

What's  Ailing  the  U.S.  Auto  Industry? 

This  oversight  hearing  held  on  January  16,  1992,  began  an  exam- 
ination of  the  U.S.  auto  industry.  The  sole  witness  was  Clyde 
Prestowitz,  who  authored  a  study  entitled  "The  Case  for  Saving  the 
Big  Three."  Testimony  was  related  to  the  conclusions  of  that  study 
which  defined  the  problems  of  the  U.S.  auto  industry  and  provided 
recommendations  for  policy  changes  both  in  the  government  and  in 
the  auto  industry  itself. 

The  examination  of  the  U.S.  auto  industry  continued  with  the 
second  in  a  series  of  hearings  on  April  30,  1992.  The  sole  witness 
was  Richard  Meserve,  Chairman  of  an  expert  panel  named  by  the 
National  Research  Council  of  the  National  Academy  of  Sciences,  to 
look  at  potential  fuel  economy  improvements  in  light  trucks  and  in 
automobiles.  The  testimony  laid  out  the  conclusions  of  the  panel 
and  explained  some  of  the  factors  considered  during  the  panel's  de- 
liberations. 

DOE's  Implementation  of  the  Renewable  Energy  Joint  Venture  Pro- 
gram 

This  oversight  hearing  held  on  January  29,  1992  related  to  the 
Department  of  Energy's  implementation  of  the  Renewable  Energy 
and  Energy  Efficiency  Technology  Competitiveness  Act  of  1989. 


62-180  0-93-4 


92 


The  hearing  was  held  jointly  with  the  Committee  on  Science  and 
Technology's  Subcommittee  on  Environment. 

Testimony  from  this  hearing  was  relevant  to  amendments  made 
to  Title  XII  of  the  H.R.  776,  the  Energy  Policy  Act  of  1992. 

Analysis  ofDOE's  FY  1993  Budget 

On  February  25,  1992,  this  oversight  hearing  dealt  with  the  Ad- 
ministration's fiscal  year  1993  budget  request  for  the  Department 
of  Energy  (DOE). 

The  Administration's  FY  1993  budget  for  DOE  proposed  total 
budget  authority  of  $22.0  billion,  up  5.3%  from  the  appropriated 
level  of  $20.9  billion  in  FY  1992.  Most  of  the  proposed  increase 
($702  million  or  +25.2%)  was  slated  for  environmental  restoration 
and  waste  management  at  defense  production  sites,  while  slight  de- 
creases were  proposed  for  defense  production  ($230  million  or  - 
2.7%)  and  energy  security  programs  ($39  million  or  -1.6%).  Issues 
considered  at  the  hearing  included:  the  relative  funding  priorities 
for  efficiency,  renewables,  nuclear,  and  fossil  energy  programs;  the 
rate  of  fill  for  the  Strategic  Petroleum  Reserve;  support  for  alterna- 
tive fuel  vehicles;  electricity  reform;  and  the  adoption  of  a  uranium 
enrichment  cleanup  fee. 

In  addition  to  providing  material  related  to  the  FY  1993  request, 
the  Administration  also  supplied  a  document  summarizing  the 
status  of  DOE  progress  in  implementing  the  President's  National 
Energy  Strategy  proposed  the  previous  year. 

Domestic  and  International  Climate  Change  Policy 

On  March  3,  1992,  the  Subcommittee  held  an  oversight  hearing 
on  the  status  of  the  United  Nations  International  Negotiating  Com- 
mittee (INC)  negotiations  on  climate  change,  the  role  of  the  United 
States  in  that  process,  and  an  assesement  of  the  United  States'  po- 
sition from  the  perspectives  of  energy  and  environmental  policy,  as 
well  as  international  competitiveness.  Witnesses  included  repre- 
sentatives from  the  Administration,  international,  business  and  en- 
vironmental community. 

STATUS  OF  LEGISLATION  REPORTED  BY  SUBCOMMITTEE  ON  ENERGY  AND 

POWER 

Awaiting  Full  Committee  Consideration:  H.R.  2966. 
Ordered  Reported:  H.R.  2809. 

Awaiting  Consideration  on  House  Floor:  H.R.  5000,  H.R.  3168. 
Passed  House/Pending  in  Senate:  None. 
Conference  Held/Conference  Report  Filed:  None. 
Public  Laws:  P.L.  102-46  (S.  258),  P.L.  102-486  (H.R.  776/S.  2166), 
P.L.  102-508  (S.  1583/H.R.  1489),  P.L.  102-579  (S.  1671/H.R.  2637). 

HEARINGS  HELD 

U.S.  Energy  Preparedness.  Oversight  hearing  assessing  the  na- 
tion's readiness  to  handle  a  possibly  severe  oil  emergency.  Hearing 
held  January  9,  1991.  Printed,  Serial  No.  102-20. 

National  Energy  Strategy.  (Part  1).  Oversight  hearings  on  a  mul- 
titude of  energy  issues.  Specific  topics  were  the  following:  National 
Energy  Policy  Goals,  February  20,  1991;  Oil  and  Gas  Policy,  Febru- 
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ary  27,  1991;  The  Administration's  National  Energy  Strategy,  Feb- 
ruary 28,  1991;  Electricity  Policy,  March  7,  1991;  Reducing  Oil  Con- 
sumption in  Cars  and  Light  Trucks,  March  13,  1991;  and  Electric 
Utility  Reform,  March  20,  1991.  Printed,  Serial  No.  102-29. 

Uranium  Enrichment.  (National  Energy  Strategy — Part  2).  Legis- 
lative hearing  on  bills  pertaining  to  the  uranium  enrichment  enter- 
prise. Hearing  held  April  10,  1991.  Printed,  Serial  No.  102-37.  H.R. 
145  (Mr.  McEwen)  and  H.R.  788  (Mrs.  Lloyd). 

CAFE  and  Alternative  Fuels.  (National  Energy  Strategy — Part  3). 
Legislative  hearings  on  the  CAFE  and  alternative  fuel  provisions  of 
the  National  Energy  Strategy  legislation.  Hearings  held  April  16, 
17,  and  25,  1991.  Printed,  Serial  No.  102-59.  H.R.  140  (Mr. 
McEwen),  H.R.  446  (Mrs.  Boxer),  H.R.  560  (Mr.  Panetta),  H.R.  612 
(Mr.  Glickman),  H.R.  1301  (Mr.  Dingell,  by  request),  H.R.  1538  (Mr. 
Brown),  HR.  1543  (Mr.  Lent),  H.R.  1583  (Mr.  Scheuer)  and  H.R. 
1593  (Mr.  Wise). 

Electricity  Regulation.  (National  Energy  Strategy — Part  4).  Legis- 
lative hearing  on  the  electric  utility  industry  reform  provisions  of 
the  National  Energy  Strategy  legislation.  Hearings  held  May  1,  2, 
and  June  26,  1991.  Printed,  Serial  No.  102-60.  H.R.  1301  (Mr.  Din- 
gell, by  request),  HR.  1543  (Mr.  Lent)  and  H.R.  2224  (Mr.  Markey). 

Nuclear  Issues.  (National  Energy  Strategy — Part  2).  Legislative 
hearing  on  the  nuclear  provisions  of  the  National  Energy  Strategy 
legislation.  Hearing  held  May  8,  1991.  Printed,  Serial  No.  102-37. 
H.R.  1301  (Mr.  Dingell,  by  request)  and  H.R.  1543  (Mr.  Lent). 

Strategic  Petroleum  Reserve.  (National  Energy  Strategy — Part  5). 
Legislative  hearing  on  the  Strategic  Petroleum  Reserve  provisions 
of  the  National  Energy  Strategy  legislation.  Hearing  held  May  16, 
1991.  Printed,  Serial  No.  102-71.  HR.  195  (Mr.  Conte),  H.R.  560 
(Mr.  Panetta),  H.R.  777  (Mr.  Sharp),  H.R.  778  (Mr.  Sharp),  H.R. 
1301  (Mr.  Dingell,  by  request)  and  H.R.  1543  (Mr.  Lent). 

Pipeline  Safety  Reauthorization.  Legislative  hearing  on  the  Un- 
derwater Hazardous  Liquid  Pipeline  Safety  Act  and  reauthoriza- 
tion and  amendments  to  the  pipeline  safety  acts:  the  Natural  Gas 
Pipeline  Safety  Act  of  1968  and  the  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979.  Hearing  held  May  22,  1991.  Printed,  Serial  No. 
102-63.  HR.  977  (Mr.  Weldon),  H.R.  1489  (Mr.  Sharp)  and  H.R. 
2201  (Mr.  Dwyer). 

Energy  Efficiency.  (National  Energy  Strategy — Part  5).  Legisla- 
tive hearing  on  the  energy  efficiency  provisions  of  the  National 
Energy  Strategy  legislation.  Hearing  held  May  29,  1991.  Printed, 
Serial  No.  102-71.  H.R.  776  (Mr.  Sharp),  H.R.  1301  (Mr.  Dingell,  by 
request),  H.R.  1543  (Mr.  Lent)  and  HR.  2220  (Mr.  Atkins). 

State  Control  of  Water  Resources.  Legislative  hearing  on  legisla- 
tion to  amend  the  Federal  Power  Act  with  regard  to  state  control 
of  water  resources.  Hearing  held  June  4,  1991.  Printed,  Serial  No. 
102-65.  HR.  649  (Mr.  Stallings). 

Natural  Gas  Pipelines.  (National  Energy  Strategy — Part  6).  Leg- 
islative hearing  on  the  natural  gas  pipeline  provisions  of  the  Na- 
tional Energy  Strategy  legislation.  Hearing  held  June  5,  1991. 
Printed,  Serial  No.  102-76.  H.R.  779  (Mr.  Sharp),  H.R.  1301  (Mr. 
Dingell,  by  request)  and  H.R.  1543  (Mr.  Lent). 

Pump  Labeling  and  Octane  Cheating.  (National  Energy  Strate- 
gy— Part  6).  Legislative  hearing  on  a  bill  amending  the  Petroleum 
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Marketing  Practices  Act  to  provide  consumers  with  additional  in- 
formation concerning  the  octane  rating  of  gasoline.  Hearing  held 
June  12,  1991.  Printed,  Serial  No.  102-76.  H.R.  219  (Mr.  Schumer) 
and  H.R.  2578  (Mr.  Sharp). 

Hydropower  and  Oil  Pipeline.  (National  Energy  Strategy — Part 
6).  Legislative  hearing  on  the  hydropower  and  oil  pipeline  provi- 
sions of  the  National  Energy  Strategy  legislation.  Hearing  held 
June  13,  1991.  Printed,  Serial  No.  102-76.  H.R.  1301  (Mr.  Dingell, 
by  request)  and  H.R.  154$  (Mr.  Lent). 

Energy  Policy  and  Global  Warming.  (National  Energy  Strategy- 
Part  7).  Legislative  hearing  on  a  resolution  expressing  the  sense  of 
the  House  that  the  U.S.  promptly  implement  the  recommendations 
of  the  National  Academy  of  Sciences  issued  in  its  report  Policy  Im- 
plications of  Greenhouse  Warming.  Hearing  held  June  19,  1991. 
Printed  Serial  No.  102-93.  H.  Res.  13k  (Mr.  Sharp). 

Coal  Policy.  (National  Energy  Strategy — Part  7).  Legislative 
hearing  on  the  coal  policy  provisions  of  the  National  Energy  Strat- 
egy legislation.  Hearing  held  June  25,  1991.  Printed  Serial  No.  102- 
93.  H.R.  1543  (Mr.  Lent)  and  H.R.  2639  (Mr.  Boucher). 

Regional  Perspectives  in  National  Energy  Strategy.  (National 
Energy  Strategy — Part  7).  Oversight  hearings  on  regional  Perspec- 
tives of  a  national  energy  strategy.  Field  hearings  held  in  Annap- 
olis, Maryland,  and  New  York,  New  York  on  September  10  and  20, 
1991,  respectively.  Printed  Serial  No.  102-93. 

Waste  Isolation  Pilot  Project.  Legislative  hearing  held  on  the 
Waste  Isolation  Pilot  Project  scheduled  to  be  built  near  Carlsbad, 
New  Mexico.  Hearing  held  November  7,  1991.  Printed  Serial  No. 
102-97.  H.R.  2637  (Mr.  Kostmayer). 

Soviet  Oil  Production,  U.S.  Investment  and  World  Prices.  Over- 
sight hearing  focused  on  the  ramifications  the  Soviet  oil  crisis 
could  have  on  the  world  price  of  oil.  Hearing  held  December  11, 

1991.  Printed  Serial  No.  102-98. 

What's  Ailing  the  U.S.  Auto  Industry.  Oversight  hearings  on  the 
status  of  the  American  auto  industry.  Hearings  held  on  January  16 
and  April  30,  1992.  Printed  Serial  No.  102-146. 

DOE's  Implementation  of  the  Renewable  Energy  Joint  Venture 
Program.  Oversight  hearing  held  jointly  with  the  Committee  on 
Science  and  Technology's  Subcommittee  on  Environment.  The 
focus  was  DOE's  implementation  of  the  Renewable  Energy  and 
Energy  Efficiency  Technology  Competitiveness  Act  of  1989.  Hear- 
ing held  on  January  29,  1992.  Printed  Serial  No.  102-113. 

Analysis  of  DOE's  FY  1993  Budget.  Oversight  hearing  on  the 
Energy  Department  FY  1993  budget.  Hearing  held  on  February  25, 

1992.  Printed  Serial  No.  102-115. 

Domestic  and  International  Climate  Change  Policy.  Oversight 
hearing  on  global  warming.  Hearing  held  on  March  3,  1992.  Print- 
ed Serial  No.  102-121. 

Petroleum  Marketing  Competition  Enhancement  Act.  Legislative 
hearing  on  petroleum  marketing  legislation.  Hearing  held  on  June 
11,  1992.  Printed  Serial  No.  102-131.  H.R.  2966  (Mr.  Synar). 

Consumer  Impact  of  New  State  and  Federal  Natural  Gas  Rules. 
Oversight  hearing  on  the  Federal  Energy  Regulatory  Commission's 
Order  636.  Hearing  held  on  July  8,  1992.  Printed  Serial  No.  102- 
162. 
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Elwha  River  Ecosystem  and  Fisheries  Restoration  Act.  Joint  legis- 
lative hearing  on  a  bill  which  concerns  the  future  of  two  dams  lo- 
cated on  the  Elwah  River  in  Washington  State.  The  hearing  was 
held  with  the  Subcommittee  on  Fisheries  and  Wildlife  Conserva- 
tion and  the  Environment  of  the  Committee  on  Merchant  Marine 
and  Fisheries  and  the  Subcommittee  on  Water,  Power  and  Offshore 
Energy  Resources  of  the  Committee  on  Interior  and  Insular  Af- 
fairs. Hearing  held  on  July  9,  1992.  Printed  Serial  No.  102-147. 
H.R.  4844  (Mr.  Swift). 

COMMITTEE  PRINTS 

None. 


Subcommittee  on  Telecommunications  and  Finance 

Summary  of  Subcommittee  Activities 


Total  Bills  Referred  to  Subcommittee   131 

Public  Laws   6 

Legislative  Hearings: 

Number  of  issues   14 

Number  of  bills   24 

Hours  of  sitting   84 

Number  of  sessions   28 

Oversight  and  Investigative  Hearings: 

Number  of  issues   14 

Hours  of  sittings  ,   44 

Number  of  sessions   15 

Legislative  Markups: 

Number  of  bills   14 

Hours  of  sitting   19 

Number  of  sessions   12 

Executive  Sessions: 

Number  of  meetings   0 

Hours  of  sitting   0 


Legislative  Activities 
i.  telecommunications 

Cable  Television  Consumer  Protection  and  Competition  Act  of  1992 
Public  Law  102-385  (S.  12,  H.R.  4850,  H.R.  1303) 

To  amend  the  Communications  Act  of  1934  to  provide  increased 
consumer  protection  and  to  promote  increased  competition  in  the 
cable  television  and  related  markets,  and  for  other  purposes. 

Summary 

Passage  of  the  Cable  Communications  Policy  Act  of  1984  (the 
' 'Cable  Act"),  which  largely  deregulated  the  cable  television  indus- 
try, was  premised  on  the  expectation  that  emerging  competition  in 
the  video  marketplace  would  result  in  reasonable  rates  for  cable 
service  and  improved  customer  services  practices.  Since  passage  of 
the  Cable  Act,  however,  competition  to  cable  from  alternative  mul- 
tichannel video  technologies  has  failed  to  materialize  as  rapidly  as 
was  anticipated.  At  the  same  time,  consumer  complaints  about 
high  and  rising  cable  rates  and  poor  customer  service  practices 
have  become  widespread.  Concerns  also  have  been  raised  about  the 
evolving  structure  of  the  video  programming  marketplace  and  its 
implications  for  the  flow  of  news,  information,  and  entertainment 
to  the  American  people. 

H.R.  1303,  which  was  nearly  identical  to  legislation  that  passed 
the  House  unanimously  during  the  101st  Congress,  was  designed  to 
address  the  principal  concerns  about  the  performance  of  the  cable 
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industry  and  the  development  of  the  market  for  video  program- 
ming since  passage  of  the  Cable  Act.  The  Subcommittee  held  legis- 
lative hearings  on  H.R.  1303  and  in  April  of  1992  a  clean  bill,  H.R. 
4850,  was  forwarded  by  the  Subcommittee  to  the  full  Committee  in 
lieu  of  H.R.  1303.  In  January,  1992,  the  Senate  passed  S.  12,  a  com- 
panion bill  to  the  House  legislation.  After  House  passage  of  H.R. 
4850  in  July,  1992,  a  House/Senate  conference  was  requested  on  S. 
12. 

S.  12,  as  reported  by  the  conference  committee,  protects  cable 
consumers  by  preventing  unreasonable  rates  and  by  requiring  the 
cable  industry  to  improve  customer  service  practices.  Specifically, 
the  FCC  and  franchising  authorities  are  directed  to  ensure  that 
rates  for  basic  service  are  -  'reasonable"  where  cable  systems  do  not 
face  effective  competition.  The  legislation  allows  cable  consumers, 
local  governments,  and  other  public  organizations  to  file  petitions 
with  the  FCC  challenging  rates  for  all  tiers  of  programming  service 
except  services  offered  on  a  per  program  or  per  service  basis.  Rate 
regulation  would  be  permitted  as  an  interim  measure  until  there  is 
effective  competition  in  the  cable  operators'  service  area. 

The  conferees  adopted  the  Senate  provisions  of  must  carry  and 
retransmission  consent  requirements,  which  govern  cable  carriage 
of  local  broadcast  signals.  Under  the  must  carry  provision,  cable 
operators  are  required  to  reserve  up  to  one-third  of  their  total 
channel  capacity  for  local  commercial  broadcast  signals.  Cable  op- 
erators also  are  required  to  carry  all  qualified  local  noncommercial 
educational  television  stations,  subject  to  certain  exceptions.  Broad- 
cast stations  are  permitted  to  elect,  instead  of  must  carry  rights,  to 
negotiate  with  cable  operators  for  retransmission  rights  to  their 
broadcast  signals.  The  election  is  for  three  year  intervals.  In  imple- 
menting this  provision,  the  FCC  is  required  to  take  into  consider- 
ation any  affect  on  subscribers  rates  and  ensure  that  subscribers 
rates  are  reasonable. 

The  conference  report  also  adopted  the  provisions  from  H.R.  4850 
to  require  the  FCC  to  establish  enforceable  customer  service  stand- 
ards addressing  concerns  such  as  outages  and  service  calls,  system 
office  hours  and  telephone  availability,  and  information  on  billing 
and  refunds.  The  bill  allows  local  authorities  to  seek  enhanced  cus- 
tomer service  and  consumer  protection  standards  as  they  renegoti- 
ate their  franchise  agreements  and  to  establish  and  enforce  laws 
that  impose  more  stringent  service  requirements.  The  bill  ensures 
that  states  and  local  authorities  retain  the  ability  to  enact  and  en- 
force generic  consumer  protection  laws,  whether  or  not  the  provi- 
sions of  such  laws  are  written  into  the  cable  franchise  agreement. 
The  FCC  is  required  to  prescribe  regulations  to  increase  the  com- 
patibility between  TV  sets  equipped  with  premium  functions, 
VCRs,  and  cable  systems.  The  FCC  also  is  required  to  develop  regu- 
lations to  promote  the  commercial  availability  of  remote  controls 
from  cable  operators  and  retail  vendors  and  to  require  cable  opera- 
tors to  notify  subscribers  that  they  may  purchase  a  remote  control 
from  various  suppliers  or  retail  outlets  rather  than  renting  it  from 
the  cable  operator. 

This  legislation,  for  the  first  time,  codifies  regulations  requiring 
television  broadcasters  to  develop  and  execute  a  program  to  ensure 
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equal  opportunity  in  employment.  The  bill  also  strengthens  exist- 
ing EEO  laws  affecting  the  cable  industry. 

In  addition,  the  law  requires  the  FCC  to  submit  to  Congress  re- 
ports concerning:  sports  migration,  competition  in  the  video  mar- 
ketplace, equipment  compatibility,  home  shopping  stations,  and 
competition  and  diversity  in  the  program  delivery  marketplace. 
The  FCC  also  is  required  to  report  to  Congress  by  January  1,  1994, 
on  the  financial  condition,  profitability,  rates,  and  performance  of 
the  cable  industry. 

The  legislation,  as  reported  by  the  conference  committee,  encour- 
ages the  development  of  multiple,  competitive  cable  franchises  and 
municipal  operation  of  cable  franchises.  Under  the  legislation,  for 
systems  where  it  is  or  becomes  technologically  feasible,  and  for  all 
systems  within  ten  years,  operators  are  prohibited  from  requiring 
subscribers  to  purchase  expanded  service  tiers  to  be  able  to  buy 
pay  services  such  as  HBO  and  Showtime.  Further,  cable  operators 
are  required  to  file  financial  information  with  the  FCC  on  an 
annual  basis.  The  FCC  is  also  directed  to  set  limits  on  the  number 
of  channels  a  vertically  integrated  programmer  can  occupy  on  a 
cable  system.  The  FCC  is  also  required  to  initiate  a  rulemaking 
proceeding  to  impose  access  to  broadcast  time,  use  of  facilities,  and 
other  public  interest  requirements  on  Direct  Broadcast  Satellite 
(DBS)  systems  not  regulated  as  common  carriers  and  to  consider 
the  implications  of  DBS  for  localism.  DBS  operators  are  required  to 
reserve  4-7  percent  of  channel  capacity  for  noncommercial  pro- 
gramming of  an  educational  or  informational  nature. 

Legislative  history 

On  March  6,  1991,  Messrs.  Markey  and  Dingell  introduced  H.R. 
1303. 

On  March  20,  and  June  18  and  27,  1991,  the  Subcommittee  held 
legislative  hearings  on  H.R.  1303. 

On  April  8,  1992,  the  Subcommittee  marked  up  a  Committee 
Print  and  reported  a  clean  bill  (H.R.  4850)  by  voice  vote. 

On  June  17,  1992,  the  Committee  ordered  reported  H.R.  4850, 
amended  (H.  Rept.  102-628,  filed  June  29,  1992),  by  a  recorded  vote: 
31-12. 

On  July  23,  1992,  the  House  passed  H.R.  4850,  amended,  by  a  re- 
corded vote:  340-73.  Subsequently,  S.  12,  a  similar  Senate-passed 
measure,  was  passed  in  lieu  after  being  amended  to  contain  the 
language  of  the  House  bill  as  passed. 

On  July  23,  1992,  the  House  insisted  on  its  amendments  to  S.  12 
and  requested  a  conference.  On  September  17,  1992,  the  House 
agreed  to  the  conference  report  by  a  recorded  vote:  280-128  (H. 
Rept.  102-862,  filed  September  14,  1992). 

On  September  21,  1992,  the  conference  report  was  considered  in 
the  Senate.  On  September  22,  1992,  the  Senate  agreed  to  the  con- 
ference report  by  a  recorded  vote:  74-25. 

On  October  3,  1992,  the  President  vetoed  S.  12. 

On  October  5,  1992,  the  Senate  passed  S.  12,  the  President's  ob- 
jection notwithstanding,  by  a  recorded  vote  (%  required):  74-25. 

On  October  5,  1992,  the  House  passed  S.  12,  the  President's  objec- 
tion notwithstanding,  by  a  recorded  vote  (%  required):  308-114.  The 
bill  became  P.L.  102-385. 
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TELEPHONE  CONSUMER  PROTECTION  ACT  OF  1991 

Public  Law  102-243  (S.  1462,  H.R.  1304) 

To  amend  the  Communications  Act  of  1934  to  prohibit  certain 
practices  involving  the  use  of  telephone  equipment. 

Summary 

In  the  United  States,  use  of  the  telephone  and  related  telecom- 
munications technologies  to  conduct  business  has  become  common- 
place. Since  the  1920's,  telephone  marketing  (telemarketing)  has 
given  businesses  a  cost-effective  opportunity  to  broaden  markets  as 
well  as  provide  fast,  efficient  customer  service  information.  Today, 
rapidly  decreasing  telecommunications  costs  coupled  with  nation- 
wide business  use  of  sophisticated,  computer-driven  telemarketing 
tools  have  caused  the  frequency  and  number  of  unsolicited  telemar- 
keting calls  to  increase  markedly.  However,  unsolicited  telemarket- 
ing and  advertising  to  consumers  and  businesses  that  are  not  famil- 
iar with  the  company  or  its  products  or  services  have  frequently 
offended  consumers  as  unacceptably  intrusive  solicitations. 

In  recent  years  a  growing  number  of  telemarketers  have  used 
automatic  dialing  systems  to  increase  their  number  of  customer 
contacts.  The  Committee  record  indicates  that  these  systems  are 
used  to  make  millions  of  calls  every  day.  Each  system  has  the  ca- 
pacity to  dial  automatically  as  many  as  1,500  phones  per  day.  Tele- 
marketers often  program  their  systems  to  dial  sequential  blocks  of 
telephone  numbers,  which  have  included  those  of  emergency  and 
public  service  organizations,  as  well  as  unlisted  telephone  numbers. 

Once  a  phone  connection  is  made,  automatic  dialing  systems  can 
"seize"  a  recipient's  telephone  line  and  not  release  it  until  the 
prerecorded  message  is  played,  even  if  the  called  party  hangs  up 
before  the  message  has  been  completed.  This  capability  makes 
these  systems  not  only  intrusive,  but,  in  an  emergency,  potentially 
dangerous  as  well.  Despite  these  limitations — and  the  negative 
public  image  associated  with  these  systems  and  the  companies  that 
use  them — there  has  not  been  a  significant  decline  in  their  use. 
The  Committee  record  also  includes  examples  of  this  technology 
being  employed  in  conjunction  with  900  number  schemes. 

The  facsimile  machine  has  become  a  primary  tool  for  business  to 
relay  instantaneously  written  communications  and  transactions.  In 
an  effort  to  speed  communications  and  cut  overnight  delivery  costs, 
millions  of  offices  in  the  United  States  currently  send  more  than  30 
billion  pages  of  information  via  facsimile  machines  each  year.  How- 
ever, the  proliferation  of  facsimile  machines  has  been  accompanied 
by  explosive  growth  in  unsolicited  facsimile  advertising,  or  "junk 
fax." 

Facsimile  machines  are  designed  to  accept,  process,  and  print  all 
messages  which  arrive  over  their  dedicated  lines.The  fax  advertiser 
takes  advantage  of  this  basic  design  by  sending  advertisements  to 
available  fax  numbers,  knowing  that  it  will  be  received  and  printed 
by  the  recipient's  machine.  This  type  of  telemarketing  is  problem- 
atic for  two  reasons.  First,  it  shifts  some  of  the  costs  of  advertising 
from  the  sender  to  the  recipient.  Second,  it  occupies  the  recipient's 
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facsimile  machine  so  that  it  is  unavailable  for  legitimate  business 
messages  while  processing  and  printing  the  junk  fax. 

During  1992  the  FCC  conducted  a  rulemaking  to  implement  this 
Act.  The  FCC  decided  in  September  1992  to  impose  a  system  of 
company-generated  and  managed  "do-not-call"  lists.  In  addition, 
the  Commission  created  a  number  of  exceptions  to  the  regulations. 
While  awaiting  some  empirical  data  on  the  effectiveness  of  this  ap- 
proach, the  Subcommittee  will  be  poised  to  address  this  issue 
again,  earlier  in  the  session,  if  the  FCC  rules  prove  to  be  inad- 
equate. 

Legislative  history 

On  March  6,  1991,  Messrs.  Markey,  Rinaldo  and  other  Members 
introduced  H.R.  1304. 

On  April  24,  1991,  the  Subcommittee  held  a  legislative  hearing 
on  H.R.  1304  and  related  legislation  (H.R.  1305,  the  Telephone  Con- 
sumer Privacy  Act). 

On  May  9,  1991,  the  Subcommittee  reported  H.R.  1304,  amended, 
by  a  voice  vote.  On  July  30,  1991,  the  full  committee  ordered  re- 
ported H.R.  1304,  amended,  by  voice  vote  (H.Rept.  102-317,  filed 
November  15,  1991). 

On  November  18,  1991,  the  House  passed  H.R.  1304,  as  amended, 
under  suspension  of  the  rules,  by  voice  vote.  On  November  26, 
1991,  the  House  passed  S.  1462,  amended,  under  suspension  of  the 
rules,  by  voice  vote. 

On  November  27,  1991,  the  Senate  passed  S.  1462,  as  amended  by 
the  House,  by  voice  vote.  On  December  20,  1991,  the  President 
signed  S.  1462  (P.L.  102-243). 

PUBLIC  TELECOMMUNICATIONS  ACT  OF  1992 

Public  Law  102-356  (S.  1504,  H.R.  2977) 

To  authorize  appropriations  for  public  broadcasting,  and  for 
other  purposes. 

Summary 

H.R.  2977  authorizes  appropriations  for  the  Corporation  for 
Public  Broadcasting  (CPB)  of  $310  million  for  fiscal  year  1994,  $375 
million  for  fiscal  year  1995,  and  $425  million  for  fiscal  year  1996, 
respectively.  The  legislation  also  authorizes  continued  funding  of 
the  Public  Telecommunications  Facilities  Program  (PTFP)  at  $42 
million  for  each  of  fiscal  years  1992,  1993,  and  1994.  These  funds 
will  enable  public  television  and  radio  to  extend  service  to  under- 
served  audiences,  including  deaf  and  hearing-impaired  and  blind 
and  visually  impaired  people. 

In  order  to  increase  the  efficiency  of  the  CPB  Board  and  to  elimi- 
nate the  potential  for  paralyzing  tie  votes,  H.R.  2977  reduces  the 
number  of  directors  on  the  board  of  CPB  from  ten  to  nine,  permits 
directors  to  serve  until  their  successors  are  confirmed  or  for  the  re- 
mainder of  the  calendar  year,  increases  the  term  of  Board  mem- 
bers from  five  to  six  years,  and  staggers  the  terms  of  Board  mem- 
bers so  that  three  Board  seats  will  turn  over  every  two  years.  The 
bill  enables  officers  of  CPB  to  sit  on  the  board  of  directors  of  orga- 
nizations other  than  CPB,  provided  that  such  organizations  do  not 
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receive  funds  for  CPB  and  that  the  CPB  board  has  approved  such 
arrangements  in  advance. 

H.R.  2977  also  mandates  that  CPB,  after  consultation  with  the 
system  of  public  telecommunications  entities,  prepare  and  submit 
to  Congress  an  annual  report  for  each  of  fiscal  years  1994  through 
1996  on  CPB's  activities  and  expenditures  relating  to  educational 
programs  and  public  radio  expansion.  Similarly,  the  bill  increases 
the  number  of  reports  that  CPB  is  required  to  file  with  Congress 
regarding  the  Independent  Television  Service  (ITVS),  and  requires 
that  such  reports  include  carriage  and  viewing  information  for 
ITVS-funded  programming.  In  addition,  H.R.  2977  clarifies  that  the 
Children's  Television  Act  of  1990  applies  to  both  commercial  and 
noncommercial  broadcasters  and  that  recipients  of  CPB  funds  must 
comply  with  the  FCC's  Equal  Employment  Opportunity  policies. 
The  legislation  imposes  a  ban  on  indecent  programming  on  broad- 
cast television  and  radio  between  the  hours  of  6  am  and  12  mid- 
night. The  bill  enables  CPB  to  utilize  its  system  support  activities 
funds  for  affordable  training  programs. 

The  House  amended  the  legislation  to  require  the  CPB  include  in 
its  Annual  Report  a  listing  of  each  organization  that  receives  a 
grant  from  CPB  to  produce  programming,  the  name  of  the  produc- 
er, the  title  of  the  program,  and  the  amount  of  the  grant;  and  to 
require  that  CPB  consult  periodically  with  public  broadcasting  sta- 
tions in  reviewing  grant  distribution  criteria. 

Amendments  adopted  by  the  Senate  and  agreed  to  by  the  House 
were  as  follows:  (1)  clarify  the  existing  statutory  mandate  of  the 
CPB  board  to  facilitate  the  development  of  high  quality,  diverse,  in- 
novative, and  creative  programming  that  also  is  objective  and  bal- 
anced by  implementing  a  public  review  process,  (2)  require  CPB  to 
maintain  a  public  file  that  contains  information  concerning  the 
funds  disbursed  by  CPB  and  ITVS  for  the  production  of  national 
programming,  (3)  require  CPB  to  prepare  reports  on  the  most  effec- 
tive ways  to  establish  and  implement  a  ready-to-learn  public  televi- 
sion channel  and  to  use  telecommunications  facilities  for  distance 
learning  projects  and  rural  areas,  (4)  require  CPB  to  expand  the 
text  of  the  identification  that  follows  programs  funded  by  CPB,  and 
(5)  require  ITVS,  to  the  maximum  extent  practicable,  to  award 
grants  to  recipients  representing  the  widest  possible  geographic  dis- 
tribution. 

Legislative  history 

On  July  17,  1991,  the  Subcommittee  held  a  hearing  on  reauthor- 
izing the  Corporation  for  Public  Broadcasting. 

On  July  23,  1991,  Messrs.  Markey,  Rinaldo  and  others  introduced 
H.R.  2977. 

On  July  25,  1991,  the  Subcommittee  reported  H.R.  2977,  amend- 
ed, by  voice  vote,  to  the  full  Committee. 

On  July  30,  1991,  the  full  Committee  ordered  reported  H.R.  2977, 
amended,  by  voice  vote  (H.Rept.  102-363,  filed  November  23,  1991). 

On  November  25,  1991,  the  House  passed  H.R.  2977,  as  amended, 
under  suspension  of  the  rules,  by  voice  vote. 

On  June  3,  1992,  the  Senate  passed  H.R.  2977,  with  an  amend- 
ment, by  a  recorded  vote:  84-11. 
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On  August  4,  1992,  the  House  passed  H.R.  2977,  as  amended  by 
the  Senate,  by  voice  vote.  On  August  26,  1992,  the  President  signed 
H.R.  2977  (P.L.  102-356). 

TELECOMMUNICATIONS  AUTHORIZATION  ACT  OF  1992 

P.L.  102-538  (H.R.  6180,  H.R.  3031,  H.R.  2558) 

To  authorize  appropriations  for  the  National  Telecommunica- 
tions and  Information  Administration,  and  for  other  purposes. 

Summary 

The  National  Telecommunications  and  Information  Administra- 
tion (NTIA)  serves  as  the  President's  principal  advisor  for  the  de- 
velopment and  presentation  of  domestic  and  international  commu- 
nications policy.  In  this  capacity,  NTIA  has  five  primary  responsi- 
bilities. First,  NTIA  is  charged  with  developing  and  presenting  the 
policies  of  the  Executive  Branch  on  telecommunications  and  other 
information  issues,  both  to  other  agencies  and  to  Congress.  Second, 
NTIA  manages  and  allocates  the  Federal  Government's  portion  of 
the  radio  frequency  spectrum,  which  total  about  50  percent  of  all 
usable  spectrum  allocations.  Third,  NTIA  conducts  basic  research 
on  issues  such  as  spectrum  efficiency  and  Integrated  Services  Digi- 
tal Network  (ISDN)  through  its  Institute  for  Telecommunications 
Sciences  (ITS)  in  Boulder,  Colorado,  and  through  its  Office  of  Policy 
Analysis  and  Development,  in  Washington,  D.C.  Fourth,  NTIA  ad- 
minister the  Public  Telecommunications  Facilities  Program 
(PTFP),  a  competitive  matching  grant  program  that  supports  public 
television  and  public  radio  facilities  (excluding  land  and  buildings). 
Finally,  NTIA,  in  conjunction  with  the  FCC,  the  State  Department 
and  other  agencies,  develops  U.S.  policy  regarding  international 
telecommunications  issues,  including  international  satellite  and 
trade. 

H.R.  6180  (originally  introduced  as  H.R.  2558  and  passed  by  the 
House  as  H.R.  3031)  was  introduced  to  provide  statutory  organiza- 
tion for  NTIA  and  to  authorize  appropriations  for  FY  1992  and 
1993.  Because  it  was  created  by  executive  order,  NTIA  was  never 
provided  with  statutory  authorization  by  Congress.  Members  of  the 
Subcommittee  were  concerned  that  NTIA's  current  status  rendered 
it  vulnerable  to  attempts  to  change  its  responsibilities  and  activi- 
ties in  a  manner  that  could  lower  NTIA's  prominence  within  the 
Commerce  Department  and  thus  diminish  NTIA's  effectiveness. 
Furthermore,  members  of  the  Subcommittee  believed  that  NTIA 
required  statutory  authorization  to  place  the  agency  on  an  equal 
footing  with  other  Executive  agencies.  H.R.  6180  provides  formal 
statutory  organization  to  NTIA  to  ensure  that  it  permanently  re- 
tains its  status  as  a  leader  in  the  development  of  telecommunica- 
tions policy. 

H.R.  6180  establishes  NTIA  within  the  Department  of  Commerce 
and  specifies  that  it  shall  be  headed  by  an  Assistant  Secretary  for 
Communications  and  Information.  This  legislation  does  not  reas- 
sign any  function  currently  vested  in  the  FCC.  the  bill  defines  the 
scope  of  powers  of  the  NTIA  and  recognizes  that  the  Secretary  of 
Commerce  will  continue  to  have  a  role  in  the  functions  of  the 
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agency.  H.R.  6180  authorizes  $18.7  million  for  salaries  and  ex- 
penses for  FY  1992  and  $21  million  for  FY  1993. 

H.R.  6180  requires  that  NTIA  investigate  and  report  on  the  role 
of  telecommunications  in  crimes  of  hate  and  violent  acts  against 
ethnic,  religious,  and  racial  minorities,  and  submit  the  export  to 
the  Committee  on  Energy  and  Commerce.  The  bill  also  incorpo- 
rates certain  miscellaneous  provisions  contained  in  H.R.  1674. 

H.R.  6180  includes  restrictions  on  the  NTIA  with  respect  to  so- 
licitations of  outside  funding.  Specifically,  H.R.  6180  prohibits  any 
officer  or  employee  of  the  NTIA  to  solicit  any  gift  or  bequest  of 
property,  from  any  entity,  for  the  purpose  of  furthering  the  author- 
ized functions  of  the  NTIA  if  such  solicitation  would  create  a  con- 
flict of  interest  or  an  appearance  of  a  conflict  of  interest. 

Legislative  history 

On  June  5,  1991,  Messrs.  Markey  and  Rinaldo  introduced  H.R. 

2558. 

On  June  6,  1991,  the  Subcommittee  held  a  legislative  hearing  on 
H.R.  2558. 

On  July  25,  1991,  the  Subcommittee  marked  up  H.R.  2558  and 
reported  a  clean  bill  (H.R.  3031)  to  the  full  committee,  by  voice 
vote. 

On  July  30,  1991,  the  full  Committee  reported  H.R.  3031,  as 
amended,  by  voice  vote  (H.Rept.  102-335,  filed  November  19,  1991). 

On  November  23,  1991,  the  House  passed  H.R.  3031,  as  amended, 
under  suspension  of  the  rules,  by  voice  vote. 

On  October  6,  1992,  Mr.  Markey  introduced  H.R.  6180,  a  measure 
similar  to  H.R.  3031. 

On  October  6,  1992,  the  Committee  on  Energy  and  Commerce  dis- 
charged H.R.  6180  by  unanimous  consent  and  the  House  passed 

H.  R.  6180  by  voice  vote.  On  October  8,  1992,  the  Senate  passed  H.R. 
6180  by  voice  vote.  On  October  27,  1992,  the  President  signed  H.R. 
6180  (P.L.  102-538). 

FEDERAL  COMMUNICATIONS  COMMISSION  AUTHORIZATION  ACT  OF  1991 

(H.R.  1674) 

To  amend  the  Communications  Act  of  1934  to  reauthorize  the 
Federal  Communications  Commission,  and  for  other  purposes. 

Summary 

H.R.  1674  authorized  $133.5  million  for  the  FCC  in  FY  1992,  in- 
cluding $7.3  million  for  fixed  cost  increases  and  $8.7  million  for 
programmatic  increases  to  improve  program  performance  and 
begin  headquarters  consolidation.  FCC  staffing  will  increase  from 

I,  778  full  time  employees  (FTEs)  in  FY  1991  to  1,828  in  FY  1992. 
For  FY  1993,  H.R.  1674  authorized  the  Commission  to  receive 
$163.5  million,  including  $5.94  million  to  cover  fixed  cost  increases, 
and  $15.3  million  for  programmatic  increases.  This  level  of  funding 
would  permit  the  Commission  to  hire  an  additional  75  FTEs. 

H.R.  1674  contained  a  provision  that  would  authorize  the  FCC  to 
assess  and  collect  user  fees  to  cover  the  costs  of  certain  of  its  regu- 
latory activities.  The  Administration  has  recommended  a  new  regu- 
latory fee  program  that  would  authorize  the  FCC  to  collect  an  addi- 
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tional  $65  million  in  fees  in  FY  1992.  The  Commission  would  begin 
assessing  fees  to  cover  most  of  the  budgeted  $70.8  million  cost  of 
policymaking,  enforcement,  user  information  services,  and  interna- 
tional functions.  The  legislation  provided  authority  for  the  FCC  to 
collect  $65,866,070,  minus  $866,070  for  administrative  costs  and  un- 
collectables,  providing  a  net  of  $65  million  for  programmatic  pur- 
poses. The  legislation  included  as  "feeable"  all  entities  regulated  by 
the  FCC,  with  the  exemption  of  amateur  radio  operators,  public 
safety  and  noncommercial  users,  and  nonprofit  entities  with  tax 
exempt  status.  Throughout  its  consideration  of  the  legislation,  the 
Subcommittee  tailored  the  user  fee  schedule  to  ensure  that  the  fees 
for  particular  groups  of  users  accurately  reflected  the  costs  in- 
curred by  the  FCC  in  regulating  that  user.  These  modifications  en- 
sured a  fair  and  effective  implementation  of  the  user  fee  provi- 
sions. 

H.R.  1674  also  contained  a  provision  to  restrict  the  import  and 
manufacture  of  receiving  equipment,  or  "scanners,"  capable  of 
intercepting  cellular  frequencies.  This  provision  was  an  extension 
of  the  privacy  protections  provided  by  the  Electronic  Communica- 
tions Privacy  Act  of  1986  which  afforded  Federal  privacy  protec- 
tions to  cellular  telephone  users;  it  was  subsequently  included  in 
the  text  of  H.R.  6180  (P.L.  102-538). 

Legislative  history 

On  April  9,  1991,  Messrs.  Markey  and  Rinaldo  introduced  H.R. 
1674. 

On  April  10,  1991,  the  Subcommittee  held  a  legislative  hearing 
on  H.R.  1674. 

On  July  25,  1991,  the  Subcommittee  reported  H.R.  1674,  amend- 
ed, by  voice  vote,  to  the  full  Committee. 

On  July  30,  1991,  the  full  Committee  ordered  reported  H.R.  1674, 
amended,  by  a  voice  vote  (H.Rept.  102-207,  filed  September  17, 
1991). 

On  September  24,  1991,  the  House  passed  H.R.  1674,  as  amended, 
under  suspension  of  the  rules,  by  a  voice  vote. 

On  September  26,  1992,  the  bill  was  received  in  the  Senate  and 
referred  to  the  Senate  Committee  on  Commerce,  Science,  and 
Transportation. 

Several  provisions  of  H.R.  1674  (including  telephone  operator 
services,  Hawaii  monitoring  station,  clarification  of  Commission 
refund  authority,  electronic  filing  of  applications,  and  tower  safety 
accountability)  were  incorporated  into  H.R.  6180,  the  "Telecom- 
munications Authorization  Act  of  1992."  (For  further  action,  see 
H.R.  6180.) 

TELEPHONE  DISCLOSURE  AND  DISPUTE  RESOLUTION  ACT 

P.L.  102-556  (H.R.  6191,  S.  1579,  H.R.  3490,  H.R.  2330,  H.R.  328) 

To  protect  the  public  and  the  future  development  of  interstate 
pay-per-call  technology  by  providing  for  the  regulation  and  over- 
sight of  the  applications  and  growth  of  the  pay-per-call  industry, 
and  for  other  purposes. 
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Summary 

Audiotext  service  is  a  passive  or  interactive  voice  message  ac- 
cessed by  a  telephone.  Such  services  are  often  referred  to  generical- 
ly  as  "900  services"  since  the  callers  are  required  to  dial  a  900 
prefix  in  order  to  obtain  interstate  access  to  these  services.  Audio- 
text  centers  are  usually  comprised  of  computers  programmed  to 
provide  a  specific  service.  The  owners  of  audiotext  centers  are  com- 
monly referred  to  as  "information  providers."  Interexchange  com- 
panies in  some  cases  also  act  as  information  providers  offering  900 
services  themselves. 

Although  more  recent  applications  of  the  900  services  are  direct- 
ed at  business  services,  most  applications  continue  to  be  entertain- 
ment oriented.  The  lucrative  nature  of  900  services  and  the  low 
barriers  to  entry  have  attracted  programming  that  some  contend 
are  distasteful  or  inappropriate.  Services  such  as  "dial-a-porn,"  talk 
or  "gab"  lines  and  high-priced  services  aimed  at  children  have 
raised  legal,  regulatory  and  political  concerns  in  the  industry.  The 
misleading  and  unethical  marketing  and  billing  practices  of  some 
in  the  industry  coupled  with  the  long-term  problem  of  telephone 
piracy  have  led  consumer  groups  to  look  to  federal  or  state  agen- 
cies for  protection. 

Several  Members  of  Congress  have  shown  an  interest  in  curbing 
the  abuses  that  have  occurred  with  900  numbers.  H.R.  328,  intro- 
duced by  Mr.  Gordon,  regulated  the  interstate  audiotext  industry. 
It  was  identical  to  legislation  introduced  in  the  previous  Congress. 
The  purpose  of  the  legislation  was  to  protect  the  public  interest  by 
providing  for  regulation  and  oversight  of  the  development  and  ap- 
plication of  the  technology  known  as  audiotext  services. 

The  Subcommittee  held  a  legislative  hearing  on  H.R.  328  on  Feb- 
ruary 28,  1991.  Testimony  was  received  from  various  consumer,  in- 
dustry and  regulatory  witnesses  and  from  Mr.  Gordon.  Legislation 
was  subsequently  prepared  for  the  Subcommittee's  consideration 
based  upon  the  hearing  record  and  was  introduced  as  H.R.  2330. 
This  legislation  required  the  FCC  to  commence  a  rulemaking  pro- 
ceeding to  regulate  the  audiotext  services  industry,  and  to  incorpo- 
rate certain  provisions  to  protect  consumers.  It  stipulated  that  au- 
diotext services  must  contain  a  preamble  message  which  informed 
callers  of  the  cost  of  the  call,  a  description  of  the  service,  the  need 
for  parental  consent  for  callers  under  18  years  of  age,  and  notifica- 
tion to  callers  of  their  right  to  hang  up  during  the  preamble  and 
not  be  charged.  It  also  contained  a  provision  to  ensure  that 
common  carriers  refund  charges  to  consumers  for  services  found  to 
be  fraudulent.  Other  provisions  of  the  legislation  protected  consum- 
ers by  prohibiting  the  disconnection  of  telephone  service  for  non- 
payment of  audiotext  charges  and  by  giving  residential  subscribers 
the  ability  to  block  calls  to  900  services  from  their  homes. 

At  the  full  Committee  markup,  H.R.  2330  was  incorporated  into 
legislation  introduced  by  Mr.  Swift  (H.R.  3490)  and  was  approved 
by  the  Committee.  As  a  compromise  between  H.R.  3490  and  S. 
1579,  H.R.  6191  was  introduced  on  October  6,  1992.  New  provisions 
included  in  this  bill  prohibit  the  manufacture  or  use  of  scanning 
equipment  to  monitor  cellular  frequencies. 
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Legislative  history 

On  January  3,  1991,  Mr.  Gordon  introduced  H.R.  328. 
On  February  28,  1991,  the  Subcommittee  held  a  legislative  hear- 
ing on  H.R.  328. 

On  May  9,  1991,  the  Subcommittee  reported  by  voice  vote  to  the 
full  Committee  a  Committee  Print. 

On  May  14,  1991,  Messrs.  Markey,  Rinaldo  and  others  introduced 
H.R.  2330  (a  clean  bill  reflecting  Committee  Print  adopted  on  May 
9,  1991). 

On  October  3,  1991,  Messrs.  Swift,  Markey,  Rinaldo  and  Ritter 
introduced  H.R.  3490  (a  clean  bill  reflecting  actions  taken  by  the 
Telecommunications  and  Finance,  and  Transportation  and  Hazard- 
ous Materials  Subcommittees  on  H.R.  2330  and  H.R.  2829,  respec- 
tively). 

On  October  8,  1991,  the  full  Committee  ordered  reported  H.R. 
3490,  by  voice  vote  (H.  Rept.  102-430,  filed  February  5,  1992). 

On  February  25,  1992,  H.R.  3450  passed  the  House  under  suspen- 
sion of  the  rules  by  a  recorded  vote:  381-31.  Subsequently,  S.  1579, 
a  similar  Senate-passed  measure,  passed  the  House  after  being 
amended  to  contain  the  language  of  the  House  bill  as  passed. 

On  October  6,  1992,  Messrs.  Swift  and  Markey  introduced  H.R. 
6191  (incorporating  language  similar  to  S.  1579  as  passed  by  the 
House). 

On  October  6,  1992,  H.R.  6191  passed  the  House  by  voice  vote.  On 
October  7,  1992,  H.R.  6191  passed  the  Senate  by  voice  vote.  On  Oc- 
tober 19,  1992,  the  President  signed  H.R.  6191  (P.L.  103-556). 

EMERGING  TELECOMMUNICATIONS  TECHNOLOGIES  ACT  OF  1991 

(H.R.  531) 

To  establish  procedures  to  improve  the  allocation  and  assignment 
of  the  electromagnetic  spectrum,  and  for  other  purposes. 

Summary 

H.R.  531,  the  "Emerging  Telecommunications  Technologies  Act 
of  1991,"  required  the  Secretary  of  Commerce  to  identify  200  mHz 
of  unused  or  underutilized  spectrum  that  is  currently  allocated  to 
the  government,  and  gradually  make  it  available  to  the  FCC  to  be 
assigned  to  non-government  licensees.  The  legislation  ensured  that 
the  FCC  make  frequencies  available  for  new  technologies  and  serv- 
ices, or  to  stimulate  development  of  new  technologies. 

The  bill  was  predicated  on  the  fact  that,  through  more  efficient 
spectrum  management  techniques,  the  government  requires  less 
spectrum  and  consequently  government  frequencies  could  be  reas- 
signed for  allocation  to  commercial  users  which  are  facing  a  severe 
shortage  of  usable  spectrum.  The  reassignment  is  critical  to  the 
United  States'  competitiveness.  Our  nations's  international  rivals 
are  planning  allocations  of  spectrum  for  the  development  of  new 
technologies  and  services  that  will  become  the  next  generation  of 
telecommunications  products  and  services.  To  succeed  in  the  global 
marketplace  we  must  have  similar  policies  in  place. 

Under  provisions  of  this  bill,  the  Secretary  of  Commerce,  within 
two  years  after  enactment  of  the  legislation,  was  required  to  identi- 
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fy  and  recommend  frequencies  for  reassignment.  These  frequencies 
had  to  span  at  least  200  mHz  of  the  total  spectrum  and  had  to  be 
located  below  6  gHz  (with  90  percent  of  the  identified  spectrum  lo- 
cated below  5  gHz) — in  other  words,  that  portion  of  the  spectrum 
most  suitable  for  existing  and  emerging  technologies.  The  bill  set 
up  a  timetable  for  reallocation  that  recommended  effective  dates 
by  which  the  President  may  withdraw  or  limit  frequency  assign- 
ments. In  addition,  the  bill  established  statutory  guidelines  for  the 
withdrawal  of  frequency  assignments  from  government  stations, 
and  granted  the  President  authority  to  recover  reassigned  frequen- 
cies in  the  case  of  a  national  emergency,  and  for  other  reasons.  The 
bill  also  permitted  the  Secretary  to  expedite  the  transfer  of  up  to 
30  mHz  of  spectrum  to  the  Commission  for  reallocation  to  non-fed- 
eral users.  Finally,  H.R.  531  required  the  Assistant  Secretary  for 
Communications  and  Information  and  the  Chairman  of  the  FCC  to 
conduct  joint  spectrum  planning. 

Legislative  history 

On  January  15,  1991,  Chairman  Dingell  introduced  H.R.  531. 

On  February  21  and  March  12,  1991,  the  Subcommittee  held  leg- 
islative hearings  on  H.R.  531. 

On  May  2,  1991,  the  Subcommittee  reported  H.R.  531,  amended, 
to  the  full  Committee,  by  voice  vote. 

On  May  21,  1991,  the  full  Committee  ordered  reported  H.R.  531, 
amended,  by  voice  vote  (H.  Rept.  102-113,  filed  June  18,  1991). 

On  July  9,  1991,  the  House  passed  H.R.  531,  as  amended,  under 
suspension  of  the  rules,  by  voice  vote.  No  further  action  was  taken. 

TELECOMMUNICATIONS  EQUIPMENT  RESEARCH  AND  MANUFACTURING 
COMPETITION  ACT  OF  1991 

(H.R.  3515,  H.R.  1527,  H.R.  1523,  S.  173) 

To  amend  the  Communications  Act  of  1934  to  encourage  competi- 
tion in  the  provision  of  electronic  information  services,  to  foster  the 
continued  diversity  of  information  sources  and  services,  to  preserve 
the  universal  availability  of  basic  telecommunications  services,  and 
for  other  purposes. 

Summary 

In  1974,  the  Department  of  Justice  filed  an  antitrust  suit  against 
the  American  Telephone  and  Telegraph  Company  (AT&T),  claim- 
ing that  AT&T  misused  its  monopoly  of  the  local  exchange  network 
to  restrict  competition  in  the  manufacturing  of  telecommunications 
equipment  by  not  enabling  other  equipment  providers  to  make  and 
sell  equipment  for  the  Bell  System.  The  suit  also  alleged  that 
AT&T  restricted  competition  in  the  long  distance  market  by  refus- 
ing to  provide  competitors  with  interconnection  to  local  networks, 
and  therefore,  access  to  their  customers.  After  years  of  litigation, 
the  district  court  in  1982  entered  a  Modification  of  Final  Judge- 
ment (MFJ)  reflecting  the  consent  decree  between  AT&T  and  the 
Justice  Department  that  required  AT&T  to  divest  itself  of  the  local 
exchange  networks,  placing  them  in  seven  regional  Bell  operating 
companies. 
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The  MFJ  also  imposed  line-of-business  restrictions  on  the  Bell 
companies  to  prevent  any  reoccurrence  of  the  anticompetitive  prac- 
tices. Specifically,  the  Bell  companies  were  prohibited  from  manu- 
facturing telecommunications  and  customer  premise  equipment,  of- 
fering long  distance  service,  offering  information  services,  and  pro- 
viding non-telecommunications  products  and  services.  However,  the 
Bell  companies  retained  control  over  the  local  networks  and  were 
permitted  to  provide  basic  local  telephone  service,  sell  yellow  page 
advertising,  and  distribute  customer  premise  equipment. 

Shortly  after  the  1984  AT&T  divestiture,  the  Bell  companies,  to- 
gether with  the  Justice  Department  and  other  Administration  offi- 
cials, began  urging  the  elimination  of  some  of  the  MFJ  line-of-busi- 
ness restrictions.  Advocates  argued  that  the  existing  limitations  on 
Bell  company  provision  of  information  services  and  manufacturing 
significantly  increase  the  cost  of  bringing  innovative  products  and 
services  to  the  telecommunications  market,  delay  the  availability 
of  benefits  to  consumers  of  an  expanded  marketplace,  and  worsen 
the  trade  deficit.  Opponents  expressed  concerns  over  the  potential- 
ly adverse  effect  Bell  company  entry  into  the  information  services 
marketplace  would  have  on  competition  in  that  market.  They  con- 
tended that  the  Bell  companies  could  create  a  competitive  advan- 
tage by  enabling  the  Bell  companies  to  discriminate  in  making 
services  available  to  information  providers  and  by  allowing  Bell 
companies  to  cross-subsidize  their  information  services  with  in- 
creases in  rates  charged  to  consumers  for  regulated  phone  services. 
Allowing  the  Bell  companies  into  manufacturing,  opponents 
claimed,  could  result  in  similar  cross-subsidies.  In  addition,  oppo- 
nents assert  that  permitting  the  Bell  companies  to  enter  manufac- 
turing would  allow  them  to  engage  in  anticompetitive  practices  by 
manipulating  procurement  specifications. 

The  debate  over  the  proper  role  of  the  Bell  companies  also  touch- 
es upon  the  larger  question  of  which  government  bodies  should  es- 
tablish national  telecommunications  policy.  Many  Members  of  Con- 
gress on  both  sides  of  the  MFJ  debate  agree  that  the  ongoing  role 
of  the  judicial  branch  in  setting  often-detailed  policy  is  inappropri- 
ate. These  Members  and  others  contend  that  the  courts,  by  law, 
must  determine  broader  economic  policy  concerns.  In  addition,  the 
process  of  court  involvement  includes  numerous  recommendations, 
waiver  hearings,  and  appeals  that  often  delay  decisionmaking  and 
hamper  domestic  and  international  investments.  However,  some 
Members  assert  that  a  judicial  role  is  still  necessary,  pointing  out 
that  the  MFJ  was  voluntarily  signed  by  all  parties  after  a  lengthy 
court  case  which  found  numerous  instances  of  abuse  by  AT&T  and 
the  Bell  System.  Furthermore,  they  contend  the  triennial  review 
process  already  provides  a  mechanism  for  the  court  to  end  its  in- 
volvement. 

Recent  court  rulings  have  changed  the  course  of  the  debate  on 
Bell  company  entry  into  information  services.  In  response  to  a 
motion  filed  by  the  Bell  companies  for  relief  from  the  information 
services  restrictions  of  the  MFJ,  Judge  Harold  Greene,  charged 
with  administering  the  MFJ,  refused  to  lift  the  information  serv- 
ices restriction.  However,  in  its  April  1990  decision,  the  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  found  that,  with 
regard  to  information  services,  Judge  Greene  applied  the  wrong 


110 

standard  to  evaluate  the  Bell  companies'  motion  and  remanded  the 
decision  to  the  district  court  for  further  consideration.  On  July  26, 
1991,  Judge  Green  followed  the  standard  established  by  the  appeals 
court,  and  entered  a  decision  which  lifted  the  line  of  business  re- 
striction prohibiting  Bell  companies  from  offering  information  serv- 
ices. Judge  Greene  made  this  decision  though  he  found  it  ill  ad- 
vised to  do  so.  As  a  result,  many  critics  have  raised  concerns  that 
the  decision  was  anticompetitive  and  could  lead  to  Bell  company 
domination  of  the  fledgling  information  services  industry.  Judge 
Greene  stayed  implementation  of  his  order  until  all  appeals  were 
exhausted.  However,  the  appeals  court  lifted  the  stay  on  October  7, 
1991.  As  a  result,  the  debate  has  shifted  in  focus  from  whether  to 
permit  Bell  company  entry  into  information  services  to  what  regu- 
latory structures  are  most  appropriate  now  that  the  Bell  companies 
have  entered  the  market. 

Following  up  on  hearings  begun  in  the  second  session  of  the 
101st  Congress,  the  Subcommittee  held  three  hearings  in  the  first 
session  of  the  102nd  Congress  related  to  Bell  Company  entry  into 
manufacturing  and  information  services.  These  hearings  focused 
primarily  on  four  legislative  proposals:  H.R.  1523,  H.R.  1527,  H.R. 
3515,  and  draft  legislation  prepared  by  the  Subcommittee  staff. 

H.R.  1523  was  introduced  by  Mr.  Oxley  on  March  20,  1991.  The 
legislation  is  nearly  identical  to  S.  173,  which  was  introduced  by 
Senator  Hollings  and  passed  the  Senate  on  June  5,  1991.  However, 
H.R.  1523  did  not  contain  a  so-called  "domestic  content''  provision 
found  in  S.  173  and  other  legislative  initiatives  to  lift  the  MFJ  re- 
strictions. Sponsors  of  H.R.  1523  claimed  that  "domestic  content" 
requirements  provide  artificial  protection  and  would  act  as  a  trade 
barrier. 

H.R.  1527  was  introduced  by  two  members  of  the  Subcommittee, 
Messrs.  Slattery  and  Tauzin,  on  March  20,  1991.  This  legislation  in- 
cluded language  similar  to  H.R.  1523  with  the  addition  of  a  "do- 
mestic content"  clause. 

H.R.  1527  contained  safeguards  designed  to  prevent  anticompeti- 
tive abuses  by  the  Bell  companies.  Under  the  bill's  provisions,  the 
Bell  companies  were  required  to  create  separate  subsidiaries  for 
the  design,  development  and  manufacture  of  telecommunications 
equipment;  to  pursue  non-discriminatory  telecommunications 
equipment  purchasing  and  selling  policies;  to  refrain  from  joint 
manufacturing  ventures  among  the  Bell  companies  and  from  using 
revenues  from  regulated  businesses  for  cross-subsidization;  and  to 
conduct  all  manufacturing  in  the  U.S.  using  only  American  made 
components,  unless  good-faith  efforts  to  locate  those  components 
fail.  The  "domestic  content"  clause  stipulated  that,  in  any  given 
year,  the  Bell  companies'  expenditures  for  foreign-made  compo- 
nents cannot  exceed  40  percent  of  revenues  generated  by  their  sale 
of  telecommunications  equipment. 

H.R.  3515  applied  to  regulating  Bell  company  entry  into  informa- 
tion services.  The  "Telecommunications  Act  of  1991,"  was  intro- 
duced by  Messrs.  Cooper,  Bliley,  Synar,  Schaefer,  and  Bryant  to 
prevent  the  Bell  companies  from  exploiting  their  "bottleneck"  on 
local  exchange  service  to  stifle  competition  in  the  information  serv- 
ices industry.  Under  the  provisions  of  H.R.  3515,  a  Bell  company 
was  permitted  to  provide  information  services  in  its  region  subject 


Ill 


to  an  entry  test  established  by  the  bill.  The  entry  test  required  Bell 
companies  providing  information  services  in  their  region  to  do  so 
only  if  at  least  50  percent  of  all  businesses  and  residences  have 
access  to  an  alternate  local  phone  company,  and  at  least  10  percent 
of  all  businesses  and  residences  subscribe  to  services  delivered  over 
the  alternate  facilities.  Out-of-region  services  were  not  subject  to 
the  test. 

In  addition,  the  bill  established  separate  subsidiary,  cross-subsidi- 
zation, and  cost  allocation  requirements  for  information  services 
similar  to  those  established  in  a  staff  draft,  discussed  below.  H.R. 
3515  also  included  provisions  related  to  network  reliability  and 
interconnection. 

The  Subcommittee  also  had  before  it  for  consideration  a  staff 
draft  that  incorporated  generic  safeguards  associated  with  Bell 
company  entry  into  any  new  line  of  business,  including  the  provi- 
sion of  information  services.  The  staff  draft  was  organized  into 
three  titles.  Title  I  contained  provisions  to  require  common  carriers 
to  meet  minimum  network  and  service  quality  standards  and  re- 
vised the  Commission's  Open  Network  Architecture  regulations  to 
require  local  telephone  companies  to  offer  full,  unbundled,  and  uni- 
form access  to  their  networks  by  enhanced  service  providers  and 
other  providers  of  telecommunications  services.  Title  II  included 
provisions  to  require  a  Bell  company,  or  its  affiliate,  to  operate  a 
new  line  of  business  only  through  a  separate  subsidiary  and  estab- 
lished stringent  cost  allocation  rules.  The  provisions  in  title  III 
were  similar  to  the  provisions  of  H.R.  1527,  with  the  addition  of  a 
self-dealing  clause.  During  the  first  five  years  following  enactment, 
Bell  companies  would  have  been  prohibited  from  acquiring  from  af- 
filiates in  any  given  year  more  than  50  percent  of  equipment  that 
was  also  available  from  an  unaffiliated  company. 

The  Subcommittee  held  a  hearing  on  May  27,  1992  on  the  long 
distance  restriction  of  the  MFJ  in  order  to  help  determine  under 
what  conditions  Bell  companies  should  be  granted  MFJ  relief.  Con- 
cerns surrounding  foreign  competition,  competitive  safeguards,  and 
Bell  company  entry  into  long  distance  services  were  addressed.  On 
May  28,  1992,  Mr.  Markey  sent  a  letter  to  the  Commission  asking 
them  to  assess  the  current  long  distance  market.  The  FCC  issued  a 
detailed  report  on  June  8,  1992. 

These  issues  will  remain  a  top  priority  for  the  Subcommittee  in 
the  103d  Congress. 

Legislative  history 

On  March  20,  1991,  Mr.  Oxley  introduced  H.R.  1523. 
On  March  20,  1991,  Messrs.  Slattery  and  Tauzin  introduced  H.R. 
1527. 

On  October  8,  1991,  Mr.  Cooper  introduced  H.R.  3515. 

On  July  11,  1991,  the  Subcommittee  held  legislative  hearings  on 
H.R.  1523,  H.R.  1527,  and  the  Subcommittee  staffs  draft  legisla- 
tion. 

On  October  23  and  24,  1991,  and  May  27,  1992,  the  Subcommittee 
held  legislative  hearings  on  H.R.  1523,  H.R.  1527,  H.R.  3515  and 
the  Subcommittee  staffs  draft  legislation. 
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HOUSE  OF  REPRESENTATIVES  CAMPAIGN  SPENDING  LIMITS  AND 
ELECTION  REFORM  ACT  OF  1991 

(S.  3,  H.R.  3750) 

To  amend  the  Federal  Election  Campaign  Act  of  1971  and  relat- 
ed provisions  of  law  to  provide  for  a  voluntary  system  of  spending 
limits  and  benefits  for  House  of  Representatives  election  cam- 
paigns, and  for  other  purposes. 

Summary 

Over  the  past  several  decades,  Congress  has  enacted  a  number  of 
laws  to  specify  broadcasters'  obligations  regarding  political  adver- 
tising. Currently,  section  315(b)  of  the  Communications  Act  of  1934 
requires  broadcasters  to  charge  political  candidates  the  "lowest 
unit  charge"  (LUC)  of  the  station  for  commercial  spots  purchased 
prior  to  election  periods.  However,  changes  in  the  methods  for  sell- 
ing commercial  time  since  the  LUC  provision  was  adopted  have 
made  its  interpretation  enforcement  difficult  an  complex. 

On  July  16,  1990,  the  FCC  initiated  an  audit  of  30  television  and 
radio  stations  to  ascertain  compliance  with  political  programming 
laws,  particularly  the  LUC  provision.  The  results  of  the  audit  were 
released  on  September  7,  1990.  The  FCC  determined  through  its 
audit  that  in  almost  every  daypart  or  broadcast  time  period  stud- 
ied, political  candidates  paid  higher  prices  than  commercial  adver- 
tisers at  16  television  stations,  or  80  percent  of  the  20  television 
stations  surveyed.  In  addition,  the  FCC  found  that  such  violations 
were  not  limited  to  television  stations  sales  departments.  The  FCC 
reported  that  candidates  paid  higher  rates  than  commercial  adver- 
tisers at  4  radio  stations,  or  50  percent  of  the  eight  radio  stations 
audited  that  sold  time  to  candidates.  The  FCC's  audit  demonstrates 
the  need  for  legislation  to  clarify  and  simplify  LUC  rules  in  order 
to  make  them  more  easily  understood,  implemented,  and  enforcea- 
ble. 

During  the  101st  Congress,  Messrs.  Dingell  and  Markey  intro- 
duced the  "Campaign  Advertising  Act,"  which  amended  and  clari- 
fied the  lowest  unit  charge  rules  for  political  advertising.  This  leg- 
islation did  not  come  to  the  House  for  a  vote  during  the  101st  Con- 
gress. Much  of  the  language  from  this  bill  was  incorporated  into 
the  provisions  of  H.R.  3750  which  amended  the  Communications 
Act. 

Following  the  1990  elections,  candidates  in  several  states  sued 
broadcast  stations  for  allegedly  overcharging  the  candidates  for  po- 
litical advertisements.  According  to  the  FCC,  these  suits  are  "based 
ultimately"  on  allegations  that  the  stations  charged  the  candidates 
more  than  the  LUC  or  the  charge  for  "comparable  use"  of  the  sta- 
tion. On  October  10,  1991,  in  response  to  the  proliferation  of  cam- 
paign advertising-related  litigation,  the  FCC  issued  a  notice  of  in- 
tention to  issue  a  declaratory  ruling  that  it  has  exclusive  jurisdic- 
tion to  determine  questions  of  liability  for  violations  of  section 
315(b)  of  the  Communications  Act.  This  decision  indicates  the  con- 
tinuing seriousness  of  the  disputes  between  candidates  and  broad- 
casters over  the  interpretation  of  lowest  unit  charge  under  current 
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law,  and  confirms  the  view  that  a  legislative  response  is  appropri- 
ate and  necessary. 

H.R.  3750  amended  the  Communications  Act  of  1934  to  require  a 
broadcast  station  to  make  broadcast  time  available  to  all  House 
and  Senate  candidates  in  the  last  30  days  before  a  primary  and  the 
last  45  days  before  a  general  election  at  the  lowest  unit  charge  of 
the  station  for  the  same  amount  of  time  for  the  same  period  of  the 
same  date.  Also,  H.R.  3750  allowed  Senate  candidates  to  purchase 
broadcast  time  at  50  percent  of  the  lowest  unit  rate  for  the  45  days 
before  a  general  election.  This  legislation  prohibited  broadcasters 
from  preempting  advertisements  sold  to  political  candidates  at  the 
lowest  unit  rate,  unless  the  preemption  is  beyond  the  broadcaster's 
control. 

Further,  the  legislation  set  a  limit  on  the  aggregate  general  elec- 
tion expenditures  by  an  eligible  Senate  candidate.  The  legislation 
allowed  an  increase  in  such  limit  for  Senate  candidates  in  a  state 
with  no  more  than  one  transmitter  for  a  licensed  commercial  Very 
High  Frequency  (VHF)  television  station. 

A  clear  statement  of  responsibility  in  advertisements  with  a 
clearly  spoken  message  by  the  candidate  for  both  television  and 
radio  advertisements  was  required.  Also,  the  Commission  was  di- 
rected to  study  and  report  to  the  Congress  on  the  feasibility  of  de- 
veloping telephonic  voting  for  persons  with  disabilities. 

Legislative  history 

On  November  12  1991,  Messrs.  Gejdenson,  Gephardt,  Bonior  and 
other  introduced  H.R.  3750. 

On  November  25,  1991,  the  Committee  on  Energy  and  Commerce 
was  discharged  by  unanimous  consent  from  further  consideration 
of  H.R.  3750. 

On  November  25,  1991,  H.R.  3750  passed  the  House  by  a  yea-nay 
vote  of  273-156.  Subsequently,  S.  3,  a  similar  Senate-passed  bill, 
was  passed  in  lieu  after  being  amended  to  contain  the  language  of 
the  House  bill  as  passed. 

On  March  19,  1992,  the  Senate  disagreed  to  the  House  amend- 
ments by  voice  vote  and  requested  a  conference.  On  March  25, 
1992,  the  House  insisted  on  its  amendments  by  unanimous  consent 
and  agreed  to  a  conference.  The  House  conferees  were  instructed 
by  voice  vote.  For  consideration  of  sections  103  and  202  of  the 
Senate  bill,  section  802  of  the  House  amendment,  and  modifications 
committed  to  conference  the  Speaker  appointed  conferees  from  the 
Committee  on  Energy  and  Commerce:  Dingell,  Markey,  and  Lent. 

On  March  31,  1992,  the  conference  was  held.  On  April  3,  1992, 
the  conference  report  was  filed  (H.  Rept.  102-479). 

On  April  8,  1992,  the  House  voted  on  the  motion  to  recommit  the 
conference  report  with  instructions  agreed  to  by  a  recorded  vote  of 
408-8. 

On  April  9,  1992,  H.  Res.  426,  providing  for  the  consideration  of 
the  conference  report,  passed  the  House.  Mr.  Gejdenson  raised  a 
point  of  order  against  the  motion  to  recommit  with  instructions  to 
the  conference  committee.  Mr.  Gejdenson  stated  that  the  instruc- 
tions exceed  the  scope  of  the  conference  report.  The  motion  was 
sustained  by  the  chair.  The  motion  to  recommit,  with  instructions, 
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failed  in  the  House  by  recorded  vote:  179-243.  the  same  day,  the 
House  agreed  to  the  conference  report  by  recorded  vote:  259-165. 

On  April  28  and  29,  1992,  the  conference  report  accompanying  S. 
3  was  considered  in  the  Senate.  On  April  30,  1992,  the  Senate 
agreed  to  the  conference  report  by  recorded  vote:  58-42. 

On  May  9,  1992,  the  President  vetoed  S.  3.  On  May  13,  1992  the 
veto  message  was  considered  by  the  Senate  and  failed  to  pass  over 
the  President's  veto  by  recorded  veto  (2/3  required):  57-42. 

TELEPHONE  CONSUMER  PRIVACY  RIGHTS  ACT 

(H.R.  1305) 

To  amend  the  Communications  Act  of  1934  to  protect  the  privacy 
rights  of  telephone  subscribers. 

Summary 

Many  common  carriers  have  begun  introducing  an  enhanced 
telecommunications  service  commonly  referred  to  as  Caller  ID. 
This  service  allows  the  recipient  of  a  call  to  see  or  obtain  the  tele- 
phone number  of  the  calling  party.  Common  carriers  herald  Caller 
ID  as  an  effective  tool  for  consumers  in  fighting  harassing  and  ob- 
scene calls.  Automatic  Number  Identification  is  an  access  signal- 
ling protocol  in  the  use  by  common  carriers  that  identifies  the  bill- 
ing name,  address,  and  telephone  number  of  the  calling  party.  It  is 
most  often  utilized  in  800  and  900  services  to  provide  billing  infor- 
mation and  other  services  and  is  often  provided  or  sold  by  common 
carriers  to  800  and  900  service  providers.  Many  consumers  are  un- 
aware, however,  or  have  no  control  over  the  fact  that  this  personal 
information  is  provided  without  restriction  to  the  800  and  900  serv- 
ices  they  call 

On  March  6,  1991,  Mr.  Markey  introduced  H.R.  1305,  the  Tele- 
phone Consumer  Privacy  Rights  Act.  The  purpose  of  the  legislation 
was  to  protect  consumer  privacy  rights  by  balancing  such  rights  in 
the  provision  of  caller  identification  services  (Caller  ID)  and  the  use 
of  Automatic  Number  Identification  (ANI). 

The  Subcommittee  held  a  legislative  hearing  on  H.R.  1305  on 
April  24,  1991.  The  Subcommittee  received  substantial  evidence 
that  demonstrated  that  '  'privacy  protections"  are  not  always  clear- 
ly delineated.  As  important  as  it  may  be  to  be  able  to  obtain  the 
identity  of  a  caller  before  answering  the  phone,  there  are  also 
many  occasions  when  disclosure  of  that  information  by  a  caller  can 
compromise  their  own  basic  privacy  rights. 

The  legislation  provided  for  a  national  uniform  regulation  of 
caller  identification  services  by  allowing  callers  to  withhold,  on  a 
per  call  basis,  the  disclosure  of  personally  identifying  information 
to  those  they  are  calling.  This  regulatory  approach  allowed  for  the 
seamless  transmission  of  calls  and  privacy  concerns  among  jurisdic- 
tions and  restored  the  important  privacy  balance  that  unrestricted 
offerings  of  Caller  ID — those  that  do  not  allow  the  caller  to  protect 
his  or  her  privacy — have  undermined. 

With  respect  to  ANI,  the  legislation  prohibited  recipients  of 
ANI — generated  information  from  reusing  or  selling  that  informa- 
tion without  orally  notifying  callers  of  their  intent  to  do  so  and  ex- 
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tended  to  consumers  the  ability  to  curtail  or  prohibit  such  reuse  or 
sale. 

Legislative  history 

On  March  6,  1991,  Messrs.  Markey,  Richardson,  Slattery,  Cooper 
and  Frank  of  Massachusetts  introduced  H.R.  1305. 

On  April  24,  1991,  the  Subcommittee  held  a  legislative  hearing 
on  H.R.  1305. 

On  June  20,  1991,  the  Subcommittee  reported  H.R.  1305,  amend- 
ed, to  the  full  Committee,  by  voice  vote. 

On  July  30,  1991,  the  full  Committee  ordered  reported  H.R.  1305, 
amended,  by  voice  vote  (H.  Rept.  102-324,  filed  November  18,  1991). 
No  further  action  was  taken. 

TELEPHONE  NETWORK  RELIABILITY  IMPROVEMENT  ACT  OF  1992 

(H.R.  4789) 

To  amend  the  Communications  Act  of  1934  to  require  the  Feder- 
al Communications  Commission  to  establish  and  enforce  telecom- 
munications network  reliability  standards,  and  for  other  purposes. 

Summary 

Several  local  and  long  distance  telephone  outages  elevated  public 
concerns  over  the  reliability  and  quality  of  the  nation's  various 
common  carrier  telephone  networks.  Voice  and  data  communica- 
tions were  disrupted  in  several  cities,  leading  to  business  losses  and 
the  impairment  of  air  traffic  control  operations.  Three  AT&T  out- 
ages disrupted  services  to  business,  residential  and  international 
customers.  These  outages,  which  also  affected  the  Federal  Aviation 
Administration's  (FAA)  dedicated  lines,  seriously  impaired  air  traf- 
fic control  operations  in  the  northeastern  states  and  in  New  York 
and  Boston  in  particular. 

On  July  19,  1991,  the  Subcommittee  received  a  special  FCC-In- 
dustry briefing  on  the  Bell  Atlantic-Pacific  Telesis  outages  that  oc- 
curred in  late  June  and  early  July  1991.  On  October  1,  1991,  the 
Subcommittee  held  a  hearing  on  the  September  17,  1991  outage  at 
the  AT&T  central  office  located  at  33  Thomas  Street  in  New  York 
City. 

In  response  to  a  prehearing  request,  FAA  provided  documenta- 
tion that  between  August  1990  and  August  1991,  a  total  of  114 
major  telephone  network  failures  lasting  an  average  of  6.1  hours 
disrupted  air  traffic  control  operations  around  the  country.  FAA's 
report  shows  that  during  this  period  10  major  network  failures  af- 
fected FAA's  facility  in  the  greater  New  York  area,  while  15  oc- 
curred in  the  metropolitan  Washington  area. 

Several  major  public  policy  questions  emerged  from  the  Subcom- 
mittee's oversight  of  the  network  reliability  issues.  Perhaps  the 
most  significant  pertain  to  FCC's  regulatory  role  and  responsibil- 
ities. Questions  arose  over  the  absence  of  any  FCC  reporting,  moni- 
toring, evaluation,  risk  assessment,  or  other  programs  touching  on 
service  quality  and  network  reliability.  In  the  aftermath  of  the  Bell 
Atlantic,  Pacific  Telesis,  and  AT&T  network  failures,  the  FCC  has 
taken  positive  steps  to  make  up  for  its  failure  to  be  aggressive  in 
promoting  network  reliability.   Specifically,   it  has  established 


116 


outage  reporting  requirements  for  common  carriers,  created  a 
small  regulatory  staff  to  address  network  reliability  issues,  and  ap- 
pointed a  Network  Reliability  Council. 

However,  the  Subcommittee  has  received  information  from  in- 
dustry indicating  a  need  for  further  evaluation  of  the  FCC's  efforts. 
The  specific  information  came  in  response  to  letters  from  Congress- 
men Markey  and  Bryant  asking  the  regional  Bell  operating  compa- 
nies, AT&T,  MCI  and  Sprint  to  provide  data  on  their  internal  net- 
work reliability  and  service  quality  standards.  The  majority  staff  of 
the  Subcommittee  presented  this  information  in  a  February,  1992 
report  entitled,  *  'Review  of  Telephone  Network  Reliability  and 
Service  Quality  Standards".  The  responses  revealed  substantial  dif- 
ferences among  the  operational  standards  employed  by  carriers 
providing  services  in  local  exchange  and  long  distance  markets. 
Consequently,  both  the  adequacy  and  efficacy  of  the  well-inten- 
tioned steps  taken  by  FCC  are  in  need  of  further  examination. 

In  response  to  these  concerns,  Messrs.  Markey,  Bryant,  and 
Cooper  introduced  H.R.  4789  on  April  7,  1992.  This  bill  was  intend- 
ed to  clarify  and  amplify  the  role  of  the  Federal  Communications 
Commission  by  making  clear  the  centrality  of  network  reliability 
to  the  mission  of  the  FCC.  It  established  a  new  subsection  of  the 
Communications  Act  of  1934  to  allow  the  Commission  to  designate 
an  officer  to  be  responsible  for  the  performance  of  functions  relat- 
ing to  telephone  network  reliability.  These  responsibilities  were  not 
limited  to  failure  incident  investigations,  but  rather  included  a  pro- 
gram to  review  and  evaluate  telephone  reliability  and  quality 
issues  on  a  continuous  basis,  in  a  collaborative  manner,  making  the 
Commission  expert  and  more  effective  on  telephone  reliability. 
H.R.  4789  also  established  limited  compensation  for  telephone  cus- 
tomers in  accordance  with  a  schedule  to  be  established  by  the  Com- 
mission. Penalties  could  have  been  applied  if  evidence  of  negligence 
was  found,  the  amounts  of  penalties  determined  in  accordance  with 
factors  which  were  to  be  established  by  the  FCC. 

On  April  7  and  May  13,  1992,  the  Subcommittee  held  legislative 
hearings  on  H.R.  4789  at  which  representatives  of  AT&T  and  the 
FCC  testified. 

On  October  28,  1992,  Mr.  Markey  wrote  a  letter  to  the  Commis- 
sion concerning  a  telephone  service  outage  experienced  by  Sprint 
on  October  9,  1992.  In  response  to  the  questions  raised  by  Mr. 
Markey,  on  November  19,  1992,  the  FCC  stated  that  in  its  initial 
findings  it  appeared  that  a  specific  mutual  aid  agreement  would 
have  expedited  restoration  of  service.  Mr.  Markey  expressed  his 
hope  that  the  Network  Reliability  Council  followed  up  on  this  con- 
clusion. 

Legislative  history 

On  April  7,  1992,  Messrs.  Markey,  Bryant,  and  Cooper  introduced 
H.R.  4789. 

On  April  7  and  May  13,  1992,  the  Subcommittee  held  legislative 
hearings  on  H.R.  4789. 
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TELECOMMUTING  ACT  OF  1992 

(H.R.  5082) 

To  promote  the  use  of  telecommuting. 
Summary 

Telecommuting  is  the  use  of  electronic  communications  to  re- 
place or  reduce  the  trip  from  home  to  the  traditional  workplace.  It 
is  intended  to  be  an  alternative  for  employees  who  can  combine  the 
use  of  information  and  communications  technologies  with  the  con- 
cept of  the  flexible  workplace.  The  benefits  of  telecommuting  in- 
clude the  reduction  of  commuter  traffic  and  air  pollution,  as  well 
as  providing  accessibility  for  those  who  cannot  commute  to  cities 
due  to  their  rural  location  or  because  of  disabilities. 

H.R.  5082  was  introduced  by  Mr.  McMillen  on  May  6,  1992.  H.R. 
5082  established  an  Office  of  Telecommuting  within  the  National 
Telecommunications  and  Information  Administration  (NTIA), 
which  would  have  provided  a  source  of  funding  for  five  satellite  te- 
lecommuting centers  throughout  the  Washington,  D.C.  area  for  the 
use  of  government  employees  located  in  the  metropolitan  and  sur- 
rounding areas.  This  office  would  have  been  responsible  for  sup- 
porting the  implementation  of  other  creative  trade-offs  of  commu- 
nications for  transportation  services.  The  bill  authorized  appropria- 
tions of  $5  million  for  fiscal  year  1993  to  allow  the  NTIA  to  make 
grants  for  this  purpose. 

On  July  29,  1992,  the  Subcommittee  held  a  legislative  hearing  on 
H.R.  5082.  Testimony  was  heard  from  Ms.  Carlene  Bawden  of  Gen- 
eral Services  Administration,  Mr.  John  W.  Dillon,  vice-president  of 
Chesapeake  and  Potomac  Telephone  Co.  of  Maryland,  and  Mr. 
Charles  M.  Oliver,  Senior  Policy  Advisor  of  NTIA. 

Legislative  history 

On  May  6,  1992,  Mr.  McMillen  introduced  H.R.  5082. 
On  July  29,  1992,  the  Subcommittee  held  a  legislative  hearing  on 
H.R.  5082.  No  further  action  was  taken. 

TELEPHONE  TOLL  FRAUD  REMEDIES  ACT  OF  1992 

(H.R.  6066) 

To  establish  procedures  to  prevent  and  resolve  disputes  concern- 
ing telephone  toll  fraud,  and  for  other  purposes. 

Summary 

Telephone  toll  fraud  is  a  new  form  of  electronic  theft  that  has 
surged  in  recent  years.  The  most  widespread  and  costly  form  of  toll 
fraud  involves  the  PBX's,  or  private  branch  exchanges,  which  are 
the  ubiquitous  business  machines  that  have  replaced  most  switch- 
board operators  and  are  found  in  any  business  that  has  multiple 
incoming  and  outgoing  phone  lines.  Although  other  types  of  toll 
fraud  exist  (such  as  cellular  and  calling  card  fraud),  PBX  fraud  is 
the  most  prevalent,  most  costly  to  consumers,  most  likely  to  hit 
large  or  small  businesses  indiscriminately,  and  most  apt  to  go  unre- 
ported. 
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PBX  toll  fraud  has  proliferated  in  recent  years,  in  part  because 
the  long  distance  telephone  companies  have  tightened  security  over 
their  own  networks.  That  has  made  it  harder  to  use  illegal  devices 
to  tap  directly  into  phone  company  lines  without  authorization. 
One  of  the  unintended  side  effects  of  network  modernization  is  that 
it  has  shifted  the  point  of  fraudulent  network  entry  from  toll 
switches  belonging  to  AT&T  and  the  other  interexchange  carriers, 
to  the  customer's  PBX,  along  with  100  percent  of  the  liability.  In 
general  the  system  owners  are  not  as  aware  of  their  vulnerabilities 
and  are  less  equipped  to  remedy  them. 

On  June  11,  1992,  the  Subcommittee  held  an  oversight  hearing  to 
examine  the  magnitude  of  the  cost  of  telephone  toll  fraud  on  the 
economy.  Witnesses  included  Representative  Barney  Frank  who, 
prior  to  the  June  11  hearing,  introduced  his  own  version  of  a  toll 
fraud  bill  (H.R.  5202)  which  focused  more  specifically  on  toll  fraud 
problems  faced  by  government  agencies.  According  to  testimony  of- 
fered by  the  United  States  Secret  Service,  telephone  toll  fraud  costs 
the  economy  $2.23  billion  dollars  annually.  While  it  is  difficult  to 
pinpoint  the  exact  percentage  attributable  to  PBX  fraud,  individual 
corporate  losses  range  from  tens  of  thousands  to  almost  one  million 
dollars. 

The  findings  of  this  hearing  prompted  Messrs.  Markey,  Bryant 
and  Frank  to  introduce  H.R.  6066  on  September  30,  1992.  The  legis- 
lation required  the  Federal  Communications  Commission  to  estab- 
lish regulations  to  protect  the  customer  against  the  threat  of  toll 
fraud.  The  measures  placed  the  burden  of  protection  on  the 
common  carrier,  requiring  mutual  disclosure  of  information  about 
the  manufacture  and  implementation  of  security  mechanisms.  The 
FCC  also  was  required  to  set  up  guidelines  through  which  billing 
disputes  are  subject  to  established  arbitration  procedure. 

Legislative  history 

On  September  30,  1992,  Mr.  Markey  introduced  H.R.  6066.  No 
further  action  was  taken. 

EMERGING  TELECOMMUNICATIONS  TECHNOLOGIES  ACT  OF  1991 

(H.R.  1407) 

To  establish  procedures  to  improve  the  allocation  and  assignment 
to  the  electromagnetic  spectrum,  and  for  other  purposes. 

Summary 

H.R.  1407  would  have  modified  the  process  by  which  the  Federal 
Communications  Commission  (FCC)  assigns  electromagnetic  spec- 
trum by  requiring  the  FCC  to  implement  competitive  bidding,  or 
"spectrum  auctions,"  to  assign  spectrum.  Under  the  provisions  of 
this  bill,  the  Secretary  of  Commerce  would  set  aside  an  initial  30 
mHz  of  the  initial  targeted  reassignment  of  20  mHz  for  assignment 
by  competitive  bidding.  Within  24  months  of  enactment,  the  FCC 
would  complete  rulemaking  proceedings  for  the  allocation  of  the 
initial  30  mHz  of  spectrum,  and  develop  a  plan  to  assign  that  spec- 
trum by  means  of  a  competitive  bidding  process  during  fiscal  years 
1994-1996.  In  conjunction  with  the  Secretary  of  Commerce,  the 
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FCC  would  develop  and  submit  to  the  President  plans  for  the  dis- 
tribution of  the  remaining  spectrum  to  be  reallocated. 

In  addition,  H.R.  1407  made  certain  licenses  specifically  exempt 
from  competitive  bidding.  These  licenses  include:  license  renewals, 
amateur  operator  services,  public  radio  broadcast  services,  public 
television  broadcast  services,  public  safety  services,  end  user  serv- 
ices such  as  specialized  mobile  radio,  licensees  displaced  by  the 
spectrum  reallocation  required  by  the  bill,  and  any  other  services 
exempted  by  the  FCC  for  public  interest  reasons.  Spectrum  auc- 
tions, when  required,  would  replace  the  current  lottery  process  for 
spectrum  allocation.  Revenues  generated  by  the  auctions  would  be 
credited  to  the  general  fund  of  the  U.S.  Treasury. 

The  Subcommittee  held  a  hearing  on  H.R.  1407  on  October  9, 
1991.  Proponents  of  spectrum  auctions  argue  that  the  current  proc- 
ess results  in  oftentimes  arbitrary  and  inefficient  spectrum  assign- 
ment decisions  and  freely  gives  spectrum  for  commercial  use  with- 
out public  compensation.  Spectrum  auctions  would  remedy  these 
problems  and  generate  considerable  funds  for  the  Treasury.  Howev- 
er, opponents  of  spectrum  auctions  contend  that  competitive  bid- 
ding, depending  on  how  it  is  administered,  would  ensure  that  only 
large,  well  established  companies  would  have  the  means  to  bid  for 
spectrum  for  the  development  of  new  products  and  services.  Critics 
argue  that  spectrum  auctions  thus  would  stifle  small  business  de- 
velopment and  entrepreneurial  innovation.  Moreover,  critics  point- 
ed out  that  the  many  exceptions  included  in  the  auction  proposal, 
along  with  the  logical  fact  that  auctions  can  only  be  used  where 
there  are  mutually  exclusive  applications,  means  that  auctions 
would  only  be  used  for  mobile  services. 

Legislative  history 

On  March  12,  1991,  Messrs.  Ritter,  Oxley  and  Tauzin  introduced 
H.R.  1407. 

On  October  9,  1991,  the  Subcommittee  held  a  hearing  on  H.R. 
1407.  No  further  action  was  taken. 

n.  FINANCE 

Financial  Institutions  Safety  and  Consumer  Choice  Act  of  1991 
(H.R.  6,  H.R.  797,  H.R.  1505,  H.R.  2094,  H.R.  3728,  S.  543) 

To  reform  the  federal  deposit  insurance  system  to  enforce  the 
congressionally  established  limits  on  the  amounts  of  deposit  insur- 
ance, and  for  other  purposes. 

Summary 

For  several  years,  commercial  banks  and  others  have  urged  Con- 
gress to  re-examine  the  reasons  and  continued  need  for  the  statuto- 
ry wall  separating  commercial  and  investment  banking,  known  as 
"Glass-Steagall."  Proponents  of  such  a  reexamination  argue  that 
today's  financial  markets  have  changed  dramatically  since  the  De- 
pression era  and  that  while  many  of  the  goals  of  Glass-Steagall 
retain  currency,  that  piece  of  legislation  is  no  longer  adequate  to 
achieve  them.  At  the  same  time,  the  wall  that  Glass-Steagall  cre- 
ated seems  to  be  crumbling  as  three  trends  have  developed.  First, 
bankers  have  created  new  financial  products  resembling  securities, 
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and  securities  firms  have  created  new  financial  products  that  re- 
semble commercial  bank  products.  Second,  the  banking  regulators 
have  adopted  a  relatively  restrained  view  of  what  this  law  actually 
prohibits.  Finally,  the  judiciary  has  certified  that  this  type  of  prod- 
uct expansion  is  consistent  with  current  law,  including  the  Glass- 
Steagall  Act  and  the  Bank  Holding  Company  Act. 

The  ongoing  process  of  "financial  deregulation' 1  has  elicited  calls 
for  Congress  to  ratify  this  expansion  and  indeed  to  accelerate  it  by 
giving  depository  institutions  additional  securities  powers.  In  1987, 
however,  Congress  enacted  the  Competitive  Equality  Banking  Act, 
imposing  a  temporary  moratorium  on  the  granting  of  new  powers, 
including  securities  powers,  to  commercial  banks.  When  the  mora- 
torium expired  in  March  1988,  banks  resumed  their  petitioning  of 
regulators  and  courts  to  engage  in  new  securities  activities. 

Later  in  the  100th  Congress,  there  was  a  significant  amount  of 
activity  focused  on  expanding  banking  powers.  S.  305,  the  "Prox- 
mire  bill,"  which  would  have  substantially  increased  bank  securi- 
ties powers,  passed  in  the  Senate.  Although  there  was  similar  legis- 
lative activity  in  the  House  (H.R.  5094),  no  legislation  was  passed. 
However,  both  the  Banking  and  Energy  and  Commerce  Committees 
acted  in  this  area.  During  the  101st  Congress,  there  was  not  much 
activity  on  this  issue,  in  part  because  legislators  focused  on  the  sav- 
ings and  loan  crisis  and  in  part  because  regulatory  grants  of  new 
powers  had  satisfied  many  banking  institutions. 

In  the  past  decade,  absent  direct  legislative  action,  new  interpre- 
tations of  Glass-Steagall  by  federal  agencies  have  allowed  the 
banks  to  participate  more  fully  in  the  securities  area.  The  process 
involves  individual  banks  applying  to  the  banking  regulators  for 
authorization  to  conduct,  either  themselves  or  through  affiliates,  a 
variety  of  new  securities  activities.  Some  argue  that  this  piecemeal 
approach  of  doling  out  various  authorities  has  led  to  inconsistency 
and  confusion  in  the  structure  and  regulation  of  the  financial  serv- 
ices industry.  They  argue  that  lack  of  a  coordinated  regulatory 
structure  demonstrates  the  need  for  legislative  action — if  not  to 
expand  powers  further,  at  least  to  rationalize  the  current  legal 
scheme. 

With  respect  to  a  repeal  of  the  Bank  Holding  Company  Act  re- 
strictions on  banking-commerce  affiliations,  there  has  been  far  less 
popular  momentum.  Not  until  the  Department  of  the  Treasury  in- 
cluded commercial  ownership  of  bank  holding  companies  in  its 
1991  legislative  recommendations  has  it  come  under  serious  legisla- 
tive scrutiny.  It  is  important  to  note,  however,  that  some  diversi- 
fied corporations  (such  as  Sears,  which  owns  the  Dean  Witter 
broker-dealer,  Allstate  insurance,  an  insured  thrift,  a  limited  serv- 
ice bank,  and  the  ■  'Discover' 9  credit  card)  have  been  supportive  of 
such  a  repeal  for  some  time.  It  is  equally  noteworthy,  however, 
that,  in  moves  Wall  Street  analysts  described  as  a  "new  stage  in 
the  dismantling  of  the  giant  financial  supermarkets  spawned  in  the 
1980s,"  in  1992  Sears  and  Westinghouse  Electric  Corp.  announced 
that  they  would  sell  off  their  financial  services  units  to  concentrate 
on  the  performance  of  their  core  commercial  operations.  Members 
of  the  Bush  Administration,  most  notably  Richard  Breeden,  Chair- 
man of  the  Securities  and  Exchange  Commission  (SEC),  have 
argued  forcefully  that  a  truly  level  playing  field  between  the  com- 
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mercial  and  investment  banking  industries  mandates  breaking 
down  the  legal  barriers  between  banking  and  commerce.  Because 
so  many  investment  banks  are  affiliated  with  commercial  enter- 
prises, he  argues,  a  Glass-Steagall  repeal  without  a  concurrent 
Bank  Holding  Company  Act  repeal  would  not  enable  many  invest- 
ment houses  to  affiliate  with  a  bank.  Commercial  banks,  however, 
would  encounter  no  such  obstacle. 

While  Congress  has  failed  to  repeal  or  amend  Glass-Steagall  to 
permit  commercial  banks  entree  into  the  securities  realm,  the  fed- 
eral banking  agencies  have  been  relatively  generous  in  expanding 
banks'  powers  in  the  securities  area.  Both  domestic  and  interna- 
tional pressures  on  the  U.S.  banking  industry  have  prompted  regu- 
latory agencies  to  allow  commercial  banks  a  broad  array  of  activi- 
ties. Steadily,  the  Glass-Steagall  wall  separating  commercial  from 
investment  banking  has  been  modified.  The  resulting  patchwork 
has  transformed  the  U.S.  financial  system  into  an  ungainly  one. 
Even  though  Congress  as  a  body  has  failed  to  amend  the  laws  on 
the  books,  banks  and  their  regulators,  increasingly  supported  by 
the  federal  judiciary,  have  begun  to  read  into  the  law  significant 
loopholes  of  whose  existence  the  law's  legislative  history  gives  no 
clear  indication. 

One  of  the  most  visible  areas  of  expansion  in  the  securities  ac- 
tivities of  banking  organizations  is  in  the  "section  20  affiliates"  of 
bank  holding  companies.  Section  20  of  Glass-Steagall  prohibits 
member  banks  from  affiliating  with  any  company  "engaged  princi- 
pally" in  the  issue,  flotation,  underwriting,  public  sale  or  distribu- 
tion of  securities.  Banking  organizations  have  taken  advantage  of 
this  ambiguous  language  by  affiliating  with  companies  that  engage 
only  to  a  limited  extent  in  securities  activities. 

H.R  1505.  On  February  5,  1991,  the  Department  of  the  Treasury 
released  a  final  Report  on  the  federal  deposit  insurance  system,  en- 
titled Modernizing  the  Financial  System:  Recommendations  for 
Safer,  More  Competitive  Banks.  Included  in  its  report  were  two  pro- 
visions of  particular  importance  to  the  Committee:  (1)  the  repeal  of 
the  Glass-Steagall  prohibitions  on  the  merger  of  commercial  and 
investment  banking;  and  (2)  the  repeal  of  the  Bank  Holding  Com- 
pany Act  prohibitions  on  the  merger  of  banking  and  commerce.  On 
March  20,  1991,  H.R.  1505  was  referred  jointly  to  the  Committees 
on  Energy  and  Commerce;  Banking,  Finance,  and  Urban  Affairs; 
and  Ways  and  Means.  Contained  in  H.R.  1505  were  the  recommen- 
dations of  the  Treasury  Department.  This  bill  was  never  marked 
up,  but  most  of  it  was  incorporated  into  H.R.  6,  the  "Financial  In- 
stitutions Safety  and  Consumer  Choice  Act  of  1991,"  which  was  re- 
ported out  of  the  Banking  Committee  on  July  23  (H.  Rept.  102-157, 
Part  1). 

H.R  6.  As  referred  to  this  Committee,  H.R.  6  included  provisions 
to  repeal  the  Glass-Steagall  Act  along  with  provisions  to  amend  the 
Bank  Holding  Company  Act.  H.R.  6  included  significant  changes  to 
the  laws  governing  the  structure  of  these  industry  segments,  as 
well  as  supervision,  examination,  and  enforcement  with  respect  to 
these  new  affiliations  and  powers.  The  Committee  carefully  re- 
viewed these  provisions,  and  voted  to  repeal  the  Glass-Steagall  re- 
strictions on  banking-securities  affiliations,  subject  to  effective  tax- 
payer, depositor,  and  investor  protections,  but  declined  to  allow  in- 
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dustrial  and  Commercial  concerns  to  purchase  banks.  The  Commit- 
tee also  adopted  a  series  of  amendments  to  coordinate  SEC  and 
Federal  Reserve  Board  enforcement,  to  clarify  the  role  of  the  SEC 
and  establish  proper  functional  regulation  of  securities  activities, 
and  to  avoid  potential  conflicts  of  law  created  by  H.R.  6  as  referred 
with  respect  to  expanded  powers  granted  banks  and  bank  regula- 
tory agencies  and  the  operation  of  federal  banking  and  securities 
laws. 

H.R.  797.  On  February  5,  1991,  Chairman  Dingell  and  Messrs. 
Markey,  Rinaldo,  and  Lent  introduced  H.R.  797,  the  "Securities 
Regulatory  Equality  Act  of  1991."  H.R.  797  would  require  banks  en- 
gaging in  securities  activities  to  place  those  activities  in  a  separate 
affiliate,  which  would  then  register  with  the  SEC  as  a  broker- 
dealer  and  be  subject  to  securities  laws  and  regulations  just  like 
any  other  participant  in  the  securities  business.  It  would  also 
repeal  exemptions  banks  have  from  registering  with  and  reporting 
to  the  SEC. 

H.R.  797  was  added  to  the  Energy  and  Commerce  version  of  H.R. 
6,  and  incorporated  in  part  into  the  Gonzalez-Dingell  Compromise 
of  H.R.  6. 

Gonzalez-Dingell  Compromise.  On  October  24,  1991,  Chairman 
Dingell  and  Banking  Committee  Chairman  Gonzalez  reached  a 
compromise  on  H.R.  6.  The  agreement  preserved  the  prohibition 
against  industrial  and  other  commercial  firms  acquiring  banks; 
linked  repeal  of  the  Glass-Steagall  law  separating  banking  and  se- 
curities activities  to  the  establishment  of  strong  firewalls;  required 
tough  functional  regulation  of  new  securities  powers  by  giving  the 
SEC  authority  over  the  securities  activities  of  banks  while  preserv- 
ing for  the  Federal  Reserve  Board  its  current  role  of  umbrella  reg- 
ulator of  the  holding  company;  allowed  regulators  to  require  dives- 
titure of  banks  or  securities  affiliates  that  repeatedly  violate  fire- 
wall provisions;  required  regulators  to  provide  annual  reports  on 
the  adequacy  of  enforcement  and  regulatory  resources;  and  re- 
quired that  auditors  detect  and  report  fraud  in  carrying  out  their 
responsibilities. 

During  House  debate  on  H.R.  6,  amendments  were  offered  to 
allow  commercial  entities  to  purchase  failed  banks;  strike  title  IV 
of  the  legislation  (the  Gonzalez-Dingell  provisions);  remove  the 
growth  cap  in  respect  to  community-related  assets  of  grandfathered 
non-bank  banks  meeting  capitalization  requirements;  strike  all 
after  the  enacting  cause  (with  the  intent  to  report  to  the  Senate  a 
blank  bill);  and  delete  all  portions  of  title  IV  (the  Gonzalez-Dingell 
provisions)  with  the  exception  of  the  insurance  provisions — none  of 
which  were  accepted.  H.R.  6  was  defeated  by  the  full  House  of  Rep- 
resentatives on  November  4,  1991. 

H.R.  2094,  H.R.  3768,  and  S.  543.  On  November  6,  1991,  the 
Banking  Committee  marked  up  H.R.  2094,  the  "Federal  Deposit  In- 
surance Corporation  Improvement  Act  of  1991."  This  legislation 
was  not  referred  to  the  Energy  and  Commerce  Committee.  Howev- 
er, during  debate  in  the  House  Rules  Committee,  Chairman  Dingell 
requested  that,  if  the  Wylie  amendment  pertaining  to  interstate 
banking  and  branching  was  accepted,  either  the  Gonzalez-Dingell 
provisions  or  the  Dingell  amendment  putting  into  effect  a  morato- 
rium on  section  20  affiliates  be  made  in  order  as  well,  for  the  pur- 


pose  of  floor  debate  on  H.R.  2094.  The  request  was  denied.  H.R. 
2094  was  subsequently  defeated  by  the  House  on  November  14, 
1991. 

The  House  ultimately  passed  a  narrower  banking  bill,  H.R.  3768, 
on  November  21,  1991,  to  refinance  the  Bank  Insurance  Fund.  The 
text  of  H.R.  3768  was  substituted  in  lieu  of  that  found  in  S.  543  and 
a  conference  was  held  on  this  vehicle.  Ultimately,  the  conference 
report,  which  included  a  portion  of  the  language  contained  in  H.R. 
3185  dealing  with  the  statute  of  limitations  for  securities  fraud, 
was  passed.  (See  H.R.  3185  for  further  information  on  this  lan- 
guage). 

Legislative  history 

On  March  20,  1991,  Messrs.  Gonzalez  and  Wylie  (both  by  request) 
introduced  H.R.  1505.  On  February  5,  1991,  Messrs.  Dingell,  Lent, 
Markey  and  Rinaldo  introduced  H.R.  797. 

On  April  11,  June  20  and  July  10,  1991,  the  Subcommittee  held 
legislative  hearings  on  H.R.  1505  and,  in  the  case  of  the  June  20 
and  July  10  hearings,  on  H.R.  797. 

On  January  3,  1991,  Mr.  Gonzalez  introduced  H.R.  6.  On  July  31, 
August  1,  and  September  13,  1991,  the  Subcommittee  held  legisla- 
tive hearings  on  those  titles  within  H.R.  6  within  its  jurisdiction. 

On  September  16,  1991,  the  Subcommittee  reported  H.R.  6,  as 
amended,  to  the  full  Committee,  by  voice  vote. 

On  September  25,  1991,  the  full  Committee  ordered  reported  H.R. 

6,  amended,  by  voice  vote  (H.Rept.  102-157,  Part  4,  filed  October  4, 
1991;  H.Rept.  102-157,  Part  6  (Supplemental  Report)  filed  October 

7,  1991). 

On  October  31  and  November  1,  1991,  H.R.  6,  as  amended,  was 
considered  by  the  House.  On  November  4,  1991,  the  House  failed  to 
pass  H.R.  6,  as  amended,  by  a  recorded  vote:  80-324,  with  7  voting 
"present." 

On  November  13  and  14,  1991,  the  House  considered  H.R.  2094. 
On  November  14,  1991,  the  House  failed  to  pass  H.R.  2094,  amend- 
ed, by  a  recorded  vote:  191-227. 

FUTURES  TRADING  PRACTICES  ACT  OF  1992 

P.L.  102-546  (H.R.  707,  S.  207) 

To  amend  the  Commodity  Exchange  Act  to  improve  the  regula- 
tion of  futures  and  options  traded  under  rules  and  regulations  of 
the  Commodity  Futures  Trading  Commission;  to  establish  registra- 
tion standards  for  all  exchange  floor  traders;  to  restrict  practices 
which  may  lead  to  the  abuse  of  outside  customers  of  the  market- 
place; to  reinforce  development  of  exchange  audit  trails  to  better 
enable  the  detection  and  prevention  of  such  practices;  to  establish 
higher  standards  for  service  on  governing  boards  and  disciplinary 
committees  on  self-regulatory  organizations;  to  enhance  the  inter- 
national regulation  of  futures  trading;  to  regularize  the  process  of 
authorizing  appropriations  for  the  Commodity  Futures  Trading 
Commission;  and  for  other  purposes. 
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Summary 

On  November  6,  1991,  Messrs.  Dingell,  Markey,  Scheuer,  Synar, 
Eckart,  Slattery,  Lent,  Rinaldo,  Moorhead,  and  Ritter  were  ap- 
pointed as  conferees  on  H.R.  707  and  the  Senate  amendment  there- 
to (S.  207),  for  consideration  of  section  273,  which  dealt  with  risk 
assessment  for  holding  company  systems,  and  title  III,  which  dealt 
with  the  margin  on  stock  index  futures,  general  exemptive  author- 
ity (including  swaps),  hybrid  commodity  instruments,  and  index 
participations  (IPs). 

Tensions  between  the  SEC  and  CFTC  stem,  in  large  part,  from 
the  interplay  between  the  definition  of  "futures"  in  the  1936  Com- 
modities Exchange  Act  (CEA)  and  the  "exclusivity  clause"  of  the 
1974  Commodity  Future  Trading  Act.  Problems  arose  in  1975,  when 
the  CFTC  allowed  trading  of  futures  on  Government  National 
Mortgage  Association  (GNMA)  certificates,  asserting  that  these  se- 
curities were  a  "commodity"  under  the  CEA.  The  conflict  was  re- 
solved by  an  agreement  between  the  chairmen  of  the  SEC  and  the 
CFTC,  the  so-called  Shad-Johnson  accord  (P.L.  97-444,  Jan.  11, 
1983,  H.R.  5447,  the  Futures  Trading  Act  of  1982).  This  accord 
maintained  the  SEC's  jurisdiction  over  options  and  securities  and 
indexes  of  securities  and  the  CFTC's  jurisdiction  over  stock  option 
futures  and  options  on  such  futures.  However,  with  the  rise  of  in- 
creasingly complex  derivative  instruments,  new  jurisdictional  dis- 
putes have  erupted.  For  example,  a  recent  dispute  arose  over  the 
trading  of  IPs  when  the  Philadelphia  Stock  Exchange,  the  Ameri- 
can Stock  Exchange,  and  the  Chicago  Board  Options  Exchange 
filed  proposals  to  trade  IPs.  While  acknowledging  that  IPs  had 
some  characteristics  of  futures,  the  SEC  approved  the  trading  of 
IPs  because  they  were  predominantly  securities.  Challenging  the 
SEC's  decision,  the  Chicago  Board  of  Trade  and  the  Chicago  Mer- 
cantile Exchange  argued  that  IPs  were  futures,  and  could  only  be 
traded  on  futures  exchanges.  The  Court  of  Appeals  in  the  Seventh 
Circuit  in  August  1989  ruled  that  "if  an  instrument  is  both  a  secu- 
rity and  a  futures  contract,  then  the  CFTC  jurisdiction  is  exclu- 
sive." Chicago  Mercantile  Exchange  v.  S.EC,  883  F.2d  537,  544  (7th 
Cir.  1989).  Titles  I  and  II  of  both  the  House  and  Senate  bills  con- 
tained the  CFTC's  reauthorization,  reforms  of  certain  futures  trad- 
ing practices,  and  enhancement  activities.  Title  III  of  the  Senate 
amendment  addressed  intermarket  and  jurisdictional  issues. 

As  passed  by  the  Senate,  title  III  generally  would  have:  (a)  given 
the  Federal  Reserve  Beard  oversight  authority  with  respect  to  ex- 
change margin  guidelines  on  stock  index  futures  and  options  there- 
on and  permitted  the  Poard  to  delegate  this  authority  to  the  CFTC; 
(b)  given  the  CFTC  authority  to  exempt  swaps  meeting  certain 
specified  criteria  from  CEA  regulation;  (c)  exempted  certain  bank 
certificates  of  deposit  and  accounts  from  the  prohibitions  and  re- 
quirements of  the  CEA;  (d)  excluded  a  hybrid  product  which  has 
elements  of  a  commodity  option  or  futures  contract  from  regulation 
under  the  CEA  if  the  commodity  option  or  futures  component  of 
such  product  accounted  for  less  than  50%  of  the  overall  value,  or 
change  in  value,  respectively  ,  of  the  hybrid  product;  (e)  permitted 
index  participations  that  were  approved  for  trading  by  the  SEC  in 
1989,  or  for  which  approval  was  pending  on  or  prior  to  December 
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31,  1990,  to  be  traded  on  securities  exchanges  subject  to  SEC  juris- 
diction, and  (f)  given  the  CFTC  general  authority  to  exempt  trans- 
actions or  agreements  that  met  certain  criteria  from  certain  re- 
quirements of  the  CEA,  including  the  exchange  trading  require- 
ment. 

The  conference  report  includes  a  title  V  which  compromises 
some  of  the  issues  covered  in  title  III  of  the  Senate  amendment. 
Title  V  includes  the  Federal  Reserve  Board  margin  authority  de- 
scribed above.  The  conference  agreement  does  not  include  the 
Senate  provisions  on  hybrid  products  or  index  participations. 

The  conference  report  authorizes  the  CFTC  to  exempt  certain  de- 
rivative products,  without  a  prior  finding  that  they  are  subject  to 
the  CEA.  In  addition,  the  conference  report  directs  the  CFTC  to  use 
its  exemptive  authority  to  exempt  certain  swaps,  bank  accounts, 
and  hybrid  products  that  could  be  considered  to  fall  under  the 
CEA.  Finally,  the  futures  markets  themselves  may  apply  for  ex- 
emptions in  connection  with  swaps  and  other  derivative  instru- 
ments in  order  to  obtain  relief  from  regulation.  However,  the  con- 
ferees stated  that  the  CFTC  may  impose  conditions  and  limitations 
on  exchanges  where  required  by  the  public  interest  and  the  pur- 
poses of  the  CEA.  The  CFTC  is  not  permitted  to  issue  exemptions 
to  products  that  fall  within  the  so-called  Shad-Johnson  jurisdiction- 
al accord. 

The  exemptive  process  contemplated  by  the  bill  is  subject  to 
notice  and  comment  provisions,  permits  confidential  treatment  to 
be  afforded  to  "trade  secrets"  contained  in  exemptive  applications, 
and  requires  a  finding  that  an  exemption  is  in  the  public  interest. 
The  conferees  stated  that  they  expect  the  CFTC  to  use  its  exemp- 
tive authority  sparingly,  and  that  they  expect  to  readdress  the 
issue  of  derivative  instruments  following  completion  of  an  ongoing 
GAO  study,  and  of  the  comprehensive  study  of  the  markets  for 
swaps  and  other  off-exchange  derivative  products  to  be  conducted 
by  the  CFTC,  in  cooperation  with  the  SEC  and  the  Federal  Reserve 
Board,  as  required  by  the  legislation. 

On  November  5,  1992  the  CFTC  issued  rule  proposals  with  re- 
spect to  their  authority  to  exempt  hybrid  instruments  and  certain 
swap  agreements.  See  57  Fed.  Reg.  53618  (November  12,  1992)  and 
57  Fed.  Reg.  53627  (November  12,  1992). 

Legislative  history 

On  January  29,  1992,  Mr.  English  introduced  H.R.  707. 

On  March  5,  1991,  H.R.  707  passed  the  House,  under  suspension 
of  the  rules,  by  a  recorded  vote:  395-27.  On  April  18,  1991,  the 
Senate  passed  H.R.  707,  amended  with  the  text  of  S.  207,  a  similar 
Senate  measure.  The  Senate  insisted  on  its  amendment  and  re- 
quested a  conference.  On  October  2,  1991,  the  House  agreed  to  a 
conference. 

On  November  6,  1991,  July  23  and  29,  and  August  4  and  11,  1992, 
the  committee  on  conference  met.  On  October  2,  the  House  agreed 
to  the  conference  report  by  voice  vote  (H.Rept.  102-978,  filed  Octo- 
ber 2,  1992).  On  October  8,  1992,  the  Senate  agreed  to  the  confer- 
ence report  by  voice  vote. 

On  October  28,  1992,  the  President  signed  H.R.  707  (P.L.  102-546). 
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GOVERNMENT  SECURITIES  REFORM  ACT  OF  1991 

(H.R.  3927,  S.  1699) 

To  extend  and  revise  rulemaking  authority  with  respect  to  gov- 
ernment securities  under  the  federal  securities  laws,  and  for  other 
purposes. 

Summary 

In  1986,  Congress  passed  the  Government  Securities  Act  ("The 
1986  Act").  As  mandated  by  the  1986  Act,  the  General  Accounting 
Office  (GAO)  issued  a  report  in  September  1990,  "U.S.  Government 
Securities:  More  Transaction  Information  and  Investor  Protection 
Measures  are  Needed",  discussing  the  implementation  of  this  Act. 
GAO  found  the  1986  Act  to  have  improved  investor  safety  in  the 
government  securities  market,  and  gave  the  Treasury  Department 
high  remarks  regarding  the  role  it  played  in  the  Act's  implementa- 
tion. GAO  concluded,  however,  that  gaps  remained  in  the  protec- 
tion afforded  to  some  individual  and  small  institutional  investors, 
and  made  four  recommendations:  1)  extend  Treasury's  rulemaking 
authority  over  the  government  securities  market,  subject  to  a 
sunset  provision;  2)  give  Treasury  authority  to  adopt  sales  practice 
rules  for  all  government  securities  brokers  and  dealers;  3)  require 
expanded  access  to  government  securities  pricing  information;  and 
4)  extend  Securities  Investor  Protection  Corporation  (SIPC)  insur- 
ance coverage  to  customer  accounts  in  specialized  government  secu- 
rities dealers. 

As  stipulated  by  the  1986  Act,  the  Treasury,  the  SEC  and  the 
Fed  conducted  a  study  of  the  implementation  of  the  Act.  The  Octo- 
ber 1990  Joint  Study  report,  "Study  of  the  Effectiveness  of  the  Im- 
plementation of  the  Government  Securities  Act  of  1986",  recom- 
mended that  Treasury's  rulemaking  authority  be  extended  beyond 
October  1,  1991.  However,  the  three  agencies  were  unable  to  agree 
on  recommendations  relating  to  three  major  issues:  1)  whether 
there  should  be  sales  practice  rules  for  the  government  securities 
market;  2)  whether  there  should  be  expanded  access  to  government 
securities  pricing  information;  and,  3)  whether  SIPC  insurance 
should  be  extended  to  specialized  government  securities  dealers. 

The  three  agencies  did  not  believe  there  to  be  widespread  abuses 
in  the  government  securities  market,  but  did  warn  that  there  are 
more  and  more  sophisticated  and  volatile  instruments  being  intro- 
duced into  the  market.  It  also  warned  that  there  is  a  significant 
number  of  smaller  and  less  experienced  investors  participating  in 
the  market  that  could  get  stung. 

On  May  9,  1991,  in  connection  with  its  first  hearing  on  this  sub- 
ject, the  Subcommittee  released  a  report  prepared  by  the  Resolu- 
tion Trust  Corporation,  at  the  Subcommittee's  request,  identifying 
at  least  37  failed  S&L's  which  lost  a  combined  $620  million  in  the 
government  securities  market. 

On  June  3,  1991,  the  Subcommittee  wrote  to  the  SEC,  the  De- 
partment of  the  Treasury  and  the  Federal  Reserve  seeking  a  full 
investigation  of  press  reports  regarding  a  squeeze  in  the  secondary 
market  for  May  2-year  notes.  In  their  responses,  the  Treasury  and 
the  Fed  concluded  that  a  squeeze  did  occur  in  the  May  two-year 
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note  auction.  The  SEC  responded  that  the  Commission  was  still  in 
the  process  of  examining  the  facts  of  the  May  auction  to  determine 
whether  market  manipulation  did  occur  and  whether  a  formal  in- 
vestigation by  the  Commission  was  warranted. 

On  August  9,  1991,  Salomon  Brothers,  Inc.  issued  a  press  release 
disclosing  that  it  had  reported  to  the  Treasury  Department  and 
other  government  agencies  that  it  had  uncovered  irregularities  and 
rule  violations  in  connection  with  its  submission  of  bids  in  certain 
auctions  of  Treasury  securities.  The  auctions  in  question  took  place 
between  December  1990  and  May  1991. 

Despite  initial  statements  to  the  contrary  issued  on  August  9,  it 
was  revealed  that  the  highest  officers  of  Salomon  were  aware  as 
early  as  April  1991  of  misconduct  and  possible  illegal  activity  by 
their  employees  in  the  government  bond  market.  Nevertheless, 
these  employees  remained  in  their  positions  at  Salomon  Brothers 
and  persisted  in  violating  auction  rules  in  May  1991. 

On  August  18,  1991,  the  Board  of  Directors  of  Salomon  Brothers 
accepted  the  resignation  of  the  firm's  Chairman  and  Chief  Execu- 
tive Officer,  John  Gutfreund;  President,  Thomas  Strauss;  and  Vice 
Chairman,  John  Meriwether.  The  Board  also  fired  Paul  Mozer,  the 
former  government  securities  head,  his  deputy,  Thomas  Murphy, 
and  two  clerical  personnel.  Also  on  August  18,  Secretary  of  the 
Treasury  Nicholas  Brady,  announced  a  suspension  of  Salomon 
Brothers  from  trading  at  any  Treasury  auctions.  Hours  later,  Sec- 
retary Brady  reduced  this  sanction  to  allow  Salomon  to  trade  on  its 
own  account,  but  not  to  accept  customer  orders. 

On  September  11,  1991,  the  Treasury  Department  announced 
several  actions  aimed  at  ensuring  continued  integrity  in  the  gov- 
ernment auction  process.  The  following  changes  would  be  institut- 
ed: 1)  The  Treasury  Department  and  the  Federal  Reserve  Bank  of 
New  York  will  develop  a  system  to  require  customers  to  provide 
written  verification  of  large,  winning  bids  prior  to  the  settlement 
date  and  receipt  of  the  security  being  purchased.  This  change  is 
aimed  at  ensuring  the  authenticity  of  large,  winning  bids  placed  on 
behalf  of  a  customer  by  a  primary  dealer.  2)  Effective  immediately, 
data  on  Treasury  quarterly  borrowing  needs  will  be  released  two 
days  prior  to  each  quarterly  refunding  announcement  and  prior  to 
the  meeting  of  the  Public  Securities  Association  (PSA)  Treasury 
Borrowing  Advisory  Committee  Meeting.  3)  The  Treasury  created  a 
permanent  Operating  Group  on  Market  Surveillance  to  formalize 
and  expand  information  sharing  among  the  government  regulators. 
Members  of  the  group  will  be  representatives  from  Treasury,  SEC, 
and  the  Fed.  4)  Efforts  of  the  Treasury/Fed  Working  Group  on 
Auction  Automation  to  automate  the  government  auction  process 
to  improve  efficiency  and  accuracy  and  to  enhance  supervision  and 
compliance  will  be  strengthened  and  accelerated  with  completion 
of  the  first  phase  of  automation  expected  in  the  first  half  of  1992. 
In  addition,  the  existing  Treasury/Fed  Working  Group  on  Auction 
Automation  will  be  expanded  to  include  the  SEC. 

On  October  25,  1991,  the  Treasury  Department  announced 
changes  in  its  auction  rules  to  broaden  participation.  Separately, 
the  SEC,  Treasury,  and  Federal  Reserve  agreed  to  conduct  a  review 
of  regulation  of  the  government  securities  market  and  to  report 
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back  to  Congress  with  the  results  of  that  review  and  any  legislative 
recommendations  that  may  result. 

On  November  25,  1991,  Messrs.  Markey,  Rinaldo,  Wyden,  and 
Synar  introduced  H.R.  3927,  the  "Government  Securities  Reform 
Act  of  1991."  As  introduced,  the  legislation  extended  the  Treasury's 
current  rulemaking  authority  over  capital  adequacy  and  general 
bookkeeping  requirements  for  five  years,  until  October  1,  1996.  It 
provided  for  comprehensive  SEC  authority  to  create  an  electronic 
audit  trail  for  the  government  securities  market.  It  authorized  the 
SEC  to  set  up  a  system  for  large  trader  reporting  in  the  govern- 
ment securities  market.  It  extended  current  SEC  authority  over 
fraudulent  and  manipulative  practices  to  acts  by  government  secu- 
rities brokers  and  dealers.  It  provided  governmental  authority  for 
the  first  time  in  the  government  securities  market  to  oversee  the 
dissemination  of  price  information  to  the  public.  It  required  super- 
visory procedures  to  be  in  place  at  all  registered  government  secu- 
rities dealer  firms  and  conventional  broker-dealer  firms.  Finally, 
the  bill  as  introduced  expanded  the  authority  of  the  National  Asso- 
ciation of  Securities  Dealers  to  institute  sales  practice  rules  for  the 
government  securities  market. 

On  January  16,  1992,  the  SEC,  in  conjunction  with  the  Office  of 
the  Comptroller  of  the  Currency  (OCC)  and  the  Federal  Reserve 
Board,  announced  that  it  had  initiated  administrative  proceedings 
against  98  registered  broker-dealers,  and  registered  government  se- 
curities broker-dealers,  and/or  dealer  banks  for  improper  practices 
relating  to  the  sale  of  debt  securities  of  several  government-spon- 
sored enterprises  (GSEs)  (the  Federal  Home  Loan  Banks,  the  Feder- 
al Farm  Credit  Banks  Funding  Corporation,  the  Federal  National 
Mortgage  Association,  and  the  Student  Loan  Marketing  Associa- 
tion). 

The  98  firms  consented,  without  admitting  or  denying  the  allega- 
tions, to  a  finding  that  they  had  committed  "willful  violations"  of 
the  recordkeeping  requirements  established  pursuant  to  sections 
15C  and  17(a)  of  the  Exchange  Act  and  17  CFR  Part  404  and  Rules 
17a-3  and  17a-4  promulgated  thereunder.  The  violations  involved 
creating  and  maintaining  false  books  and  records  relating  to  cus- 
tomer orders  and  sales.  The  98  firms  agreed  not  to  commit  further 
violations,  to  adopt  policies  and  procedures  aimed  at  preventing  a 
recurrence  of  such  violations  in  the  future,  and  to  pay  civil  penal- 
ties of  up  to  $100,000  per  firm. 

The  Treasury-SEC-Federal  Reserve  Joint  Report  on  the  Govern- 
ment Securities  Market,  which  was  transmitted  to  Congress  on 
January  22,  1992,  contained  a  number  of  recommendations  de- 
signed to  improve  the  efficiency  and  safeguard  the  integrity  of  the 
government  securities  market.  Some  of  these  recommendations 
were  implemented  prior  to  or  simultaneously  with  the  issuance  of 
the  Joint  Report;  other  recommendations  were  to  be  implemented 
in  the  future,  or  required  congressional  action.  These  recommenda- 
tions included  the  following: 

The  three  agencies  agreed  to  a  number  of  measure  aimed  at 
reforming  the  primary  distribution  market  for  government  se- 
curities. These  included:  broadening  participation  in  Treasury 
auctions;  changes  to  the  primary  dealer  system;  actions  to 
detect  and  combat  short  squeezes,  including  the  creation  of  a 
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new  coordinated  market  surveillance  group;  instituting  new 
auction  techniques  and  procedures  to  verify  bidder  identity 
and  auction  rule  compliance;  and  accelerating  the  schedule  for 
automating  Treasury  auctions. 

The  Joint  Report  endorsed  legislation  that  would:  reauthor- 
ize Treasury's  rulemaking  authority  under  the  1986  Act;  make 
it  an  explicit  violation  of  federal  securities  laws  to  submit  false 
or  misleading  written  statements  to  an  issuer  in  connection 
with  the  primary  issuance  of  government  securities;  and  repeal 
the  federal  securities  laws  exemptions  from  registration  for 
certain  securities  of  GSEs. 

The  Joint  Report  also  covered  a  number  of  other  topics  as  to 
which  the  agencies  did  not  reach  unanimous  agreement.  These 
included: 

The  Treasury  and  the  SEC  supported  legislation  that 
would  give  the  Treasury  the  authority  to  require  holders 
of  large  positions  to  file  reports  of  their  holdings.  The  Fed- 
eral Reserve  opposed  this  recommendation  as  unnecessary. 

Based  on  its  conclusions  that  adequate  transparency  was 
lacking  in  the  government  securities  market  (despite  fa- 
vorable trends),  and  that  a  government  role  was  essential 
to  guarantee  public  dissemination  of  market  data,  the  SEC 
recommended  legislation  that  would  give  the  SEC  author- 
ity to  take  steps,  if  necessary,  to  ensure  the  adequacy  of 
public  dissemination  of  quote  and  trade  information  in  the 
government  securities  market.  Treasury  and  the  Federal 
Reserve  opposed  this  recommendation  on  the  grounds  that 
private  sector  efforts  should  be  given  more  time  to  devel- 
op. 

As  a  result  of  its  experience  with  other  markets  and 
with  the  problems  its  staff  encountered  in  the  Salomon  in- 
vestigation, the  SEC  supported  legislation  that  would  give 
it  the  authority  to  require  audit  trail  systems  (systems 
that  would  result  in  time-sequenced  reporting  of  trades). 
Treasury  and  the  Federal  Reserve  concluded  that  the  costs 
of  such  regulation  would  outweigh  the  benefits. 

The  SEC  and  Treasury  supported  legislation  granting 
rulemaking  authority  to  the  NASD  and  the  other  appro- 
priate regulatory  agencies,  but  differed  as  to  the  extent  of 
the  rules  and  whether  proposed  rules  should  be  subject  to 
Treasury's  veto.  The  Federal  Reserve  did  not  oppose  the 
overall  recommendations  regarding  sales  practice  rules,  al- 
though it  indicated  that  it  did  not  perceive  a  need  to 
impose  sales  practice  rules  in  the  government  securities 
market. 

On  May  20,  1992,  the  SEC  announced  that  it  had  reached  a  set- 
tlement with  Salomon  Brothers.  The  SEC's  settlement  indicated 
that  the  investigation  had  determined  that  Salomon  Brothers  had 
submitted  or  caused  the  submission  of  ten  false  bids  totaling  $15.5 
billion,  in  nine  auctions  of  Treasury  securities  between  August 
1989  and  May  1991.  These  false  bids  resulted  in  Salomon  Brothers' 
acquiring  over  $9.5  billion  worth  of  Treasury  securities  in  violation 
of  applicable  limitations  established  by  the  Treasury. 
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In  addition  to  the  submission  of  false  customer  bids  at  Treasury 
auctions,  the  SEC  concluded  that  Salomon  Brothers  was  responsi- 
ble for  numerous  other  violations  of  the  federal  securities  laws. 

The  Department  of  Justice  determined  that  Salomon  Brothers 
was  culpable  for  the  submission  of  false  and  unauthorized  bids  in 
violation  of  federal  forfeiture  laws,  the  False  Claims  Act,  and 
common  law,  as  well  as  unlawful  agreements  with  respect  to  trad- 
ing in  violation  of  the  Sherman  Act. 

For  its  violations  of  the  federal  securities  laws  and  other  laws, 
Salomon  Brothers  agreed  to  pay  fines  totaling  $290  million  as  civil 
sanctions,  as  forfeitures,  and  to  establish  a  claims  fund  to  compen- 
sate those  damaged  by  its  actions,  and  agreed  to  cease  and  desist 
from  further  violations.  SEC  and  Justice  Department  investigations 
into  illegal  activities  by  former  Salomon  Brothers  employees  are 
continuing,  as  are  investigations  into  possible  illegal  actions  by 
other  firms  or  individuals  or  possible  wrongdoing  involving  bidding 
or  trading  activities  in  several  other  recent  Treasury  auctions. 

Legislative  history 

On  May  9,  1991  the  Subcommittee  held  an  oversight  hearing  on 
the  reauthorization  of  the  Government  Securities  Act  of  1986. 

On  September  4,  1991,  the  Subcommittee  held  an  oversight  hear- 
ing on  revelations  of  illegal  activity  in  the  government  securities 
market  by  Salomon  Brothers  and  the  need  for  legislative  reforms. 

On  November  25,  1991,  Messrs.  Markey,  Rinaldo,  Synar  and 
Wyden  introduced  H.R.  3927. 

On  October  25,  1991,  and  February  19,  1992,  the  Subcommittee 
held  legislative  hearings  on  H.R.  3927,  specifically  to  focus  on  the 
issue  of  transparency  in  the  government  securities  marketplace, 
and  related  provisions  within  the  Committee  on  Ways  and  Means 
Oversight  Initiative  Report  (WMCP  102-38). 

On  May  7,  1992,  the  Subcommittee  reported  H.R.  3927,  amended, 
by  voice  vote.  The  substitute  adopted  by  the  Subcommittee  nar- 
rowed the  bill's  recordkeeping  and  transparency  provisions,  and 
made  a  number  of  other  significant  changes  to  the  introduced  bill. 

On  June  2,  1992,  the  full  Committee  ordered  reported  H.R.  3927, 
amended,  by  voice  vote  (H.  Rept.  102-722,  Part  1,  filed  July  24, 
1992). 

On  July  30,  1992,  H.R.  3927,  as  amended,  was  sequentially  re- 
ferred to  the  Committee  on  Banking,  Finance  and  Urban  Affairs. 
On  August  12,  1992,  Committee  on  Banking,  Finance  and  Urban 
Affairs  reported  H.R.  3927,  amended,  (H.  Rept.  102-722,  Part  2). 

On  August  12,  1992,  H.R.  3927  was  sequentially  referred  to  the 
Committee  on  Ways  and  Means. 

On  September  15,  1992,  the  House  considered  S.  1699,  with  an 
amendment  reflecting  the  language  of  H.R.  3927,  as  reported  by 
the  Committee  on  Energy  and  Commerce  and  certain  provisions 
recommended  by  the  Committee  on  Ways  and  Means  in  its  Over- 
sight Initiative  Report  on  Government  Securities  Reform  (WMCP 
102-39). 

On  September  16,  1992,  the  House  failed  to  pass  by  a  two-thirds 
margin  S.  1699,  as  amended,  by  a  recorded  vote:  124-279. 

On  October  6,  1992,  Committee  on  Ways  and  Means  was  dis- 
charged from  further  consideration  on  H.R.  3927,  as  amended. 
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LIMITED  PARTNERSHIP  ROLLUP  REFORM  ACT  OF  1991 

(H.R.  1885,  S.  2733) 

To  amend  the  Securities  Exchange  Act  of  1934  to  protect  inves- 
tors in  limited  partnerships  in  rollup  transactions,  and  for  other 
purposes. 

Summary 

Limited  partnership  rollups  involve  the  merger  or  reorganization 
of  public  or  privately  offered  limited  partnerships  into  new  busi- 
ness entities  whose  securities  are  traded  on  a  national  securities 
exchange  or  the  national  market  system.  Because  many  limited 
partnerships  have  suffered  significant  losses  due  to  a  variety  of  fac- 
tors, general  partners  are  increasingly  merging  their  individual 
limited  partnerships  into  a  new  investment  vehicle  through  what  is 
popularly  known  as  a  "rollup."  The  subsequent  market  perform- 
ance of  rollups  and  the  substantial  losses  sustained  by  individual 
investors  has  prompted  the  Subcommittee  to  conduct  an  investiga- 
tion to  determine  whether  reforms  are  necessary  to  protect  limited 
partners'  interests.  On  June  11,  1990,  Messrs.  Markey  and  Synar 
sent  a  letter  to  the  SEC  which  posed  a  series  of  questions  concern- 
ing rollups  and  sought  the  views  of  the  SEC  on  various  reform  pro- 
posals. 

According  to  the  SEC,  since  January  1,  1985,  68  limited  partner- 
ships involving  two  or  more  entities  have  undergone  rollup  trans- 
actions. These  rollups  have  involved  nearly  1,800  limited  partner- 
ships, approximately  1.2  million  investors,  and  an  estimated  ex- 
change value  of  $7.1  billion. 

Shortly  after  the  Subcommittee's  October  3,  1990,  hearing  on 
limited  partnership  rollups,  the  SEC  staff  wrote  the  National  Asso- 
ciation of  Securities  Dealers  (NASD)  expressing  concern  over 
whether  the  practice  of  providing  differential  compensation  to 
broker-dealers,  ".  .  .  creates,  at  least,  an  apparent  conflict  of  inter- 
est for  the  broker-dealer  and  its  representatives."  The  SEC  staff  re- 
quested NASD  to  review  this  matter  with  a  view  towards  changing 
NASD  rules  to,  ".  .  .  either  prohibit,  restrict  or  more  fully  disclose 
the  use  of  differential  compensation  schemes  or  to  require  clear 
disclosure  of  the  conflict  of  interest  in  such  schemes." 

In  response,  the  NASD  proposed  an  amendment  to  its  rules 
which  would  prohibit  member  firms  from  receiving  differential 
compensation  for  soliciting  "yes"  votes  in  a  rollup.  NASD  received 
54  comment  letters  on  the  proposed  rule,  49  of  which  (or  91  per- 
cent) favored  banning  differential  compensation  and  favored  more 
comprehensive  action  to  curb  rollup  abuses.  NASD's  Board  ap- 
proved its  proposed  rule  on  May  6,  1991,  and  filed  its  rule  change 
with  the  SEC  on  May  20,  1991.  The  Commission  approved  the  pro- 
posed rule  change  on  August  19,  1991.  The  Committee  notes  that 
the  bill  would  have  the  effect  of  both  "locking-in"  this  rule  change 
and  assuring  its  extension  to  non-NASD  members,  such  as  proxy 
solicitation  firms  used  to  solicit  consents  to  a  rollup. 

The  Subcommittee's  investigation  revealed  specific  problems  as- 
sociated with  the  rollup  transaction.  Such  problems  include:  1)  in- 
adequacy of  rollup  disclosure;  2)  differential  compensation  prac- 
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tices;  3)  limited  access  to  investor  lists;  4)  inadequacy  of  rollup 
' 'fairness"  opinions;  and,  5)  the  lack  of  dissenters'  rights  and  the 
imposition  of  supermajority  voting  requirements  that  entrench  ex- 
isting management. 

On  April  17,  1991,  Messrs.  Markey,  Dingell  and  Rinaldo  intro- 
duced H.R.  1885,  the  "Limited  Partnership  Rollup  Reform  Act  of 
1991."  H.R.  1885  represents  the  response  of  this  Committee  to  wide- 
spread abuses  and  conflicts  of  interest  associated  with  partnership 
rollup  transactions  which  have  led  to  substantial  financial  losses 
for  investors.  This  legislation  contains  a  series  of  legislative  direc- 
tives which  the  Committee  views  as  necessary  to  protect  innocent 
and  unwary  investors  in  limited  partnerships  which  undergo  rollup 
transactions,  including  dissenting  investors. 

As  introduced,  H.R.  1885  would  have:  assured  rights  for  investors 
opposed  to  the  rollup  by  requiring  an  appraisal  and  compensation 
or  the  right  to  retain  a  security  under  the  same  terms  and  condi- 
tions as  the  original  issue;  improved  disclosure  by  requiring  rollup 
prospectuses  to  meet  minimum  standards  of  readability  and  by 
mandating  that  these  prospectuses  provide  a  clear,  concise  execu- 
tive summary  of  the  proposed  transaction  and  its  effects;  reformed 
the  proxy  solicitation  rules  so  that  limited  partners  can  engage  in 
preliminary  communications  with  one  another  in  order  to  decide 
whether  or  not  to  oppose  a  rollup;  prevented  securities  broker-deal- 
ers from  having  a  financial  incentive  to  solicit  "yes"  votes  for  a 
rollup;  required  independent  "fairness  opinions"  to  be  rendered  for 
all  rollup  transactions,  based  on  an  independent  analysis  of  the 
terms  of  the  proposed  transaction;  prevented  supermajority  voting 
requirements  from  being  imposed  as  the  result  of  a  rollup;  and, 
prevented  limited  partners  from  having  to  pay  the  costs  of  a  rollup 
transaction  that  is  defeated. 

H.R.  1885  was  amended  by  a  substitute  at  Subcommittee  markup 
on  May  22,  1991.  The  substitute  amended  the  "dissenters'  rights" 
provision  of  the  bill  in  order  to  clarify  that  the  self-regulatory  orga- 
nizations are  given  the  flexibility  needed  to  ensure  that  in  circum- 
stances where  an  appraisal  and  compensation  or  retention  of  a  se- 
curity with  the  same  terms  and  conditions  is  not  possible,  "other 
comparable  rights  designed  to  protect  limited  partners"  are  provid- 
ed. The  substitute  also  narrowed  the  definition  of  the  term  "limited 
partnership  transaction"  to  refer  only  to  the  combination  or  reor- 
ganization of  one  or  more  partnerships  into  a  new  entity,  either  di- 
rectly, or  indirectly  through  a  series  of  transactions.  This  language 
addressed  both  "classic"  rollups  involving  mergers  of  several  part- 
nerships and  "two  step"  rollup  transactions  involving  a  simple  con- 
version to  corporate  form  followed  by  a  subsequent  merger  or  con- 
solidation. Finally,  the  substitute  amendment  addressed  concerns 
raised  regarding  the  possibility  of  general  partners  attempting  to 
force  rollup  transactions  through  during  the  18-month  "window" 
period  between  the  enactment  of  the  bill  and  the  effective  date  of 
the  regulations.  The  substitute  closed  this  "window"  by  making  it 
unlawful  to  solicit  proxies  or  make  tender  offers  in  furtherance  of 
any  rollup  transaction  unless  conducted  in  accordance  with  the 
rules  established  by  this  bill. 

H.R.  1885  was  amended  further  at  full  Committee  markup  on 
July  30,  1991.  As  amended,  the  bill  ensured  that  the  right  to  a  fi- 
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nancial  alternative  to  the  rollup  for  dissenters'  is  not  replaced  with 
a  right  of  a  procedural  nature  unless  it  is  first  determined  that  pro- 
viding such  rights  would  be  *  Unfeasible  or  not  in  the  financial  in- 
terests of  the  dissenting  limited  partners/'  The  bill  as  reported  also 
clarified  that  the  authority  of  the  independent  committee  to  pro- 
tect limited  partners  does  not  extend  to  provide  consents  or  author- 
izations for  the  transaction,  which  can  only  be  done  by  the  inves- 
tors themselves. 

H.R.  1885  was  passed  by  the  full  House  on  November  4,  1991. 
The  bill  as  passed  by  the  House:  added  a  new  subsection  to  section 
14  of  the  Exchange  Act  to  make  it  unlawful  to  make  any  proxy  so- 
licitation or  tender  offer  in  connection  with  a  partnership  rollup 
transaction  unless  such  transaction  is  conducted  in  accordance 
with  rules  prescribed  by  the  Commission  which  allow  certain  pre- 
liminary communications  among  investors  regarding  the  proposed 
transaction  to  be  exempted  from  requirements  to  file  soliciting  ma- 
terials with  the  Commission;  prohibited  the  payment  of  any  contin- 
gent or  differential  compensation  for  soliciting  proxies  or  consents 
in  conjunction  with  the  transaction;  required  investors  to  be  pro- 
vided with  access  to  lists  of  holders  of  the  securities  that  are  the 
subject  of  the  transaction;  established  requirements  aimed  at  en- 
suring that  rollup  soliciting  materials  are  clear,  concise,  and  under- 
standable and  include  important  information  regarding  the  trans- 
action and  its  effects;  required  rollup  soliciting  materials  to  include 
an  independent  fairness  option;  established  a  minimum  solicitation 
or  offering  period  of  60  days;  and,  contained  such  other  provisions 
which  the  Commission  deems  necessary  for  the  protection  of  inves- 
tors. In  addition,  the  bill  directed  the  Commission  to  make  changes 
in  the  Securities  Act  of  1933  (Securities  Act)  to  implement  the  re- 
quirements of  section  14(h)  of  the  Exchange  Act  with  respect  to 
registration  under  the  Securities  Act  of  securities  issued  in  a  part- 
nership rollup  transaction.  Finally,  the  bill  amended  sections 
15A(b)  and  6(b)  of  the  Exchange  Act  to:  mandate  that  the  rules  of 
registered  securities  exchanges  and  the  listing  standards  of  nation- 
al securities  exchanges  and  of  automated  quotation  systems  include 
provisions  which  protect  dissenters'  rights  in  rollup  transactions  by 
assuring  the  right  of  dissenting  limited  partners  to  an  alternative 
to  the  rollup  in  the  form  of  an  appraisal  and  compensation,  reten- 
tion of  the  original  security,  or  other  comparable  rights;  using  an 
independent  committee  under  certain  circumstances  to  protect  the 
interests  of  limited  partners;  assuring  limited  partners  the  right 
not  to  have  their  voting  power  unfairly  reduced  or  abridged;  assur- 
ing limited  partners  the  right  not  to  bear  an  unfair  portion  of  the 
costs  of  a  proposed  rollup  transaction  that  is  rejected;  and  restric- 
tions on  the  conversion  of  management  profit-sharing  interests  and 
incentive  fees  into  asset-based  management  fees. 

On  July  1,  1992,  Senator  Dodd  attached  similar  rollup  reform 
legislation  to  S.  2733,  the  "Federal  Housing  Regulatory  Reform 
Act."  Due  to  a  technical  error  on  the  Senate  floor,  which  blocked 
appointment  of  conferees  to  a  House-Senate  conference  which 
would  have  met  to  reconcile  the  differences  in  the  two  pieces  of  leg- 
islation, the  bill  died. 

On  October  15,  1992  the  SEC  adopted  new  proxy  reform  rules. 
The  new  rules  facilitated  investor  communications,  improved  inves- 
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tor  access  to  partnership  lists,  and  eliminated  quiet  filing  of  rollup 
prospectuses.  The  new  rules  would  allow  small  shareholders  to 
freely  communicate  directly  with  one  another  without  first  having 
to  file  with  the  SEC.  Shareholders  with  more  than  $5  million  in- 
vested in  the  company  will  simply  send  a  copy  of  any  written  mate- 
rial that  they  circulated  widely  to  the  SEC. 

On  October  30,  1992,  Mr.  Markey  wrote  SEC  Chairman  Breeden 
in  reference  to  a  recent  press  report  regarding  a  possible  resur- 
gence of  limited  partnership  rollups.  The  letter  requested  informa- 
tion on  the  number  of  limited  partnership  rollups  that  have  taken 
place  from  January  1,  1992,  to  October  31,  1992,  as  well  as  addition- 
al information  relating  to  each  transaction. 

The  Subcommittee  is  awaiting  the  SEC's  response,  and  intends  to 
reintroduce  this  legislation  in  the  103rd  Congress. 

Legislative  history 

On  April  17,  1991,  Messrs.  Markey,  Rinaldo  and  Dingell  intro- 
duced H.R.  1885. 

On  April  23,  1991,  the  Subcommittee  held  a  legislative  hearing 
on  H.R.  1885. 

On  May  22,  1991,  the  Subcommittee  reported  H.R.  1885,  amend- 
ed, by  voice  vote.  On  July  30,  1991,  the  full  Committee  ordered  re- 
ported H.R.  1885,  amended,  by  voice  vote  (H.  Rept.  102-254,  filed 
October  16,  1991). 

On  November  5,  1991,  H.R.  1885  passed  the  House,  as  amended, 
under  suspension  of  the  rules,  by  voice  vote. 

SECURITIES  INVESTORS  LEGAL  RIGHTS  ACT  OF  1991 

(H.R.  3185) 

To  establish  a  statute  of  limitations  for  private  rights  of  action 
arising  from  a  violation  of  section  10(b)  of  the  Securities  Exchange 
Act  of  1934. 

Summary 

For  over  fifty  years,  victims  of  securities  fraud  could  file  civil  law 
suits  pursuant  to  section  10  of  the  Securities  Exchange  Act  of  1934 
under  time  limitations  generally  determined  by  appropriate  state 
statutes,  many  with  generous  statutes  of  limitation.  On  June  20, 
1991,  in  the  Lampf  v.  Gilbertson  decision,  the  U.S.  Supreme  Court 
reversed  this  long-standing  practice  and  ruled  that  any  litigation 
instituted  pursuant  to  section  10(b)  of  the  exchange  Act  and  Rule 
10b-5  must  be  initiated  within  3  years  after  the  violation  has  oc- 
curred and  within  1  year  after  discovery  of  the  facts  constituting 
that  violation.  In  addition,  the  Court  applied  its  decision  retroac- 
tively, denying  thousands  of  victims  whose  cases  were  currently 
ending  their  rightful  day  in  court. 

In  handing  down  its  decision,  the  Court  rejected  the  argument 
made  by  the  SEC,  among  others,  that  it  should  have  applied  the 
explicit  five-year  statute  of  limitations  contained  in  the  Insider 
Trading  and  Securities  Fraud  Enforcement  Act,  Legislation  report- 
ed out  of  the  Committee  and  signed  into  law  in  1988.  This  five-year 
limitation  established  an  appropriate  time  frame  for  investors  to 
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uncover  any  wrongdoing  while  at  the  same  time  not  punishing  in- 
vestors who  may  not  discover  the  crime  until  a  few  years  later. 

On  November  21,  1991,  the  Subcommittee  released  a  compilation 
of  the  effects  of  the  Supreme  Court's  decision  to  impose  a  severely 
restricted  statute  of  limitations  on  securities  fraud  actions.  As  of 
that  date,  over  $650  million  of  securities  fraud  claims  had  been  dis- 
missed in  suits  brought  nationwide  before  the  Supreme  Court's  de- 
cision. More  shockingly,  over  $4  billion  in  fraud  claims,  including 
those  against  Michael  Milken,  Charles  Keating,  and  Fred  Carr, 
were  threatened  with  pending  dismissal  motions  solely  as  a  result 
of  Lampf,and  that  decision's  retroactive  applications. 

In  response  to  the  Lampf  decision,  Messrs.  Mar  key,  Dingell 
Wyden  and  Harris  introduced  H.R.  3185,  the  "Securities  Investors 
Legal  Rights  Act  of  1991."  This  legislation  would  have  returned  to 
investors  their  right  to  pursue  legal  recourse  within  a  reasonable 
timeframe.  The  bill  would  have  extended  the  statute  of  limitations 
for  private  rights  of  action  to  3  years  after  the  plaintiff  knew,  or 
should  have  known,  of  the  securities  law  violation,  but  no  later 
than  5  years  from  the  date  of  the  securities  violation.  It  also  con- 
tained a  provision  to  protect  pending  cases  as  of  June  19,  1991, 
from  dismissal  due  to  the  Supreme  Court's  decision. 

During  the  House-Senate  conference  on  S.  543,  the  "Comprehen- 
sive Deposit  Insurance  Reform  and  Taxpayer  Protection  Act  of 
1991,"  language  dealing  with  the  retroactive  application  of  the 
Lampf  decision  was  included  as  section  476  of  the  conference 
report.  As  the  statute  specifically  states,  its  application  is  to  "any 
private  civil  action  implied  under  section  10(b)"  of  the  Securities 
Exchange  Act  of  1934  "that  was  commenced  on  or  before  June  19, 
1991."  For  all  of  those  cases  without  exception,  the  applicable  limi- 
tation period  is  that  "provided  by  the  laws  applicable  in  the  juris- 
diction, including  principles  of  retroactivity,  as  such  laws  existed 
on  June  19,  1991." 

Beginning  in  early  1992,  the  constitutionality  of  section  476  was 
challenged  in  several  securities  fraud  cases  in  district  courts 
throughout  the  country.  Several  courts  upheld  the  constitutionality 
of  the  statute  (see  Venturtech  II  v.  Deloitte  Haskins  &  Sells,  No.  88- 
1-12-CIV-5-H;  Bankard  v.  First  Carolina  Communications,  N.D. 
111.,  Jan.  3,  1992;  and  Ayers  v.  Sutliffe,  S.D.  Ohio,  Feb.  11,  1992). 
However,  in  early  March  1992,  the  U.S.  District  Court  for  the 
Northern  District  of  California  indicated  that  it  intended  to  rule 
section  476  unconstitutional  (See  In  re  Brichard  Securities  Litiga- 
tion, No.  C-87-2987-CAL). 

Accordingly,  on  March  4,  1992,  Mr.  Markey  wrote  to  U.S.  Attor- 
ney General  William  P.  Barr,  requesting  the  Justice  Department  to 
intervene  in  this  case  prior  to  the  filing  of  an  opinion.  On  March 
27,  1992,  however,  Judge  Legge  issued  a  decision  holding  section 
476  unconstitutional. 

On  May  12,  1992,  Mr.  Markey  received  a  response  from  the  U.S. 
Department  of  Justice.  The  response  indicated  that,  due  to  the 
number  of  cases  filed  challenging  the  constitutionality  of  section 
476,  the  Attorney  General  had  decided  to  file  a  joint  Statement  of 
Interest  on  behalf  of  the  United  States  and  the  Securities  and  Ex- 
change Commission  instead  of  formally  intervening  as  a  party.  A 
Statement  of  Interest  was  filed  in  the  Brichard  case  defending  the 
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constitutionality  of  section  476  on  ' 'separation  of  powers  and  due 
process  grounds."  The  letter  also  indicated  that,  although  the  De- 
partment of  Justice  had  also  intervened  in  a  few  section  476  consti- 
tutionality challenges  at  the  appellate  level,  it  had  not  yet  made  a 
decision  about  intervention  in  the  Brichard  appeal. 

On  May  19,  1992,  Mr.  Markey  again  wrote  the  Department  of 
Justice  requesting  the  department  to  intervene  in  any  and  all  cases 
challenging  the  constitutionality  of  section  476.  The  letter  suggest- 
ed that  due  to  the  federal  district  courts'  split  decisions  regarding 
the  constitutionality  of  section  476  (the  arguments  supporting  the 
theory  of  unconstitutionality  being  rejected  in  fourteen  cases,  but 
upheld  in  six),  "investor  suits  throughout  the  country  are  being  rel- 
egated to  a  judicial  limbo/'  In  order  to  address  this  disparity,  Mr. 
Markey  requested  the  department  to  intervene  in  the  Brichard 
appeal  as  well  as  in  all  other  cases  challenging  the  constitutional- 
ity of  section  476  to  "avoid  such  a  split  at  the  appellate  level,  both 
in  order  to  vindicate  the  constitutionality  of  section  476  and  to  pre- 
clude disparate  treatment  of  harmed  investors." 

On  June  8,  1992,  the  Subcommittee  received  the  Justice  Depart- 
ment's response.  The  response  acknowledged  the  Subcommittee's 
desire  to  "avoid  a  division  among  the  circuits  over  the  constitution- 
ality of  section  476."  While  the  Department  was  still  undecided  as 
to  whether  to  intervene  in  the  Brichard  appeal,  it  already  had  in- 
tervened in  appellate  litigation  in  the  Seventh  and  Eleventh  Cir- 
cuits to  defend  the  constitutionality  of  section  476. 

As  of  October  22,  1992,  only  two  U.S.  Circuit  Courts  of  Appeals 
(10th  and  11th)  had  ruled  on  the  constitutionality  of  section  476.  It 
was  upheld  in  both  cases. 

Legislative  history 

On  August  1,  1991,  Messrs.  Markey,  Dingell,  Wyden  and  Harris 
introduced  H.R.  3185. 

On  November  21,  1991,  the  Subcommittee  held  a  legislative  hear- 
ing on  H.R.  3185. 

(For  further  action,  see  H.R.  6,  the  "Financial  Institutions  Safety 
and  Consumer  Choice  Act  of  1991.") 

FINANCIAL  FRAUD  DETECTION  AND  DISCLOSURE  ACT  OF  1991 

(H.R.  5726,  H.R.  4313,  H.R.  3159) 

To  amend  the  Securities  Exchange  Act  of  1934  to  strengthen  the 
reporting  obligations  of  registered  companies  and  their  auditors 
under  that  Act. 

Summary 

The  role  of  independent  public  accountants  in  detecting  and  re- 
porting illegal  acts  committed  by  outside  audited  companies  has 
long  been  of  concern  to  the  Committee.  Since  1985,  the  Energy  and 
Commerce  Oversight  and  investigations  Subcommittee  has  held 
over  30  hearings  examining  the  alleged  failure  of  independent 
auditors  to  detect  or  report  the  fraudulent  activities  at  the  compa- 
nies and  financial  institutions  being  audited.  In  light  of  the  savings 
and  loan  (S&L)  crisis,  the  role  of  the  independent  auditor  has  come 
under  even  greater  scrutiny.  According  to  a  report  by  the  Resolu- 
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tion  Trust  Corporation,  fraud  and  other  criminal  conduct  played  an 
important  role  in  the  collapse  of  approximately  40  percent  of  the 
nearly  450  S&Ls  which  are  now  under  government  control. 

Independent  auditors  are  integral  to  the  federal  securities  laws' 
mandate  of  complete  and  fair  disclosure  of  material  information  to 
investors  and  other  users  of  corporate  financial  reports.  This 
system  is  administered  by  the  Securities  and  Exchange  Commission 
(SEC)  working  in  concert  with  private,  independent  public  account- 
ing firms  which  audit  corporate  financial  records  and  certify  the 
accuracy  of  reports  given  to  the  public.  For  example,  section  13(b) 
of  the  Securities  Exchange  Act  of  1934  (Exchange  Act)  authorizes 
an  SEC  role  in  the  development  of  accounting  standards.  Critics 
argue,  however,  that  these  laws  are  not  sufficient  to  protect  the 
general  public  from  financial  fraud,  and  cite  the  current  S&L  crisis 
as  an  example. 

The  accounting  profession  has  adopted  new  standards  in  the  past 
several  years  which  accountants  argue  will  substantially  improve 
the  financial  reporting  process.  These  new  standards  place  greater 
responsibility  on  the  auditor  to  detect  and  report  suspected  illegal- 
ities and  to  resign  immediately  if  he  or  she  suspects  a  lack  of  integ- 
rity at  the  top  level  of  the  company.  In  addition,  the  SEC  in  1989 
revised  its  rules  to  accelerate  the  8-K  reporting  process,  which  re- 
quires audited  public  companies  to  inform  the  SEC  of  a  change  in 
auditors,  and  the  reason  for  the  change. 

These  reforms  have  not  been  fully  sufficient  to  deal  with  the 
threat  of  corporate  financial  fraud.  For  example,  critics  argue  that 
there  remains  no  requirement  for  auditors  or  management  to 
review  internal  controls,  and  no  requirement  for  auditors  to  report 
directly  to  the  SEC  on  fraud  that  they  discover  in  the  coverage  of 
audit  activities.  Another  problem  is  that  the  SEC's  audit  require- 
ments also  do  not  apply  to  banks  and  savings  and  loan  associations. 
Section  12(i)  of  the  Exchange  Act,  enacted  in  1964,  provides  that 
the  powers,  duties,  and  functions  vested  in  the  SEC  to  administer 
and  enforce  the  periodic  and  other  reporting  requirements  under 
that  Act  are  vested  in  the  federal  agencies  that  regulate  depository 
institutions  (i.e.,  the  Comptroller  of  the  Currency,  the  Federal  Re- 
serve Board,  the  Federal  Deposit  Insurance  Corporation  and  the 
Office  of  Thrift  Supervision)  with  respect  to  banks  and  savings  and 
loan  associations  that  are  regulated  by  them. 

During  House  consideration  of  the  Comprehensive  Crime  Control 
Act  of  1990,  the  House  adopted  an  amendment  offered  by  Mr. 
Markey  which  consisted  of  the  language  of  legislation  introduced 
by  Mr.  Wyden  aimed  at  ensuring  auditor  responsibility.  That 
amendment  would  have:  (1)  mandated  that  both  management  and 
auditors  review  management  internal  control  structures  and  report 
on  any  weaknesses:  (2)  assured  full  compliance  with  the  require- 
ments of  the  1977  Foreign  Corrupt  Practices  Act  law  and  the  avoid- 
ance of  future  adverse  consequences  from  inadequate  internal  con- 
trols; and  (3)  required  the  design  of  audits  to  detect  illegalities  ma- 
terial to  the  financial  statements  of  corporate  issuers  and  require 
auditors  to  report  detected  illegalities  to  management  and,  in  the 
face  of  management  intransigence,  to  report  directly  to  the  SEC. 
The  final  House  version  did  not  include  earlier  language  which 
would  have  repealed  section  12(i)  and  would  have  required  banking 
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institutions  to  report  regularly  to  the  SEC.  The  amendment  was 
later  removed  in  conference. 

On  August  1,  1991,  Messrs.  Markey  and  Wyden  introduced  H.R. 
3159.  The  bill  incorporated  the  key  provisions  of  the  House-passed 
amendment  to  the  previous  years  crime  bill,  in  which  auditors 
were  required  to  expand  their  search  for  fraudulent  activities  of 
clients  and  directly  report  any  such  findings,  under  appropriate  cir- 
cumstances, to  government  regulators.  The  bill  did  not,  however, 
contain  the  section  dealing  with  mandatory  reporting  on  corporate 
internal  controls. 

Lanuage  similar  to  H.R.  3159,  but  limited  in  application  to  finan- 
cial institutions,  was  later  added  to  title  IV  of  H.R.  6,  as  reported 
by  the  Committee  on  Energy  and  Commerce.  Broader  language,  en- 
compassing all  Exchange  Act  reporting  companies,  was  approved 
by  the  House  during  floor  consideration  of  H.R.  6,  but  was  dropped, 
along  with  other  Energy  and  Commerce  amendments  from  the 
final  version  of  the  banking  legislation.  For  more  details,  see  H.R. 
6. 

On  February  25,  1992,  Messrs.  Wyden,  Markey  and  Dingell  intro- 
duced H.R.  4313.  This  bill  would  have  improved  fraud  detection 
and  disclosure  with  respect  to  public  companies  by  codifying  audit- 
ing standards  in  certain  specified  areas  and  by  providing  a  mecha- 
nism for  earlier  warning  to  the  SEC  of  certain  illegal  acts  by  regis- 
trants. 

On  April  3,  1992,  Messrs.  Markey  and  Wyden  wrote  to  the  Feder- 
al Deposit  Insurance  Corporation  (FDIC)  and  the  Resolution  Trust 
Corporation  (RTC)  requesting  information  relating  to  the  role  ac- 
countants may  have  played  in  the  failure  of  federally-insured  fi- 
nancial institutions.  The  letter  requested  the  agencies  to  provide 
information  regarding  all  pending  and  completed  litigation  involv- 
ing any  insolvent  banks  and  S&Ls  in  which  public  accounting 
firms  were  defendant  parties. 

On  April  20,  1992,  the  Subcommittee  received  a  response  from 
the  RTC,  and  on  May  1,  from  the  FDIC.  The  letters  indicated  that 
as  of  April  20,  1992,  the  FDIC  had  19  lawsuits  pending  seeking 
damages  in  excess  of  $2  billion,  and  that  as  of  May  1,  1992,  the 
RTC  had  16  lawsuits  pending  seeking  damages  in  excess  of  $900 
million  against  accounting  firms  for  the  firms'  allegedly  faulty 
audits  of  financial  institutions. 

At  Subcommittee  markup,  an  amendment  in  the  nature  of  a  sub- 
stitute (offered  by  Mr.  Wyden)  was  adopted.  The  amendment  pre- 
cluded private  rights  of  action  against  accountants  for  any  finding, 
conclusion,  or  statement  expressed  in  the  reports  of  illegalities  to 
be  make  to  the  SEC.  However,  in  the  event  that  an  accountant 
were  to  file  a  false  report,  the  amendment  authorized  the  SEC,  in 
addition  to  entering  a  cease  and  desist  order  under  section  21C  of 
the  Exchange  Act,  to  impose  civil  penalties  for  willful  violations  of 
the  auditors'  responsibilities  under  this  bill. 

Language  similar  to  H.R.  4313  as  reported  by  the  Committee  was 
incorporated  as  an  amendment  into  H.R.  5726  on  the  House  floor. 
The  principal  difference  between  the  two  versions  of  the  auditing 
language  was  a  provision  in  H.R.  5726  relating  to  insured  financial 
institutions.  This  new  language  required  that  in  the  case  of  an 
issuer  that  is  a  bank  or  savings  association,  the  deposits  of  which 
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are  insured  in  accordance  with  the  Federal  Deposit  Insurance  Act, 
the  required  reports  must  be  submitted  both  to  the  appropriate  fed- 
eral banking  agency  and  the  SEC. 
For  further  action  see  S.  2261  and  H.R.  5726. 

Legislative  history 

On  August  1,  1991,  Messrs.  Wyden  and  Mar  key  introduced  H.R. 
3159. 

On  February  25,  1992,  Messrs.  Wyden,  Markey  and  Dingell  intro- 
duced H.R.  4313. 

On  July  9,  1992,  the  Subcommittee  reported  H.R.  4313,  amended, 
by  voice  vote. 

On  July  28,  1992,  the  full  Committee  ordered  reported  H.R.  4313, 
as  amended,  by  voice  vote  (H.  Rept.  102-890,  filed  September  22, 
1992). 

Subsequently,  the  language  of  H.R.  4313,  as  reported  by  the  Com- 
mittee, was  incorporated  as  an  amendment  to  H.R.  5726,  which 
passed  the  House  on  September  22,  1992,  by  voice  vote.  Subsequent- 
ly, S.  2266,  a  similar  Senate-passed  measure,  was  passed  in  lieu 
after  being  amended  to  contain  the  language  of  the  H.R.  5726. 

INVESTMENT  ADVISERS  DISCLOSURE  AND  ENFORCEMENT  ACT  OF  1991 

(S.  2261,  H.R.  5726,  H.R.  2412) 

To  permit  private  remedies  to  be  used  for  the  enforcement  of  the 
Investment  Advisers  Act  of  1940,  to  improve  the  disclosure  to  cus- 
tomers of  investment  advisers  under  that  Act,  and  for  other  pur- 
poses. 

Summary 

During  the  first  session  of  the  102nd  Congress,  the  Subcommittee 
continued  its  investigation  of  investment  advisers.  In  response  to  a 
June  1989  request  by  Messrs.  Markey,  Eckart,  and  Boucher,  the 
GAO  on  July  13,  1990,  released  a  study  of  the  effectiveness  of  SEC 
oversight  of  the  investment  adviser  industry.  The  report,  entitled, 
"Investment  Advisers:  Current  Level  of  Oversight  Puts  Investors  at 
Risk/'  concluded  that  the  SEC's  oversight  of  investment  advisers 
fell  far  short  of  what  it  should  be  in  protecting  the  investing 
public.  While  the  GAO  found  little  evidence  of  fraud  and  abuse,  it 
predicted  that  the  three-fold  increase  in  the  number  of  people  pro- 
viding financial  advice  and  the  ten-fold  increase  in  the  amount  of 
assets  now  under  management  "raises  both  the  risk  that  fraud  and 
abuse  will  occur  and  the  potential  that  any  amounts  lost  could  be 
large."  The  report  went  on  to  say  that  if  the  SEC  oversight  pro- 
gram was  not  improved,  the  Investment  Advisers  Act  of  1940  might 
be  doing  more  harm  than  good  by  giving  investors  the  illusion  that 
SEC-registered  advisers  have  a  "seal  of  approval." 

On  May  21,  1991,  Messrs.  Boucher,  Markey,  Eckart,  Cooper, 
Wyden  and  Lehman  introduced  H.R.  2412.  This  bill  responded  to 
the  growing  number  of  individuals  providing  investment  advice 
who  are  not  required  to  register  with  the  SEC  because  they  call 
themselves  financial  planners  (or  equivalent  titles)  instead  of  call- 
ing themselves  investment  advisers.  In  addition,  under  current  law, 
bankers,  lawyers,  or  accountants  rendering  such  advice  incidental 
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to  their  profession  are  excluded  from  registration.  This  has  result- 
ed in  inadequate  protection  for  investors. 

H.R.  2412  mandated  that  any  individual  claiming  to  be  a  finan- 
cial planner,  investment  adviser,  or  other  title  denoting  a  profes- 
sion which  provides  investors  with  advice,  be  included  in  the  defini- 
tion of  investment  adviser  and  therefore  subject  to  the  registration 
requirements  of  the  SEC  under  the  Investment  Advisers  Act  of 
1940.  If  also  mandated  up-front  disclosure  of  compensation,  direct 
or  indirect,  including  fees,  commissions,  and  other  nonfinancial  in- 
centives, which  the  planner  or  adviser  will  receive  from  anyone 
other  than  the  customer  when  products  are  sold.  In  addition,  the 
bill  required  a  statement  of  the  qualifications  of  the  financial  plan- 
ner, prohibiting  any  misrepresentations  by  the  planner  to  the 
client.  Under  this  bill,  either  the  SEC  or  clients  would  have  had  an 
opportunity  to  sue  an  investment  adviser  for  alleged  abuses. 

On  January  6,  1992,  Messrs.  Dingell,  Markey,  Boucher,  and 
Eckart  wrote  the  GAO  and  requested  that  GAO  update  its  1990 
report  on  investment  advisers.  The  letter  requested  that  the  GAO 
give  particular  attention  to  the  number  of  registered  investment 
advisers  as  well  as  the  number  of  those  who  are  exempted  from 
registering  under  the  current  law  even  though  they  may  engage  in 
certain  investment  advisory  activities;  the  kinds  of  problems  en- 
countered by  consumers  of  investment  advisory  services;  the  cur- 
rent role  of  states  in  policing  abuses  by  investment  advisers;  and 
an  estimate  of  the  dollar  extent  to  which  consumers  are  harmed  by 
either  lax  enforcement  of  existing  rules  or  limitations  inherent  in 
current  law. 

Sharp  criticism  of  H.R.  2412  resulted  in  drafting  of  a  Committee 
Print  which  became  the  vehicle  for  Subcommittee  markup,  on  July 
30,  1992.  Immediately  following  Subcommittee  markup  of  the  Com- 
mittee Print,  Messrs.  Boucher,  Markey  and  Dingell  introduced  a 
clean  bill  (H.R.  5726).  The  legislation  mandated  up-front  disclosure 
of  an  adviser's  educational  and  business  background  and  the 
amount  of  commission,  if  any,  to  be  received  by  an  adviser  upon 
completion  of  a  recommended  transaction.  In  addition,  the  bill:  con- 
tained an  express  suitability  requirement;  directed  the  SEC  to 
mandate  a  fidelity  bond  for  advisers  with  custody  of  or  discretion 
over  client  assets;  contained  a  confidentiality  provision  prohibiting 
personally  identifiable  financial  information  to  be  disclosed  without 
first  obtaining  consent  with  the  investor;  prohibited  anyone  who 
has  committed  a  felony  from  being  an  investment  adviser;  and  in- 
cluded provision  which  would  require  investment  advisers  to  pay 
the  SEC  a  fee  when  filing  an  application  for  registration  under  the 
Advisers  Act,  and  thereafter  an  annual  fee  based  upon  assets 
under  management. 

During  full  Committee  markup,  the  Committee  adopted  an 
amendment,  offered  by  Mr.  Markey,  which  would  have  allowed  for 
the  creation  of  a  self-regulatory  organization  (SRO)  to  supervise  the 
activities  of  certain  brokers-dealers  and  its  affiliates  at  the  discre- 
tion of  the  SEC.  The  amendment  also  contained  a  provision  that 
would  have  allowed  investment  advisers  to  omit  periodic  reports 
more  frequent  than  once  yearly  if  customers,  in  writing  and  in  an 
informed  manner,  decide  they  do  not  have  to  receive  such  disclo- 
sures. 
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During  floor  action  on  H.R.  5726,  the  House  agreed  to  an  amend- 
ed bill  which  incorporated  the  language  of  H.R.  3047  as  reported  by 
the  Committee,  as  well  as  language  similar  to  the  contained  in 
H.R.  4313  as  reported  by  the  Committee.  On  July  31,  the  following 
day,  the  House  passed  S.  2266  by  voice  vote  after  agreeing  to  a 
motion  to  strike  all  after  the  enacting  clause  and  insert  the  text  of 
H.R.  5726,  as  previously  passed  by  the  House. 

S.  2266  expired  when  differences  between  the  House  and  Senate 
versions  of  the  bill  could  not  be  resolved. 

Legislative  history 

On  May  21,  1991,  Messrs.  Boucher,  Markey,  Eckart,  Cooper, 
Wyden  and  Lehman  introduced  H.R.  2412. 

On  July  30,  1992,  the  Subcommittee  marked  up  a  Committee 
Print  and  reported  a  clean  bill  (H.R.  5726),  by  voice  vote. 

On  August  4,  1992,  the  full  Committee  ordered  reported  H.R. 
5726,  amended,  by  voice  vote  (H.Rept.  102-883,  filed  September  22, 
1992). 

On  September  22,  1992,  the  House  passed  H.R.  5726,  amended, 
under  suspension  of  the  rules,  by  voice  vote.  Subsequently,  S.  2266, 
a  similar  Senate-passed  measure,  was  passed  in  lieu  after  being 
amended  to  contain  the  language  of  the  House  bill  as  passed.  No 
further  action  was  taken. 

MANAGED  ACCOUNTS  PROVISION  OF  THE  SECURITIES  EXCHANGE  ACT  OF 

1934 

(H.R.  3047) 

To  amend  the  Securities  Exchange  Act  of  1934  to  permit  mem- 
bers of  national  securities  exchanges  to  effect  certain  transactions 
with  respect  to  accounts  for  which  such  members  exercise  invest- 
ment discretion. 

Summary 

Section  11(a)  was  added  to  the  Securities  and  Exchange  Act  of 
1934  by  the  Securities  Acts  Amendments  of  1975.  This  section  of 
the  Exchange  Act  prohibits  exchange  members  from  effecting  secu- 
rities transactions  on  national  securities  exchanges  of  which  they 
are  members  for  their  own  accounts,  the  accounts  of  their  associat- 
ed persons,  or  accounts  managed  by  the  member  or  its  associated 
persons.  In  practice,  adoption  of  section  11(a)  required  institutions 
to  channel  their  exchange  business  through  unaffiliated  broker- 
dealers,  while  also  forcing  exchange  members  to  execute  trades  for 
their  managed  accounts  through  an  unrelated  firm. 

The  legislative  history  of  the  managed  account  provision  of  sec- 
tion 11(a)  indicates  that  its  adoption  was  motivated  by  securities  in- 
dustry and  congressional  concerns  with  possible  market  disloca- 
tions, trading  advantages,  and  conflicts-of-interest  caused  by  the 
combination  of  money  management  and  brokerage  functions.  Spe- 
cifically, Congress  noted  the  potential  for  broker-dealers  to  "churn" 
their  managed  accounts  in  order  to  increase  their  commissions,  or 
for  a  broker-dealer  to  pressure  the  managers  of  its  advised  ac- 
counts to  buy  particular  securities  so  that  the  broker-dealer  could 
complete  a  block  of  transactions  for  another  customer  or  close  an 
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underwriting  of  a  new  issue.  Congress  also  noted  the  possibility 
that  broker-dealers  might  prefer  managed  accounts  over  other  cus- 
tomers in  the  execution  of  their  orders. 

Prior  to  the  time  that  regulations  implementing  the  1975 
Amendments  became  fully  effective,  the  rules  regarding  fixed  com- 
mission rates  and  limited  access  to  securities  membership  were 
changed,  thereby  altering  some  of  the  underlying  premises  behind 
adoption  of  section  11(a).  One  month  prior  to  passage  of  the  1975 
amendments,  the  SEC  eliminated  fixed  commission  rates,  resulting 
in  the  much  lower  negotiated  commission  rates  of  today  (which  for 
institutional  investors  are  now  about  50  percent  lower  than  the 
pre-1975  fixed  rates).  In  addition,  the  1975  Amendments  also  elimi- 
nated previous  constraints  on  exchange  membership,  making 
access  to  exchange  membership  available  on  a  relatively  unrestrict- 
ed basis  to  all  qualified  broker-dealers. 

On  July  25,  1989,  Messrs.  Dingell  and  Markey  wrote  David  S. 
Ruder  (then-Chairman  of  the  SEC)  to  request  that  the  SEC  prepare 
a  report  examining  the  continued  necessity  of  retaining  the  man- 
aged account  prohibition  of  section  11(a)  in  light  of  changes  in  the 
securities  markets  and  the  competitive  impact  of  repeal  or  modifi- 
cation of  the  managed  account  prohibition  on  the  securities  indus- 
try and  the  exchanges. 

In  response  to  these  and  other  congressional  requests,  SEC  staff 
initiated  a  study  of  Rule  11(a).  An  interim  report  was  submitted  on 
September  25,  1989,  and  a  final  report  was  provided  on  September 
10,  1990.  The  SEC  staff  found  that  the  post-1975  economic  and 
structural  changes  in  the  securities  marketplace  have  eliminated 
most  of  the  initial  concerns  which  led  to  the  enactment  of  the  man- 
aged account  restrictions  in  section  11(a).  The  SEC  staff  also  found 
that  the  elimination  of  the  managed  account  provision  of  section 
11(a)  would  not  significantly  increase  the  potential  for  conflicts  of 
interest,  especially  in  light  of  Rule  Ila2-2(T).  Finally,  the  SEC  staff 
study  found  that  the  elimination  of  the  managed  account  provision 
of  section  11(a)  would  reduce  "to  some  extent"  costs  for  member 
firms  in  effecting  orders  for  managed  accounts  and  would  reduce 
"somewhat"  the  administrative  and  compliance  burdens  for  money 
managers.  According  to  a  survey  conducted  by  the  Securities  Indus- 
try Association  in  1987,  the  repeal  of  section  11(a)  was  projected  to 
result  in  lower  transaction  costs  for  investors  by  reducing  costs  in- 
curred by  the  securities  industry  by  approximately  $200  million 
and  $300  million  annually. 

Based  on  its  study,  the  SEC  staff  concluded  that  removal  of  the 
managed  account  provision  of  section  11(a)  would  "appear  to 
reduce  costs  somewhat  for  affiliated  brokers  executing  orders  for 
managed  accounts,  without  significantly  changing  the  extent  that 
money  managers  would  use  affiliated  brokers."  The  SEC  staff  also 
concluded  that  retention  of  the  requirement  for  a  specific  authori- 
zation to  be  obtained  before  an  affiliated  broker  can  be  compensat- 
ed "appears  to  have  some  value  by  causing  the  authorized  person 
of  the  account  to  focus  on  the  possibilities  for  conflicts  of  interest." 
Furthermore,  the  SEC  staff  recommended  that  the  managed  ac- 
count provision  of  section  11(a)  of  the  Exchange  Act  be  repealed, 
provided  that  the  legislation  also  continues  to  give  the  Commission 
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rulemaking  authority  to  retain  the  managed  account  authorization 
and  compensation  disclosure  requirements. 

On  July  25,  1991,  Messrs.  Markey  and  Rinaldo  introduced  legisla- 
tion to  repeal  the  managed  accounts  provision  of  section  11(a)  of 
the  Securities  Exchange  Act  of  1934.  The  bill  also  would  have  pro- 
tected investors  by  continuing  to  require  prior  authorization  for 
transactions  conducted  by  an  affiliated  broker  and  full  disclosure  of 
fees  paid  to  an  affiliated  broker  for  effecting  any  transaction  for  a 
managed  account. 

For  further  action  see  H.R.  5726. 

Legislative  history 

On  May  14,  1991,  the  Subcommittee  held  a  hearing  on  proposals 
to  amend  section  11(a)  of  the  Securities  Exchange  Act. 

On  July  25,  1991,  Messrs.  Markey  and  Rinaldo  introduced  H.R. 
3047. 

On  May  7,  1992,  the  Subcommittee  reported  H.R.  3047,  amended, 
by  voice  vote. 

On  June  2,  1992,  the  full  Committee  ordered  reported  H.R.  3047, 
as  amended,  by  voice  vote  (H.Rept.  102-858,  filed  August  14,  1992). 

On  October  5,  1992,  objection  was  heard  to  consideration  of  H.R. 
3047,  as  amended. 

During  floor  action  on  H.R.  5726,  the  House  agreed  to  an  amend- 
ed bill  which  incorporated  the  language  of  H.R.  3047,  as  reported 
by  the  Committee.  For  further  action,  see  H.R.  5726. 

SMALL  BUSINESS  INCENTIVE  ACT  OF  1992 

(H.R.  4938) 

To  amend  the  Securities  Act  of  1933  and  the  Investment  Compa- 
ny Act  of  1940  to  promote  capital  formation  for  small  businesses 
and  others  through  exempted  offerings  under  the  Securities  Act 
and  others  through  exempted  offerings  under  the  Securities  Act 
and  through  investment  pools  that  are  excepted  or  exempted  from 
regulation  under  the  Investment  Company  Act  and  through  busi- 
ness development  companies. 

Summary 

On  April  9,  1992,  at  the  request  of  the  SEC,  Messrs.  Markey  and 
Rinaldo  introduced  H.R.  4938,  the  ' 'Small  Business  Incentive  Act  of 
1992". 

The  legislation  sought  to  amend  the  Securities  Act  of  1933  and 
the  Investment  Company  Act  of  1940  to  promote  capital  formation 
by  small  businesses  by  expanding  certain  statutory  exemptions  and 
reducing  other  regulatory  requirements.  The  legislation  would 
have  increased  the  statutory  limitation  for  exempted  offerings 
under  the  Securities  Act  of  1933  (raising  it  from  $5  to  $10  million). 
In  addition,  the  proposed  legislation  would  have  amended  the  In- 
vestment Company  Act  of  1940  ("1940  Act")  to  exempt  four  types  of 
investment  companies,  which  the  SEC  believes  play  a  critical  role 
in  the  capital  formation  process  for  small  companies.  Finally,  the 
legislation  would  have  lessened  certain  restrictions  on  the  forma- 
tion and  operation  of  business  development  companies  under  the 
1940  Act. 
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The  legislation  was  promulgated  by  the  SEC  as  part  of  its  Small 
Business  Initiative,  which  included  a  series  of  significant  rulemak- 
ing changes  which  took  effect  in  late  summer  1992.  Hearings  are 
expected  in  the  First  Session  of  the  103d  Congress  to  review  the 
risks  and  benefits  of  the  SEC's  rulemaking  changes,  and  to  consid- 
er the  merits  of  their  legislative  proposals. 

Legislative  history 

On  April  9,  1992,  Messrs.  Markey  and  Rinaldo  introduced  H.R. 
4938  (by  request). 

Oversight  Activities 
i.  telecommunications 
FCC  Common  Carrier  Proceedings 

FCC  actions  and  proceedings  on  a  number  of  issues  pertaining  to 
the  regulation  of  common  carriers  (ranging  from  AT&T  dominance, 
the  '  'equal  charge"  proceeding,  price  cap  regulation,  and  Tariff  12, 
to  the  enhanced  service  provider  access  charge  and  the  Commis- 
sion's continued  reliance  on  non-structural  safeguards  in  the  Com- 
puter III  remand  proceeding)  are  areas  of  substantial  interest  to 
the  Subcommittee. 

The  Subcommittee  continued  its  investigation  of  FCC  common 
carrier  proceedings  in  the  102nd  Congress.  Correspondence  between 
Subcommittee  members  and  the  FCC  concerning  "dominant  carri- 
er" proceedings  (CC  Docket  90-132),  Tariff  12  remand  proceedings 
(CC  Docket  87-568),  and  "equal  charge"  proceedings  (CC  Docket  78- 
72)  underscored  Member  interest  in  these  areas.  With  regard  to  the 
equal  charge  proceedings,  a  majority  of  the  members  of  the  Sub- 
committee expressed  concerns  that  if  the  equal  charge  rule  was  not 
extended  in  a  cost-based  fashion  and  was  not  sensitive  to  promoting 
competition,  AT&T's  competitors  would  pay  three  to  five  times 
more  than  AT&T  for  interconnection  to  the  local  exchange.  Be- 
cause these  charges  are  a  significant  part  of  interexchange  carri- 
ers' costs,  such  a  disparity  would  undermine  competition  in  the  in- 
terexchange market,  leading  to  higher  prices  and  fewer  alterna- 
tives for  customers.  In  response  to  these  concerns,  the  FCC  ex- 
tended and  modified  the  equal  charge  rule  pending  further  review. 
Members  also  expressed  concerns  about  Tariff  12  remand  proceed- 
ings involving  crucial  questions  surrounding  the  lawfulness  of 
"contract"  pricing  by  the  dominant  carrier. 

On  June  19,  1991,  the  Subcommittee  held  an  oversight  hearing 
on  the  FCC's  common  carrier  proceedings,  the  state  of  competition 
in  the  interexchange  market,  and  the  Computer  Inquiry  III  pro- 
ceedings. The  hearing  focused  on  the  following  proceedings:  Compe- 
tition in  the  Interexchange  Market  (CC  Docket  90-132);  Policy  and 
Rules  Concerning  Rates  for  Dominant  Carriers  (CC  Docket  87-313); 
Equal  Charge  Rules  (CC  Docket  78-72);  Tariff  12  (CC  Docket  87- 
568);  aspects  of  Computer  Inquiry  III,  including  Open  Network  Ar- 
chitecture (CC  Docket  89-79);  and  Computer  III  Remand  Proceed- 
ings (CC  Docket  90-368). 

Subsequent  to  these  hearings,  the  Subcommittee  exchanged  cor- 
respondence with  the  Commission  regarding  several  FCC  proceed- 
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ings.  On  March  17,  1992,  Messrs,  Cooper  and  Markey  and  a  majori- 
ty of  the  Subcommittee  wrote  to  the  Commission,  urging  the  Com- 
mission to  address  the  issue  of  compensation  for  independent 
public  payphone  providers.  The  Commission  responded  on  April  22, 
1992,  stating  that  on  April  9,  1992,  the  FCC  adopted  an  Order  that 
prescribed  an  interim  compensation  rate  for  competitive  payphone 
owners  of  $6.00  per  payphone  per  month. 

On  April  30,  1992,  Messrs.  Markey  and  Rinaldo,  joined  by  other 
Members  on  the  Subcommittee,  wrote  to  the  FCC  in  reference  to 
the  Commission's  decision  on  the  pricing  policies  to  be  followed  for 
Open  Network  Architecture.  This  letter  reiterated  the  Subcommit- 
tee's previously  expressed  concerns  that  ONA  not  become  the  vehi- 
cle for  imposing  carrier  access  charges  on  enhanced  service  provid- 
ers (ESPs).  The  FCC  responded  with  a  letter  on  May  18,  1992,  em- 
phasizing the  Commission's  commitment  to  the  role  ONA  will  play 
in  the  further  development  of  that  industry. 

On  June  26,  1992  Mr.  Markey  and  other  members  of  the  Subcom- 
mittee wrote  the  FCC  to  urge  the  Commission  to  move  promptly  on 
its  recent  rulemaking  on  proprietary  calling  cards.  This  issue  also 
affects  the  viability  of  competition  in  the  interexchange  arena  by 
making  it  more  difficult  for  customers  of  nondominant  interex- 
change carriers  to  access  the  carrier  of  their  choice.  The  Commis- 
sion responded  on  July  14,  1992,  expressing  its  intent  to  proceed  as 
expeditiously  as  possible. 

On  September  11,  1992,  members  of  the  Subcommittee  expressed 
their  concern  over  the  reported  possibility  that  the  Commission 
would  adopt  a  rate  structure  and  rate  levels  in  place  of  the  expired 
"equal  charge"  rule  that  would  "import"  the  range  of  existing  local 
exchange  carrier  special  access  rates  into  the  switched  access  envi- 
ronment. According  to  the  letter  to  the  FCC,  doing  so  would  result 
in  non-cost  based  differences  in  per-unit  cost  between  the  largest 
interexchange  carrier  and  the  smaller  carriers.  The  members  of 
the  Subcommittee  urged  the  FCC  to  adopt  a  unitary  structure  and 
to  obtain  further  comment  before  adopting  rate  levels  that  could 
diminish  competition.  The  Commission  responded  by  informing  the 
Subcommittee  that  on  September  17,  1992,  it  adopted  an  interim 
rate  structure  consistent  with  a  unitary  structure. 

On  October  26,  1992,  Mr.  Markey  sent  a  letter  to  the  FCC  in  the 
interest  of  obtaining  specific  information  relating  to  the  incidence 
of  operator  service  provider  service  complaints  and  their  adjudica- 
tion over  the  last  twelve  months.  The  Commission  responded  on 
November  13,  1992,  with  its  third  and  final  report  to  Congress  pur- 
suant to  the  Telephone  Operator  Consumer  Services  Improvement 
Act  of  1990  (TOCSIA).  The  report  addressed,  among  other  issues, 
OSP  and  aggregator  compiance  with  the  requirements  of  TOCSIA 
as  well  as  the  Commission's  rules  and  the  Commission's  ongoing 
enforcement  efforts. 

On  November  13,  1992,  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  ruled  in  AT&T  v.  FCC  that  the  FCC  violated 
the  Communications  Act  by  engaging  in  "permissive  detariffing," 
under  which  nondominant  carriers  are  not  required  by  the  FCC  to 
file  tariffs.  The  Subcommittee  is  reviewing  the  decision  and  assess- 
ing the  proper  regulatory  or  legislative  response.  One  question  pre- 
sented by  the  court  ruling  is  whether  nondominant  carriers  should 
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be  subject  to  the  same  level  of  review  and  investigation  as  domi- 
nant carriers;  another  question  is  whether  the  administrative  and 
financial  burdens  of  compliance  with  the  tariff  requirement  neces- 
sitates a  review  of  this  process.  Because  the  decision  and  the  re- 
sponse by  the  FCC  could  significantly  affect  the  regulation  of  both 
dominant  and  nondominant  carriers — and  thereby  implicate  the 
state  of  competition  in  the  interexchange  market — this  decision 
and  the  FCC's  response  will  be  the  subject  of  continued  review. 

On  November  16,  1992,  Mr.  Markey  wrote  to  FCC  Chairman 
Alfred  C.  Sikes  expressing  concern  about  his  efforts  to  obtain  out- 
side funding  for  a  comprehensive  review  of  current  federal  and 
state  separations  and  cost  recovery  rules.  Mr,  Markey  stated  that 
the  review  could  not  be  funded  in  a  way  that  violates  congressional 
prerogatives  to  authorize  and  appropriate  money  for  the  activities 
of  the  federal  government.  The  Subcommittee  is  awaiting  a  re- 
sponse, though  the  Subcommittee  has  been  informed  that  state 
utility  commissioners  have  decided  not  to  pursue  outside  funding 
for  the  comprehensive  review. 

Public  Interest  in  Broadcasting 

Section  307(a)  of  the  Communications  Act  of  1934  enables  the 
FCC  to  grant  station  licenses  to  applicants,  4 'if  public  convenience, 
interest,  or  necessity  will  be  served  thereby."  According  to  most 
scholars,  the  public  interest  standard  found  in  section  307  was  in- 
terpreted to  include  a  basic  concept:  that  the  airwaves,  as  a  public 
resource,  be  licensed  as  a  public  trust.  Accordingly,  the  courts  have 
held  that  a  broadcast  license  does  not  confer  ownership  but  instead 
only  temporary  use  of  a  designated  frequency.  As  affirmed  by  the 
Supreme  Court  in  Red  Lion  Broadcasting  Co.  v.  FCC  (1969),  broad- 
casters are  considered  guardians  of  the  public  interest,  serving  as 
proxies  for  the  community.  Consequently,  under  this  "public  trust" 
doctrine,  the  government  can  regulate  to  ensure  that  the  airwaves 
are  used  to  benefit  the  public. 

At  the  core  of  the  public  interest  standard  are  the  concepts  of 
localism,  the  requirement  that  broadcasters  provide  service  to  their 
local  communities;  diversity,  the  historical  commitment  to  maxi- 
mize the  number  of  "voices"  available  to  the  American  public;  and 
universal  service,  which  ensures  that  every  American  has  access  to 
news,  information,  and  entertainment  provided  by  broadcasters. 

Members  of  the  Subcommittee  were  concerned,  however,  that 
recent  changes  in  the  regulatory  structure  affecting  broadcasters 
and  the  broadcasting  marketplace  may  have  served  to  undercut 
significantly  the  meaning  and  viability  of  the  public  interest  stand- 
ard. During  the  1980's,  the  Federal  Communications  Commission 
(FCC)  repealed  or  significantly  modified  long  standing  broadcast 
policies,  including  the  Fairness  Doctrine,  community  ascertainment 
requirements,  local  and  national  multiple  ownership  restrictions, 
and  children's  television  regulations.  In  addition,  declining  market 
share  for  radio  and  television  broadcasters  has  increased  competi- 
tion for  audiences  and  advertising  revenues.  Subcommittee  mem- 
bers also  are  concerned  that  these  changes  may  have  had  an  ad- 
verse affect  on  the  viability  and  effectiveness  of  remaining  public 
interest  requirements. 
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The  Subcommittee  held  a  hearing  on  May  13,  1991,  to  examine 
the  public  interest  standard  and  the  Audience  Network  proposal 
advanced  by  consumer  advocate  Ralph  Nader  and  others.  Under 
the  proposal,  a  national,  nonprofit  membership  organization  called 
Audience  Network,  designed  to  air  diverse  programming  shaped  by 
the  membership  as  well  as  information  about  communications 
issues,  would  be  granted  one  hour  of  prime-time  television  and  one 
hour  of  ' 'drive-time"  radio  each  day.  The  Subcommittee  held  a 
second  hearing  on  the  public  trustee  concept  on  May  15,  1991,  to 
examine  the  effects  of  deregulation  on  the  public  interest  standard 
and  the  ability  of  broadcasters  to  fulfill  their  public  interest  re- 
sponsibilities in  the  post-deregulatory  environment.  The  Subcom- 
mittee will  monitor  the  extent  to  which  television  and  radio  broad- 
casters are  fulfilling  their  congressionally  mandated  public  interest 
responsibilities. 

Cable  Rate  Survey 

Responding  to  widely  varying  regulation  at  state  and  local  levels, 
Congress  enacted  the  Cable  Communications  Policy  Act  of  1984 
(Cable  Act),  incorporating  "cable  communications"  into  the  Com- 
munications Act  of  1934.  The  legislation  established  a  national 
policy  that  clarified  a  system  of  local,  state  and  federal  regulation 
of  cable  television.  The  Cable  Act  was  intended  to  create  a  statuto- 
ry balance  emphasizing  reliance  on  the  local  franchising  process  as 
the  primary  means  of  cable  television  regulation,  while  defining 
and  limiting  the  power  that  a  franchising  authority  may  exercise 
through  the  franchise  process. 

The  Cable  Act  codified  local  government  authority  to  regulate 
cable  by  establishing  the  rules  for  the  relationship  between  the 
cable  operator  and  the  local  government  entity  (usually  the  city  in 
which  the  cable  company  operates)  that  grants  the  franchise.  Since 
December  30,  1986,  pursuant  to  the  FCC's  implementation  of  the 
Cable  Act,  state  and  local  governments  no  longer  are  authorized  to 
regulate  the  rates  of  cable  systems  in  most  television  markets.  This 
is  because  the  Commission  has  determined  that  "effective  competi- 
tion" with  cable  television  exists  in  those  markets.  Rate  deregula- 
tion therefore  subsequently  became  one  of  the  most  contentious 
issues  in  the  debate  over  the  effectiveness  of  the  Cable  Act.  The 
cable  industry  asserts  that  rate  hikes  have  been  reasonable,  and 
has  provided  the  Subcommittee  evidence  allegedly  in  support  of  its 
position.  Many  municipalities  and  consumers  contend,  however, 
that  the  rate  hikes  have  been  excessive  and  ill-considered,  provid- 
ing evidence  to  support  their  claims.  There  was  considerable  dis- 
crepancy in  figures  forwarded  to  the  Subcommittee  with  regard  to 
rate  hikes,  and  no  definitive  analysis  objectively  addressing  this 
issue  was  available. 

For  these  reasons,  beginning  in  1988,  Mr.  Markey  initiated  the 
first  of  three  requests  for  GAO  to  review  the  effects  of  rate  deregu- 
lation pursuant  to  the  Cable  Act.  In  May  1991,  Mr.  Markey  re- 
quested that  GAO  conduct  a  further  rate  survey  to  aid  the  Subcom- 
mittee in  developing  its  informational  record.  GAO's  third  survey, 
presented  to  the  Subcommittee  in  July  1991,  revealed  that  between 
November  1986  and  April  1991,  average  monthly  rates  for  the 
lowest  priced  and  most  popular  basic  cable  service  increased  56 
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percent  and  61  percent,  respectively,  or  more  than  three  times  the 
rate  of  inflation.  GAO  also  determined  that  between  December 
1989  and  April  1991,  the  average  monthly  rate  for  the  most  popu- 
lar basic  cable  service  increased  by  15  percent,  or  more  than  twice 
the  rate  of  inflation,  while  the  average  number  of  channels  offered 
increased  by  two.  Further,  GAO  found  that  30  percent  of  subscrib- 
ers to  the  most  popular  basic  service  incurred  rate  increases  of 
more  than  20  percent  during  this  period.  GAO's  study  also  showed 
that  66  percent  of  the  subscribers  to  the  lowest  priced  basic  service 
incurred  rate  increases  of  more  than  10  percent  during  the  period 
of  the  survey,  and  that  5  percent  of  subscribers  incurred  rate  in- 
creases of  50  percent  or  more.  GAO's  report  showed  that  average 
rates  for  the  lowest  priced  basic  service  increased  by  9  percent 
from  December  1989  to  April  1991,  although  the  number  of  chan- 
nels offered  decreased  by  one. 

In  its  third  survey,  GAO  also  explored  the  extent  to  which  cable 
operators  have  retiered  their  service  offerings,  and  found  that  the 
number  of  cable  systems  offering  only  one  tier  of  service  decreased 
from  83.4  percent  to  58.6  percent,  while  the  number  of  systems  of- 
fering two  or  more  tiers  increased  from  16.6  percent  to  41.4  per- 
cent. Further,  GAO  determined  that  overall  monthly  revenue  to 
cable  operators  per  subscriber  increased,  on  average,  by  4.2  percent 
between  December  1989  and  December  1990.  Finally,  GAO  ob- 
served that  under  the  FCC's  new  definition  of  effective  competition, 
which  was  promulgated  on  June  13,  1991,  roughly  60  percent  of 
systems,  serving  80  percent  of  the  nation's  cable  subscribers,  would 
not  be  subject  to  regulation.  (See  also,  legislative  action  on  H.R. 
4850,  "Cable  Television  Consumer  Protection  and  Competition  Act 
of  1991.") 

Digital  Audio  Broadcasting 

On  November  6,  1991,  the  Subcommittee  held  an  oversight  hear- 
ing to  examine  the  public  policy  implications  of  emerging  and  ad- 
vanced broadcast  radio  technologies,  including  digital  audio  broad- 
casting. Radio  is  a  diverse,  locally-oriented,  and  universally  avail- 
able medium.  There  are  over  557  million  radio  sets  in  the  United 
States,  and  on  a  weekly  basis  radio  reaches  more  than  96  percent 
of  persons  12  years  or  older.  The  average  American  listens  to  radio 
programming  for  three  hours  every  day. 

New  technologies,  products,  and  services  herald  a  transformation 
in  the  radio  broadcast  marketplace.  The  development  and  wide 
availability  of  affordable,  high  quality  audio  products  such  as  com- 
pact disc  players  have  provided  increasing  competition  to  radio 
broadcasting  in  recent  years.  In  this  environment,  radio  stations 
are  facing  both  erosion  of  audience  and  annual  revenue  loss.  Ac- 
cording to  a  report  by  the  National  Association  of  Broadcasters 
issued  in  July  1991,  50  percent  of  the  nation's  AM  and  FM  audio 
stations  are  operating  at  a  loss.  Once  the  leading  choice  for  audio 
consumers,  FM  radio  has  faced  steadily  decreasing  market  share  as 
a  result  of  increasing  consumer  use  of  compact  discs  and  cassette 
tapes.  The  advent  of  digital  audio  tape  technologies,  which  can  pro- 
vide recordable  audio  tapes  with  compact  disc  sound  quality, 
threatens  to  erode  further  the  viability  of  FM  and  AM  radio  broad- 
casting. 
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New  radio  broadcasting  products  and  services  that  could  revital- 
ize the  industry  are,  however,  on  the  horizon.  One  technology,  digi- 
tal audio  broadcasting  (DAB),  promises  to  afford  broadcasters  the 
ability  to  transmit  compact  disc  quality  audio.  Other  emerging  and 
advanced  radio  services  and  technologies  include  AMax  (improved 
AM  stereo  receivers)  and  Radio  Data  Systems,  a  service  that  could 
allow  consumers  to  pre-program  their  radios  to  tune  automatically 
to  certain  music  styles  as  they  travel  across  the  country. 

Many  technical  and  regulatory  issues  must  be  resolved,  however, 
before  the  benefits  of  these  emerging  technologies  may  be  realized. 
At  its  oversight  hearing,  the  Subcommittee  examined  the  policy 
implications  of  DAB,  including  spectrum  allocation  requirements 
for  DAB,  the  advantages  and  disadvantages  of  the  development  of 
a  satellite  or  terrestrial  DAB  system,  and  whether  DAB  will  pro- 
vide AM  and  FM  stations  with  technological  parity.  In  addition, 
the  Subcommittee  reviewed  the  selection  process  for  an  industry 
wide  DAB  technical  standard.  This  initial  hearing  constituted  only 
a  preliminary  review  of  the  complex  issues  surrounding  the  devel- 
opment of  new  radio  services  and  technologies. 

Personal  Communications  Systems 

Due  to  the  large  increase  in  emerging  telecommunications  tech- 
nologies such  as  Personal  Communications  Services  (PCS),  the  issue 
of  spectrum  reallocation  has  become  increasingly  important.  Per- 
sonal Communications  Services  is  an  over-the-air  communications 
technology  which  relies  upon  the  availability  of  the  spectrum  to 
transmit  its  signal.  As  the  Federal  Communications  Commission 
(FCC)  is  granted  the  authority  to  allocate  the  spectrum,  heightened 
interest  in  the  technological  potential  for  PCS  has  required  that 
the  FCC  direct  immediate  attention  to  establishing  mechanisms 
through  which  PCS  can  be  granted  spectrum. 

While  the  FCC  has  been  reviewing  various  means  through  which 
the  limited  spectrum  can  be  reallocated  to  include  additional  room 
for  PCS,  the  Subcommittee  has  maintained  regular  correspondence 
with  the  FCC  to  encourage  the  advancement  of  its  deliberations. 
On  July  23,  1992,  Senator  Hollings  introduced  a  funding  bill  (S. 
3026)  for  the  FCC  which  included  a  provision  that  would  have  se- 
verely restricted  the  Commission's  ability  to  discharge  its  responsi- 
bilities as  the  expert  agency  to  manage  frequencies  of  the  spec- 
trum. The  Subcommittee  had  serious  concerns  that  the  Hollings' 
bill  would  interfere  with  the  progress  of  PCS. 

During  the  House-Senate  conference  on  the  FCC  Appropriations 
legislation,  Messrs.  Markey  and  Rinaldo  wrote  to  Chairman  Smith 
of  the  Committee  on  Appropriations,  Subcommittee  on  Commerce, 
Justice,  State  and  Judiciary,  expressing  their  concerns  about  the 
prohibitive  language  of  the  appropriations  bill.  The  provision  was 
subsequently  dropped. 

Both  Mr.  Markey  and  Mr.  Rinaldo  also  communicated  these 
views  to  the  FCC,  urging  minimal  delay  in  moving  forward  to  en- 
courage development  of  PCS.  On  September  17  of  1992,  the  FCC  re- 
sponded by  adopting  a  rule  which  allows  for  the  timely  develop- 
ment of  PCS. 
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FBI  Wiretapping 

At  the  start  of  the  year  the  FBI  began  work  on  draft  legislation 
designed  to  mandate  FBI  access  to  both  new  and  existing  telecom- 
munications equipment.  In  March  1992,  Mr.  Markey  asked  the 
General  Accounting  Office  (GAO)  to  evaluate  the  (1)  technological 
alternatives  available  or  imminently  available  to  the  Federal 
Bureau  of  Investigation  (FBI)  to  wiretap  voice  and  data  communi- 
cations, (2)  changes  required  to  the  telecommunications  network  to 
accommodate  least  intrusive  wiretaps,  and  (3)  estimated  cost  of  de- 
veloping and  implementing  such  changes.  The  results  of  this  inves- 
tigation revealed  that  the  technological  wiretap  alternatives  avail- 
able to  the  FBI,  and  the  network  changes  needed  to  accommodate 
the  least  intrusive  wiretaps,  vary  depending  on  the  technology 
used.  Significantly,  the  GAO  found  that  neither  the  FBI  nor  the 
telecommunications  industry  has  systematically  identified  the  al- 
ternatives, or  evaluated  their  costs,  benefits,  or  feasibility. 

The  FBI  considers  wiretapping  an  essential  information  gather- 
ing tool  in  fighting  crime.  It  now  has  the  technical  ability  required 
to  wiretap  certain  technologies,  such  as  analog  voice  communica- 
tions carried  over  the  copper  wire  generally  used  by  end  users  of 
the  public  switched  network.  However,  the  FBI  contends  that  its 
wiretapping  capability  is  being  threatened  by  the  rapid  deployment 
of  new  technologies.  In  response  to  this,  the  FBI  sought  to  come  up 
with  proposals  designed  to  maintain  the  same  level  of  wiretapping 
capability  for  telecommunications  technology. 

II.  FINANCE 

Securities  and  Exchange  Commission  Authorization 

Congress  created  the  Securities  and  Exchange  Commission  (SEC) 
in  1934  in  the  midst  of  the  Great  Depression  and  an  unprecedented 
wave  of  concern  over  widespread  manipulation  and  corruption  in 
the  nation's  financial  markets.  The  Securities  Exchange  Act  of 
1934  vests  authority  in  the  Commission  to  oversee  the  securities 
marketplace  and  provide  the  regulation  and  control  necessary  "to 
insure  the  maintenance  of  fair  and  honest  markets."  The  Commis- 
sion has  served  a  vital  role  for  over  fifty  years  in  preserving  the 
integrity  of  the  nation's  securities  markets. 

The  1980s  witnessed  a  time  of  unprecedented  growth  and  change 
within  the  securities  marketplace.  Although  the  marketplace  was 
growing,  the  budget  of  the  Commission  was  shrinking,  due  to  the 
severe  budgetary  constraints  in  the  early  1980s  driven  by  the  de- 
regulatory  policies  of  the  Reagan  Administration  and  then-SEC 
Chairman  John  S.R.  Shad.  The  net  result  was  a  Commission 
budget  which  effectively  contracted  during  a  time  of  explosive 
growth  in  the  securities  markets. 

The  Commission  conducts  a  broad  range  of  activities  organized 
around  four  substantive  programs,  designed  to  protect  investors 
and  maintain  fair  and  orderly  markets.  The  Full  Disclosure  pro- 
gram is  responsible  for  reviewing  registration  statements,  annual 
reports,  proxy  statements,  tender  offer  materials,  and  other  filings 
by  approximately  11,500  public  companies,  as  well  as  assisting  in 
the  development  of  accounting  standards  for  those  companies.  The 
Prevention  and  Suppression  of  Fraud  program  investigates  and  ini- 
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tiates  civil  injunctive  actions  and  administrative  disciplinary  pro- 
ceedings for  violations  of  the  securities  laws.  Oversight  of  the  secu- 
rities industry,  including  broker-dealers  and  self-regulatory  organi- 
zations, is  the  responsibility  of  the  Supervision  and  Regulation  of 
Securities  Markets  program.  Finally,  the  Investment  Management 
Regulation  program  supervises  the  disclosure  of  financial  and  offer- 
ing data  of  investment  companies  and  investment  advisers  and  reg- 
ulates interstate  public  utility  holding  companies. 

During  the  101st  Congress,  Congress  passed  a  comprehensive  se- 
curities reform  package  to  protect  investors  and  grant  the  SEC  ex- 
panded regulatory  powers.  With  this  in  mind,  the  Subcommittee 
held  a  hearing  on  May  2,  1991,  to  review  the  SEC's  FY  1992,  1993 
and  1994  authorization  request  and  to  determine  whether  the  SEC 
had  adequate  resources  to  implement  the  legislation  of  the  last  sev- 
eral years  as  well  as  the  SEC's  plans  for  new  areas  of  enforcement 
and  regulation. 

The  SEC  requested  a  three-year  statutory  authorization  for  ap- 
propriation in  the  following  amounts:  $241  million  for  1992,  $302 
million  for  1993,  and  $350  million  for  1994.  No  action  was  taken  on 
this  request. 

November  15,  1991,  Market  Drop 

On  November  15,  1991,  the  stock  market  experienced  its  fifth 
largest  drop  in  its  history,  dropping  120  points.  Accordingly,  on 
that  day,  Mr.  Markey  wrote  the  SEC  requesting  a  reconstruction  of 
trading  on  November  15  and  a  study  of  the  causes  of  the  November 
15  market  drop. 

Double  Witching  Day.  In  the  letter,  Mr.  Markey  questioned 
whether  or  not  the  fact  that  November  15  was  a  '  'double  witching 
day"  may  have  contributed  to  market  volatility.  A  '  'double  witch- 
ing" occurs  when  certain  stock  index  derivative  contracts  expire  si- 
multaneously. Currently,  certain  derivative  products  expire  at  a 
price  settled  at  the  close  of  trading.  Opening-price  settlement  was 
adopted  in  1987  for  other  stock  index  derivative  products  which  are 
sponsored  by  the  New  York  Stock  Exchange  (NYSE)  and  the  Chica- 
go Mercantile  Exchange  (CME)  in  order  to  lessen  stock  market  vol- 
atility on  those  Fridays  when  stock  index  options,  futures  and  op- 
tions on  futures  contracts  expire.  In  contrast,  other  stock  index  de- 
rivative instruments  which  trade  on  the  Chicago  Board  Options  Ex- 
change (CBOE)  and  the  American  Stock  Exchange  (AMEX)  settle 
on  the  closing  price. 

By  letter  dated  December  31,  1991,  Chairman  Breeden  transmit- 
ted a  December  24,  1991,  memorandum  from  the  Division  of 
Market  Regulation.  That  preliminary  report  warned  against  plac- 
ing too  much  reliance  on  reports  of  'Triggering"  events  such  as  the 
bill  to  "cap"  interest  rates  on  credit  cards  and  concluded  instead 
that  the  November  15  decline  "had  more  to  do  with  institutional 
investment  outlooks,  concerns  over  protecting  year-to-date  market 
gains,  and  intermarket  dynamics  than  any  single  'triggering'  news 
event."  The  report  was  inconclusive  on  the  question  of  whether  the 
market  decline  added  further  urgency  to  the  need  to  eliminate 
afternoon  expirations  ("we  are  unable  to  determine  at  this  time  the 
precise  extent  that  expiration-related  trading  *  *  *  may  have  con- 
tributed to  the  drop")  but  restated  the  Division's  long-standing  po- 
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sition  in  favor  of  moving  expirations  for  all  derivatives  to  the 
NYSE  openings,  The  Division  requested  that  the  NYSE  and  the  op- 
tions exchanges  conduct  analyses  of  expiration-related  trading  on 
November  15. 

On  January  13,  1992,  Mr.  Markey  sent  a  follow-up  letter  to  the 
SEC  regarding  the  market  decline  of  November  15.  This  letter  re- 
quested a  much  more  detailed  analysis  of  trading  on  November  15, 
as  well  as  comments  on  various  regulatory  issues  raised  by  the 
market  drop. 

On  October  8,  1992,  the  Subcommittee  received  the  SEC's  re- 
sponse. The  response  indicated  that  the  November  drop  in  the 
stock  market  was  largely  the  result  of  internal  market  dynamics 
rather  than  a  reaction  to  fundamental  economic  factors  or  news 
events.  The  SEC  found  that  despite  indications  of  changing  eco- 
nomic investment  outlooks,  "large-scale  selling  by  "fundamental" 
investors  does  not  appear  to  have  been  the  mechanism  whereby  the 
lower  price  levels  were  achieved."  The  SEC  also  indicated  that 
"sharp  market-wide  declines  during  the  last  hour  of  trading  ap- 
pears to  have  been  driven  primarily  by  a  convergence  of  several 
factors  that  had  more  to  do  with  internal  market  dynamics"  rather 
than  a  reaction  to  congressional  proposals  for  a  cap  on  credit  card 
interest  rates.  Moreover,  the  report  stated  that  program  trading 
circuit  breakers  on  index  arbitrage  trading  "may  have  served  to 
reduce  significantly  the  level  of  arbitrage  program  selling  during 
key  periods  in  the  decline  on  November  15."  Finally,  the  SEC  cited 
its  own  analysis  of  expiration-related  activity  on  the  market  dy- 
namics that,  it  claims,  "further  reinforce  long-standing  concerns 
over  adverse  market  effects  from  closing  price  settlement  proce- 
dures for  index  options  and  futures"  and  concluded  that  despite 
some  negative  market  effects  resulting  from  the  public  announce- 
ments of  MOC  (Market  on  Close)  order  imbalances  on  November 
15,  1991,"  continued  public  disclosures  of  such  imbalances  were 
necessary. 

On  October  19,  1992,  the  Subcommittee  asked  the  NYSE,  AMEX, 
and  CBOE  to  comment  on  the  findings  and  recommendations  made 
in  the  SEC  Staff  report.  The  Subcommittee  received  a  response 
from  the  AMEX  on  November  9,  1992,  detailing  AMEX  efforts  to 
move  to  opening  price  settlements  for  certain  index  products.  The 
letter  noted  that  after  analyzing  the  November  15,  1991  market  de- 
cline, the  AMEX,  CBOE,  and  NYSE  reached  an  agreement  to 
phase  out  closing  price  settlement  for  CBOE's  SPX  (Standard  and 
Poor's  500  Stock  Index  option)  and  the  AMEX's  XII  (Institutional 
Index  option).  The  agreement  also  changed  NYSE  procedures  re- 
garding MOC  orders  on  option  expiration  days.  The  Subcommittee 
received  a  response  from  the  NYSE  on  November  16,  1992.  While 
supporting  the  adoption  of  opening  price  settlements  for  equity  de- 
rivative products,  the  NYSE  expressed  concern  about  the  CBOE's 
reluctance  to  move  the  settlement  price  of  the  OEX  contract  from 
the  closing  to  the  opening.  The  Subcommittee  remains  concerned 
about  this  issue  because  both  the  CBOE's  OEX  and  the  AMEX's 
XMI  (Major  Market  Index)  continue  to  rely  on  closing  price  settle- 
ments. The  Subcommittee  intends  to  pursue  the  adoption  of  uni- 
form opening  settlements  for  all  equity  derivatives  in  the  103d  Con- 
gress. 
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Over  the  Counter  (OTC)  Equity  Derivatives.  In  Mr.  Markey's 
letter  to  the  SEC  on  January  13,  1992,  he  also  asked  the  SEC  to 
explore  the  effect  that  derivative  products  had  on  the  November 
15,  1991  market  decline.  Specifically,  questions  were  raised  about 
the  role  of  OTC  puts  and  calls  and  dynamic  hedging  of  futures  and 
options  in  the  market  decline  and,  in  a  broader  sense,  the  impact 
of  such  derivatives  on  general  market  stability. 

In  Chairman  Breeden's  response  on  October  8,  1992,  he  explained 
the  use  of  OTC  puts  and  calls  to  enhance  the  management  strate- 
gies of  market  participants.  Differentiating  between  OTC  puts  and 
calls  and  exchange-traded  options,  he  described  the  OTC  options' 
attractiveness  by  citing  their  flexibility  to  match  the  investors' 
portfolio  and  their  relative  inexpensiveness.  Because  of  the  flexibil- 
ity they  afford,  OTC  options  have  been  increasingly  employed  in 
recent  years  as  a  form  of  insurance  to  "protect"  portfolios. 
Through  OTC  options,  institutional  investors  transfer  some  of  the 
risk  of  their  portfolios  to  broker-dealers. 

Addressing  Mr.  Markey's  concern  that  increased  use  of  deriva- 
tive instruments  could  exacerbate  a  downward  market  decline 
market  decline,  Chairman  Breeden  noted  that  other  '  'hedging" 
sales  of  futures,  unrelated  to  OTC  derivatives,  played  a  greater  role 
in  the  market  decline  on  November  15,  1991.  However,  he  agreed 
that  "careful  scrutiny  of  this  area  would  be  prudent."  To  this  end, 
the  SEC  reported  that  its  Division  of  Market  Regulation  has  in- 
creased its  review  of  the  OTC  equity  market.  On  July  16,  1992,  the 
SEC  adopted  temporary  risk  assessment  rules  which  will  allow  the 
SEC  to  gather  information  on  OTC  options  activities  to  identify  po- 
tential risks.  Moreover,  to  better  regulate  new  derivative  products, 
the  Division  established  an  OTC  Derivative  Task  Force,  comprised 
of  Self  Regulatory  Organizations  (SROs).  The  task  force  is  currently 
collecting  background  information  on  derivative  products  to  deter- 
mine what  regulatory  response,  if  any,  is  required. 

In  a  related  action,  on  June  3,  1992,  the  Subcommittee  wrote  to 
the  General  Accounting  Office  (GAO)  requesting  a  study  on  the  use 
of  derivative  products.  Of  particular  interest  to  the  Subcommittee 
was  the  effectiveness  of  risk  assessment  provisions  of  the  1990 
Market  Reform  Act  in  allowing  the  SEC  to  monitor  the  risk  to 
broker-dealer  company  holding  systemsd.  Moreover,  Mr.  Markey 
requested  an  assessment  of  the  regulation  of  such  derivative  prod- 
ucts, with  particular  attention  paid  to  any  inconsistencies  or  gaps 
in  the  regulation.  The  Subcommittee  is  currently  awaiting  a  re- 
sponse. 

Securities  Arbitration 

On  January  31,  1990,  Chairman  Dingell  and  Mr.  Markey  wrote 
to  the  GAO  requesting  a  comprehensive  study  of  securities  indus- 
try practices  with  respect  to  pre-dispute  arbitration  clauses  in  cus- 
tomer agreements  and  of  the  arbitration  process  as  sponsored  by 
the  securities  industry  self-regulatory  organizations  (SROs).  The  re- 
quest focused  on  the  following  issues:  how  widespread  the  practice 
of  including  arbitration  clauses  in  customer  agreements  is,  whether 
customers  may  negotiate  such  clauses,  the  kinds  of  claims  custom- 
ers make  against  their  brokers,  the  magnitude  of  awards  made  as 
well  as  percentage  of  actual  claims  awarded  to  customers  by  securi- 
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ties  arbitrators,  and  the  extent  to  which  punitive  damages  and  at- 
torney's fees  are  available  in  arbitration. 

On  May  12,  1992,  Chairman  Dingell  and  Mr.  Mar  key  released 
the  GAO's  completed  report.  While  the  GAO  was  unable  to  uncover 
any  overt  pro-industry  bias,  it  was  able  to  confirm  the  tendency  of 
securities  arbitrators  to  split  the  award,  and  to  grant  only  part  of 
the  damages  claimed  by  wronged  investors.  The  study  also  found 
that  small  claims  are  far  more  likely  to  be  repaid  in  full  or  close  to 
full  than  large  claims.  In  addition,  the  GAO  study  found  that  inter- 
nal controls  to  ensure  arbitrator  qualifications,  lack  of  bias,  and 
proper  training  are  inadequate  or  nonexistent.  The  Question  of 
fairness  of  the  arbitration  process  was  not  addressed:  Chairman 
Dingell  and  Mr.  Markey  asked  GAO  to  develop  methods  to  ensure 
statistically  significant  results  and  to  avoid  analysis  that  relied  on 
subjective  conclusions.  Chairman  Dingell  and  Mr.  Markey  urged 
the  SROs  to  improve  their  arbitration  procedures  by  increasing  the 
level  of  training  for  arbitrators  and  requiring  written  statements  of 
reasons  for  arbitration  and  requiring  written  statements  of  reasons 
for  arbitration  decisions.  In  the  absence  of  such  improvements,  the 
Members  suggested,  legislation  could  be  forthcoming  in  the  103d 
Congress. 

On  April  27,  1992,  Mr.  Markey  again  wrote  the  GAO  and  re- 
quested it  to  look  into  an  emerging  trend  within  the  securities  com- 
munity regarding  the  resolution  of  employment  discrimination  dis- 
putes. This  new  trend,  which  has  been  upheld  by  the  U.S.  Supreme 
Court  in  Gilmer  v.  Interstate/ Johnson  Lane  Corp.  (age  discrimina- 
tion claim)  and  by  the  Manhattan  Supreme  Court  in  Reid  v.  Gold- 
man Sachs  (sex  discrimination  claim),  compels  employees  to  submit 
employment  discrimination  disputes  to  arbitration.  The  Subcom- 
mittee is  awaiting  the  GAO  response. 

Rule  1UA 

On  April  19,  1990,  the  SEC  adopted  Rule  144A,  which  created  an 
exemption  from  the  registration  requirements  of  the  Securities  Act 
of  1933  for  the  resale  of  privately  placed  securities  to  certain  insti- 
tutional investors. 

On  the  same  day,  Messrs.  Dingell  and  Markey  wrote  the  SEC 
and  requested  that  the  SEC  provide  the  Committee  with  periodic 
updates  as  to  the  impact  of  the  rule,  whether  it  is  achieving  its 
aims,  and  how  it  is  affecting  investors,  both  individual  and  institu- 
tional. In  the  letter,  Chairman  Dingell  and  Mr.  Markey  endorsed 
the  policy  goals  underlying  the  SEC's  adoption  of  Rule  144 A,  but 
expressed  concerns  in  several  areas.  Such  areas  include:  the  possi- 
ble development  of  a  two-tiered  securities  market  for  U.S.  inves- 
tors, one  public  and  one  private,  and  the  serious  negative  implica- 
tions of  such  a  development;  the  diminished  availability  of  many 
quality  investments  to  smaller  investors  and,  conversely,  the  great- 
er likelihood  that  poor  investments  will  be  passed  on  to  unwitting 
investors  through  mutual  and  pension  funds  or  other  avenues  of 
leakage;  and  the  rule's  diminution  of  the  amount  and  type  of  dis- 
closure, particularly  with  regard  to  foreign  companies  about  which 
U.S.  investors  have  historically  had  little  information. 

On  November  20,  1990,  Messrs.  Dingell  and  Markey  sent  another 
letter  to  the  SEC  requesting  that  the  SEC  solicit  public  comments 
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on  the  proposed  trading  systems  (PORTAL)  for  Rule  144 A  securi- 
ties. 

On  February  19,  1991,  the  SEC  submitted  its  first  report.  The 
Commission  stated  that,  "There  is  no  indication  that  Rule  144 A 
has  diverted  securities  offerings  from  public  to  private  markets  .  .  . 
and  there  is  no  indication  that  securities  issued  in  Rule  144 A  pri- 
vate placements  have  leaked  into  public  markets." 

On  February  27,  1991,  Messrs.  Dingell  and  Markey  wrote  to 
Comptroller  General  Bowsher  requesting  the  GAO  to  conduct  a 
study  analyzing  the  methodology,  data  quality,  analysis  and  conclu- 
sions of  the  first  SEC  report  on  Rule  144A.  In  their  letter,  Messrs. 
Dingell  and  Markey  expressed  concerns  that  the  SEC  relied  upon 
anecdotal  information  and  not  actual  data  in  reaching  their  conclu- 
sions about  the  "success"  of  Rule  144 A,  and  GAO's  assistance  to 
"establish  a  mechanism  for  data  collection  and  retrieval  so  that,  in 
the  future,  the  information  we  need  in  order  to  assess  the  impact 
of  Rule  144 A  will  be  available." 

On  October  8,  1991,  the  Subcommittee  received  its  second  period- 
ic report  regarding  Rule  144A.  The  SEC  again  stated  that  the  Rule 
has  had  little  effect  on  the  traditional  public  markets.  In  addition, 
the  letter  stated  that  there  has  been  "little  secondary  trading  of 
Rule  144A  securities  in  the  PORTAL  system." 

On  October  17,  1991,  Mr.  Dingell  asked  the  GAO  to  expand  its 
project  to  include  a  comparison  of  the  two  reports  to  identify  any 
improvements  in  the  deficiencies  raised  in  the  February  request. 
GAO  staff  met  with  Committee  and  Subcommittee  staff  to  discuss  a 
work  plan  and  schedule  for  completion. 

In  November  1991,  the  financial  empire  of  Robert  Maxwell  col- 
lapsed. Commentators  claimed  that  lax  British  accounting  rules 
had  masked  a  massive  fraud.  It  also  appeared  that  American  inves- 
tors were  among  the  Maxwell  victims.  Pursuant  to  Rule  144A,  Mr. 
Maxwell's  Mirror  Group  Newspapers  PLC  earlier  that  year  sold  a 
U.S.  tranche  of  stock  valued  at  approximately  $96,443,000  on  the 
basis  of  a  Euro-offering  circular  with  a  wraparound  and  no  recon- 
ciliation (see  Securities  and  Exchange  Commission  Staff  Report  on 
Rule  144A  (September  30,  1991),  Appendix  A,  p.  19). 

On  December  13,  1991,  Messrs.  Dingell  and  Markey  wrote  to 
GAO  to  request  that  GAO  expand  the  scope  of  its  report  to  include 
the  Maxwell  debacle  and  this  Rule  144A  offering  as  a  case  study  on 
the  operation  of  the  rule,  with  particular  focus  on  the  relevant 
British  accounting  standards,  the  nature  of  the  disclosure  given  the 
purchasers  in  the  offering,  and  what  steps,  if  any,  were  taken  to 
make  sure  that  these  investments  were  not  passed  on  to  unwitting 
retail  investors, 

The  Subcommittee  will  continue  to  monitor  both  Rule  144 A  and 
the  SECs  role  in  supervising  its  performance. 

Hedge  Funds 

In  March  1992,  the  Subcommittee  initiated  an  investigation  into 
the  nature  and  adequacy  of  current  regulatory  treatment  of  a  type 
of  specialized  private  investment  entity  know  as  a  "hedge  fund." 
The  term  "hedge  fund"  has  no  precise  legal  definition.  Generally, 
however,  the  term  is  used  to  describe  private  investment  vehicles 
used  to  engage  in  active  trading  of  various  types  of  securities  and 
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commodities,  employing  sophisticated  investment  techniques  such 
as  arbitrage,  leveraging,  and  hedging. 

The  Subcommittee's  investigation,  in  large  part,  was  initiated  fol- 
lowing revelations  in  an  appendix  to  the  Joint  Report  on  the  Gov- 
ernment Securities  Market,  issued  by  the  SEC,  Federal  Reserve  and 
the  Treasury  Department  regarding  the  potential  link  of  hedge 
funds  to  disruptions  in  the  government  securities  market.  The  ap- 
pendix stated  that  hedge  funds,  " which  are  operated  so  as  to  be 
exempt  from  most  types  of  regulatory  oversight  and  restraints, 
have  recently  begun  to  play  a  major  role  in  the  government  securi- 
ties market."  The  Joint  Report  went  on  to  say  that  although  hedge 
funds  have  the  "capability  to  assume  large  positions  in  Treasury 
securities  .  .  .  regulators  have  little  access  to  information  about 
these  entities  and  their  day-to-day  activities  and  what  the  possible 
implications  are  for  the  government  securities  market/' 

The  role  hedge  funds  have  played  in  our  nation's  securities  mar- 
kets also  has  been  the  topic  of  widespread  interest.  The  Brady 
Commission  Report  on  the  October  1987  stock  market  crash  specifi- 
cally mentioned  the  aggressive  trading  strategies  employed  by 
hedge  funds  institutions  in  the  initial  stages  of  the  market  decline 
as  a  contributing  factor  to  the  overall  decline  in  the  market  in  mid- 
October  1987. 

Accordingly,  on  March  18,  1992,  Mr.  Markey  wrote  to  SEC  Chair- 
man Breeden  requesting  information  regarding  hedge  funds  and,  in 
particular,  the  nature  and  adequacy  of  current  regulatory  treat- 
ment of  these  entities.  Given  the  limited  amount  of  publicly  avail- 
able data  on  hedge  funds  as  well  as  the  minimal  amount  of  infor- 
mation they  must  disclose  about  their  operations,  Mr.  Markey  was 
interested  in  learning  more  about  the  nature  and  scope  of  hedge 
funds,  and  well  as  the  necessity  for  introducing  legislation  specifi- 
cally addressing  hedge  funds. 

On  June  12,  1992,  Mr.  Markey  received  the  SEC's  response.  It 
stated  that  since  1987  it  had  not  received  any  investor  complaints 
regarding  hedge  funds,  nor  had  it  initiated  any  enforcement  ac- 
tions against  hedge  funds.  Moreover,  in  regard  to  concerns  that  not 
enough  information  regarding  the  trading  of  hedge  funds  is  avail- 
able to  evaluate  the  effect  of  their  trading,  the  SEC  stated  that 
"the  large  trader  reporting  system  for  equity  securities,  and  the 
proposed  large  position  reporting  system  for  government  securities, 
should  be  adequate."  The  SEC  did  not  recommend  introducing  leg- 
islation specifically  addressing  hedge  funds. 

On  November  11,  1992,  Mr.  Markey  sent  a  letter  to  the  SEC  re- 
garding a  recent  press  report  concerning  the  emergence  of  a  new 
type  of  arbitrage  between  convertiole  bonds  and  common  stock. 
The  letter  referenced  a  recent  press  report  that  indicated  that 
"convertible  arbitrage  hedge  funds  are  engaging  in  abusive  trading 
in  common  stocks  immediately  prior  to  convertible  offerings."  Ac- 
cording to  the  letter,  these  funds  may  be  pursuing  trading  strate- 
gies aimed  at  evading  the  upticK:  rule.  In  addition,  the  article  sug- 
gests that  although  these  strategies  are  currently  being  pursued  in 
conjunction  with  convertible  deals,  "they  are  equally  plausible  in 
the  context  of  straight  common  stock  offerings." 

Mr.  Markey  requested  that  the  SEC  review  the  trading  practices 
surrounding  these  activities  and  "report  on  whether  they  are  con- 
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sistent  with  the  requirements  of  the  federal  securities  laws  and  the 
SEC  and  SRO  rules  promulgated  thereunder.' '  The  Subcommittee 
currently  is  waiting  for  the  SEC's  response. 

Proprietary  Trading  Systems 

Due  to  advances  in  information  technology,  proprietary  trading 
systems  for  securities  have  evolved  greatly.  So  far  the  SEC  has 
used  its  administrative  authority  to  regulate  these  trading  systems. 
As  their  number  and  market  share  have  steadily  increased,  Mr. 
Markey  wrote  to  the  SEC  in  June  1991  concerning  the  impact  of 
computerized  trading  systems  on  the  National  Market  System.  A 
detailed  letter  of  response  was  received  from  the  SEC  in  July  1991. 
Based  on  this  correspondence  and  increasing  structural  dynamics 
in  the  markets,  the  Subcommittee  initiated  an  investigation  into 
whether  the  SEC's  policy  towards  these  electronic  trading  systems 
supports  the  goals  of  the  National  Market  System  Legislation  of 
1975. 

In  June  1992,  the  Subcommittee  requested  the  assistance  of  the 
GAO  in  examining  the  current  state  of  fragmentation  of  U.S.  equi- 
ties trading.  Similarly,  the  SEC  initiated  in  July  1992  the  U.S. 
Equity  Market  Structure  Study  (Market  2000  Study),  which  is  ex- 
pected to  lay  the  groundwork  for  extensive  SEC  rulemaking  con- 
cerning the  structure  and  minimum  requirements  for  proprietary 
trading  systems.  Preliminary  results  of  both  studies  are  expected 
during  spring  1993. 

EDGAR 

During  its  hearing  on  authorization  of  the  SEC  in  May  1991,  the 
Subcommittee  on  Telecommunications  and  Finance  received  testi- 
mony on  electronic  dissemination  of  data  filed  with  the  SEC.  In  De- 
cember 1991,  the  Oversight  and  Investigations  Subcommittee 
Chairman,  Mr.  Dingell,  asked  GAO  to  conduct  an  audit  and  report 
the  significant  cost  overruns  and  schedule  delays  in  the  SEC's  Elec- 
tronic Data  Gathering,  Analysis  and  Retrieval  (EDGAR)  System.  In 
June  1992,  the  Subcommittee  on  Telecommunications  and  Finance 
received  a  letter  signed  by  more  than  200  journalists,  economists, 
librarians,  business  professionals  and  public  interest  groups  ex- 
pressing concern  over  limitations  on  public  access  to  EDGAR  data. 
In  response  to  this  joint  letter,  Mr.  Markey  asked  Chairman  Din- 
gell to  request  that  GAO  examine  the  matter.  In  September  1992 
the  GAO  submitted  its  reports,  Securities  and  Exchange  Commis- 
sion: Effective  Development  of  the  EDGAR  System  Requires  Top 
Management  Attention  (GAO-IMTEC-92-85),  and,  Edgar  Informa- 
tion Dissemination  (GAO/IMTEC-92-86R),  to  the  Subcommittees 
on  Oversight  and  Investigations  and  Telecommunications  and  Fi- 
nance. 

AMEX's  Emerging  Companies  Market  Place  (ECM) 

Newspaper  and  magazine  reports  in  April  and  June  1992  raised 
serious  questions  about  the  screening  protocol  applied  by  the 
American  Stock  Exchange  (AMEX)  in  selecting  companies  for  in- 
clusion in  ECM.  In  response,  the  Subcommittees  on  Oversight  and 
Investigations  and  Telecommunications  and  Finance  requested  that 
the  GAO  audit  the  AMEX  screening  procedures  and  provide  a 
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report  on  its  findings  and  recommendations.  Both  Subcommittees 
further  jointly  requested  that  the  SEC  provide  data  on  the  compa- 
nies listed  on  the  ECM,  evaluate  the  screening  protocols,  and 
makes  recommendations  for  improvements  in  its  design  and  imple- 
mentation. In  November  1992  the  subcommittees  jointly  requested 
the  AMEX  to  provide  a  copy  of  the  final  report  on  the  ECM's 
screening  process  prepared  by  Debevoise  &  Plimpton,  a  private  con- 
sulting firm,  which  was  received  in  November  1992.  The  Subcom- 
mittee also  received  briefings  from  AMEX  officials  on  this  issue 
and  intends  to  investigate  further  in  the  103d  Congress. 

Expanded  Bank  Powers 

On  December  17,  1991,  Chairman  Dingell  and  Mr.  Markey  wrote 
a  letter  to  Federal  Reserve  System  Chairman  Alan  Greenspan  re- 
garding banks'  plans  to  expand  the  powers  of  its  section  20  affili- 
ates. The  letter  addressed  speculation  that  banks  would  attempt  to 
pursue  new  securities  powers  and  reduced  firewalls  for  these  affili- 
ates through  the  Federal  Reserve  System,  having  failed  in  their  at- 
tempts to  achieve  such  goals  through  legislative  action. 

On  February  4,  1992,  Mr.  Markey  received  the  Fed's  response. 
The  letter  indicated  that  the  Fed  had  no  plans  to  circumvent  the 
legislative  process  and  grant  banks  new  securities  powers  without 
strong  firewalls. 

On  May  19,  1992,  Chairman  Dingell  and  Mr.  Markey  again  wrote 
the  Fed  regarding  a  series  of  news  articles  as  well  as  a  recent 
White  House  press  release,  all  of  which  suggested  that  the  Fed 
soon  would  be  issuing  regulatory  changes  to  further  relax  prohibi- 
tions on  banks'  securities  activities.  Specifically,  the  Committee 
was  concerned  that  the  Fed's  proposals  would:  weaken  rules  pro- 
hibiting certain  transactions  between  bank  holding  companies  and 
investment  companies  for  which  the  bank  holding  company,  or  any 
of  its  subsidiaries  acts  as  investment  adviser;  weaken  existing  rules 
regarding  mutual  fund  firewalls  and  mutual  fund  underwriting; 
and  increase  the  possibility  and  likelihood  of  abusive  tying  prac- 
tices between  commercial  banks  and  their  securities  affiliates. 

On  July  6,  1992,  the  Subcommittee  received  the  Fed's  response. 
The  response  indicated  that  any  such  changes  the  Fed  is  consider- 
ing were  consistent  with  the  language  of  H.R.  6.  The  letter  stated 
that  the  Fed  has  taken  action  "to  modify  its  investment  advisory 
rule  in  certain  limited  ways"  but  that  such  modifications  are  '  'con- 
sistent with  the  provisions  of  H.R.  6  as  reported  by  the  House 
Energy  and  Commerce  Committee,"  and  therefore  such  action 
"does  not — and  cannot— repeal  or  remove  the  limitations  imposed 
by  the  Glass-Steagall  Act  on  securities  underwriting,  public  sale  or 
distribution  activities  by  banks  and  their  affiliates."  The  letter  also 
states  that  in  regard  to  the  proposal  to  reduce  the  current  separa- 
tion of  personnel,  products,  services,  and  funding,  between  commer- 
cial banks  and  their  securities  affiliates  such  proposal  is  "consist- 
ent with  the  provisions  of  H.R.  6  that  would  have  permitted  officer, 
director,  and  employee  interlocks  between  a  bank  and  its  securities 
affiliate" 

On  September  9,  1992,  Chairman  Dingell  and  Mr.  Markey  again 
wrote  Chairman  Greenspan  about  the  Fed's  proposal  regarding  al- 
ternative tests  for  measuring  the  10  percent  revenue  limit  on  ineli- 
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gible  securities  underwriting  and  dealing  activities  of  section  20 
subsidiaries  of  bank  holding  companies.  Such  a  proposal  was  of 
particular  interest  to  the  Subcommittee,  particularly  in  light  of  the 
fact  that,  with  respect  to  upward  revision  of  the  10  percent  revenue 
limitation,  the  Fed's  February  4  letter  to  the  Committee  states, 
"there  are  no  such  requests  pending  before  the  Board,  and  the 
Board  has  not  initiated  any  action  to  revise  this  limitation."  More- 
over, the  letter  went  on  to  state  that  "a  proposal  to  increase  the 
revenue  limit  raises  a  number  of  legal  and  policy  issues,  including 
questions  of  interpretation  of  the  terms  of  the  Glass-Steagall  Act. 
Without  the  benefit  of  analysis  of  these  issues  and  of  the  Board's 
consideration  and  deliberation,  I  am  unable  to  say  at  this  time 
what  course  of  action  that  I  would  favor  or  that  the  Board  would 
take  in  revising  a  proposal  to  raise  the  revenue  limit  applicable  to 
section  20  affiliates/ '  However,  the  proposal  did  not  contain  an 
analysis  of,  nor  did  it  request  public  comments  on,  the  significant 
legal  and  policy  issues  of  this  proposal. 

On  October  2,  1992,  the  Committee  received  the  Fed's  response. 
The  response  indicated  that  the  Fed  did  not  identify  the  legal  and 
policy  issues  involved  in  increasing  the  10  percent  review  limita- 
tion because  the  proposal  itself  "does  not  request  comment  on  in- 
creasing that  limitation."  Instead,  the  request  states  that  the  "cur- 
rent method  of  computing  the  10  percent  limitation  could,  in  light 
of  unforeseen  and  highly  unusual  interest  rate  conditions,  produce 
distorted  results  that  do  not  reliably  reflect  the  actual  relative  mix 
of  ineligible  and  eligible  securities  activities  by  some  section  20 
subsidiaries."  As  such,  the  Fed  stated  that  the  proposal  merely  is 
"designed  to  seek  comment  on  methods  to  maintain  the  amount  of 
ineligible  securities  activity  permitted  by  the  existing  10  percent 
limitation  at  levels  contemplated  when  the  limit  was  established." 
The  letter  also  added  that  the  proposal  was  "initiated  by  the  Board 
after  certain  requests  concerning  application  of  the  revenue  limit 
were  received  by  the  Board."  Such  letters  were  sent  by  "several 
section  20  subsidiaries"  after  the  February  4  letter. 

On  November  17,  1992,  Chairman  Dingell  and  Mr.  Markey  wrote 
the  GAO  requesting  a  status  report  on  a  series  of  issues  related  to 
banks,  their  securities  activities,  and  those  of  their  affiliates. 

The  Committee  currently  is  awaiting  the  GAO's  response. 

STATUS  OF  LEGISLATION  REPORTED  BY  THE  SUBCOMMITTEE  ON 
TELECOMMUNICATIONS  AND  FINANCE 

Awaiting  Full  Committee  Consideration:  None. 

Awaiting  Consideration  on  House  Floor:  H.R.  1305;  H.R.  3047; 
H.R.  3927;  H.R.  4313. 

Passed  House/Pending  in  Senate:  H.R.  531;  H.R.  1674;  H.R.  1885. 

Passed  House  and  Senate:  H.R.  5726/S.  2266. 

Conference  Held/Conference  Report  Filed:  None. 

Public  Laws:  P.L.  102-243  (S.  1462/H.R.  1304);  P.L.  356  (H.R. 
2977/S.  1504);  P.L.  102-385  (S.  12/H.R.  4850);  P.L.  102-538  (H.R. 
6180);  P.L.  102-546  (H.R.  707/S.  207);  P.L.  102-556  (H.R.  6191). 

Vetoes:  S.  3/H.R.  3750. 
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HEARINGS  HELD 

Radio  Spectrum  Reallocation.  Legislative  hearings  held  on 
"Emerging  Telecommunications  Technologies  Act  of  1991."  Hear- 
ings held  February  21  and  March  12,  1991.  Printed,  Serial  No.  102- 
2.  H.R.  531  (Mr.  Dingell). 

Telephone  Audiotext  Services.  Legislative  hearing  held  on  "Tele- 
phone Consumer  Assistance  Act."  Hearing  held  February  28,  1991. 
Printed,  Serial  No.  102-6.  H.R.  328  (Mr.  Gordon). 

Cable  Television  Reregulation.  Legislative  hearings  held  on 
"Cable  Television  Consumer  Protection  and  Competition  Act  of 
1991."  Hearings  held  on  March  20,  June  18  and  27,  1991.  Printed, 
Serial  No.  102-86.  H.R.  1303  (Mr.  Markey). 

Limited  Partnership  Rollups.  Oversight  hearing  held  on  the  fair- 
ness and  regulatory  treatment  of  limited  partnership  "rollups." 
Hearing  held  March  21,  1991.  Printed,  Serial  No.  102-19. 

Federal  Communications  Commission  Authorization.  Legislative 
hearing  on  "FCC  Authorization  Act  of  1991."  Hearing  held  April 
10,  1991.  Printed,  Serial  No.  102-31.  H.R.  1674  (Mr.  Markey). 

Financial  Services  Restructuring.  Legislative  hearings  held  on 
"Financial  Institutions  Safety  and  Consumer  Choice  Act  of  1991" 
and  related  proposals.  Hearings  held  April  11,  June  20,  July  10  and 
21,  August  1,  and  September  13,  1991.  Printed,  Serial  No.  90.  Hr.  6 
(Mr.  Gonzalez),  H.R.  797  (Mr.  Dingell),  Hr.  1505  (Mr.  Gonzalez,  by 
request). 

Limited  Partnership  Rollups  Reform  Act.  Legislative  hearing 
held  on  "Limited  Partnership  Rollup  Reform  Act  of  1991."  Hearing 
held  April  23,  1991.  Printed,  Serial  No.  102-19.  H.R.  1885  (Mr. 
Markey). 

Telephone  Consumer  Rights  Issues.  Legislative  hearing  held  on 
abuses  in  the  telephone  advertising  industry  and  telephone  privacy 
issues/Caller-ID.  Hearing  held  on  April  24,  1991.  Printed,  Serial 
No.  102-9.  H.R.  1304  (Mr.  Markey)  and  H.R.  1305  (Mr.  Markey). 

SEC  Authorization.  Oversight  hearing  held  on  authorization  re- 
quest of  the  Securities  and  Exchange  Commission  for  FY  1992- 
1994.  Hearing  held  May  2,  1991.  Printed,  Serial  No.  102-17. 

Government  Securities  Act  Reauthorization.  Oversight  hearing 
held  on  reauthorization  of  the  Government  Securities  Act  of  1984. 
Hearing  held  May  9,  1991.  Printed,  Serial  No.  102-105. 

Public  Interest  in  Broadcasting.  Oversight  hearings  held  on 
public  interest  standards  in  the  broadcasting  industry.  Hearings 
held  May  13  and  15,  1991.  Printed,  Serial  No.  102-52. 

Managed  Accounts.  Oversight  hearing  held  on  managed  accounts 
provisions  in  the  Securities  Exchange  Act  of  1934  (Section  11(a)). 
Hearing  held  May  14,  1991.  Printed,  Serial  No.  102-38. 

NTIA  Authorization.  Legislative  hearing  held  on  the  National 
Telecommunications  and  Information  Administration's  FY  1992- 
1994  authorization  request.  Hearing  held  June  6,  1991.  Printed, 
Serial  No.  102-31.  HR.  2558  (Mr.  Markey). 
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Political  Advertising.  Oversight  hearing  held  on  political  adver- 
tising and  campaign  finance  reform  issues.  Hearing  held  June  13, 
1991.  Printed,  Serial  No.  102-58. 

FCC  Common  Carrier  Proceedings.  Oversight  hearing  held  on 
pending  FCC  common  carrier  proceedings.  Hearing  held  June  19, 
1991.  Printed,  Serial  No.  102-61. 

Cable-Telco.  Legislative  hearing  held  on  "Communication  Com- 
petitiveness and  Infrastructure  Modernization  Act  of  1991.,,  Hear- 
ing held  June  26,  1991.  Printed,  Serial  No.  102-86.  H.R.  2546  (Mr. 
Boucher). 

Modified  Final  Judgment.  Legislative  hearings  held  on  proposals 
to  regulate  Bell  company  entry  into  manufacturing  and  informa- 
tion services.  Hearings  held  July  11,  October  23  and  24,  1991.  Print- 
ed, Serial  No.  102-103.  Hearing  held  May  27,  1992.  Printed,  Serial 
No.  102-148.  H.R.  1523  (Mr.  Oxley),  H.R.  1527  (Mr.  Slattery),  H.R. 
3515  (Mr.  Cooper),  S.  173  (Mr.  Hollings). 

Public  Broadcasting.  Legislative  hearing  on  "Public  Telecom- 
munications Act  of  1991."  Hearing  held  July  17,  1991.  Printed, 
Serial  No.  102-78.  H.R.  2977  (Mr.  Markey). 

Abuses  in  the  Government  Securities  Market.  Oversight  hearing 
on  allegations  of  fraud  by  Salomon  Brothers  in  the  government  se- 
curities market.  Hearing  held  September  4,  1991.  Printed,  Serial 
No.  102-81. 

Telephone  Network  Reliability.  Oversight  hearing  on  major  tele- 
phone network  outages  and  the  reliability  of  the  nation's  telecom- 
munications network.  Hearing  held  October  1,  1991.  Printed,  Serial 
No.  102-125. 

Radio  Spectrum  Auctions.  Legislative  hearing  held  on  the 
"Emerging  Telecommunications  Technology  Act  of  1991."  Hearing 
held  October  9,  1991.  Printed,  Serial  No.  102-94.  H.R.  1407  (Mr. 
Ritter). 

Government  Securities  Reform  Act.  Legislative  hearing  held  on 
"Government  Securities  Reform  Act  of  1991."  Hearings  held  Octo- 
ber 25,  1991,  and  February  19,  1992.  Printed,  Serial  No.  102-105. 
H.R.  3927  (Mr.  Markey). 

Digital  Audio  Broadcasting.  Oversight  hearing  held  on  advanced 
audio  technology.  Hearing  held  November  6,  1991.  Printed,  Serial 
No.  102-100. 

Statute  of  Limitations  on  Securities  Fraud.  Legislative  hearing 
held  on  "Securities  Investors  Legal  Rights  Act  of  1991."  Hearing 
held  November  21,  1991.  Printed,  Serial  No.  102-101.  H.R.  3185 
(Mr.  Markey). 

Telephone  Network  Reliability.  Legislative  hearing  held  on  "Tele- 
phone Network  Reliability  Improvement  Act  of  1992."  Hearings 
held  April  7  and  May  13,  1992.  Printed,  Serial  No.  102-125.  H.R. 
4789  (Mr.  Markey). 

Investment  Advisers.  Oversight  hearings  held  on  proposals  to 
reform  the  Investment  Advisers  Act  of  1940.  Hearings  held  June  4 
and  10,  1992.  Printed,  Serial  No.  102-128. 


162 


Telephone  Toll  Fraud.  Oversight  hearing  held  on  telephone  toll 
charge  fraud.  Hearing  held  on  June  11,  1992.  Printed,  Serial  No. 
102-135. 

Telecommuting.  Legislative  hearing  held  on  the  "Telecommuting 
Act  of  1992."  Hearing  held  on  July  29,  1992.  Printed,  Serial  No. 
102-149.  H.R.  5082  (Mr.  McMillen  of  MD). 

COMMITTEE  PRINTS 

None. 


Subcommittee  on  Transportation  and  Hazardous  Materials 

Summary  of  Subcommittee  Activities 


Total  Bills  Referred  to  Subcommittee   222 

Public  Laws  ,   13 

Legislative  Hearings: 

Number  of  issues   20 

Number  of  bills   15 

Hours  of  sitting   43 

Number  of  sessions   14 

Oversight  and  Investigative  Hearings: 

Number  of  issues   15 

Hours  of  sitting   58 

Number  of  sessions   17 

Legislative  Markups: 

Number  of  bills   16 

Hours  of  sitting   20 

Number  of  sessions   16 

Executive  Sessions: 

Number  of  meetings   0 

Hours  of  sitting   0 


Legislative  Activities 
reauthorization  of  the  resource  conservation  and  recovery 

ACT  (RCRA) 

(H.R.  3865) 

To  amend  the  Solid  Waste  Disposal  Act  to  authorize  appropria- 
tions for  fiscal  years  1993  through  1998,  and  for  other  purposes. 

Summary 

H.R.  3865  would  reauthorize  and  amend  the  Resource  Conserva- 
tion and  Recovery  Act  ("RCRA"),  which  expired  in  1988.  The  bill 
strengthens  and  clarifies  existing  requirements  for  state  solid 
waste  management  planning.  The  bill  expands  the  minimum  re- 
quired elements  for  state  plans  and  requires  final  EPA  action  on 
all  plans  no  later  than  42  months  after  enactment.  States  would  be 
required  to  establish  a  permit  program  for  assuring  compliance 
with  the  state  plan  and  the  Act.  EPA  would  be  required  to  issue 
guidelines  for  assisting  states  in  their  planning  and  to  promulgate 
regulations  for  municipal  solid  waste  incinerator  ash  management, 
mixed  municipal  solid  waste  compost  facilities,  scrap  tire  manage- 
ment, and  storage  of  solid  waste. 

The  bill  also  establishes  a  federal  strategy  for  promoting  reduc- 
tion and  recycling  of  municipal  solid  waste.  Key  provisions  include 
federal  packaging  standards,  requirements  to  reduce  toxic  metals 
in  packaging,  lead  acid  battery  recycling  requirements,  regulation 
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of  environmental  marketing  claims,  and  federal  procurement  re- 
quirements. 

Other  requirements  allow  states  to  levy  differential  fees  on  mu- 
nicipal solid  waste  originating  in  other  states,  directs  the  EPA  to 
work  with  the  Federal  Trade  Commission  to  develop  environmental 
guidelines  for  advertising,  expand  the  use  of  the  LUST  trust  fund 
to  assist  small  tank  owners  to  comply  with  the  technical  require- 
ment of  the  UST  program  and  permit  EPA  to  treat  Indian  tribes  as 
states. 

Legislative  history 

On  November  22,  1991,  Subcommittee  Chairman  Al  Swift  intro- 
duced H.R.  3865,  a  bill  to  reauthorize  the  Resource  Conservation 
and  Recovery  Act.  This  bill  was  the  culmination  of  eight  months  of 
Subcommittee  activity,  and  served  as  the  basis  for  comprehensive 
RCRA  legislation  considered  by  the  Subcommittee  in  the  Second 
Session. 

Instead  of  immediately  introducing  a  RCRA  bill  at  the  beginning 
of  the  First  Session,  Mr.  Swift  convened  numerous  informal  meet- 
ings of  the  Subcommittee  to  discuss  the  issues,  ascertain  the  mem- 
bers' priorities,  and  determine  whether  and  where  consensus  could 
be  reached.  In  addition,  the  Subcommittee  staff  arranged  and  at- 
tended numerous  briefings  on  a  wide  range  of  issues.  Finally,  the 
Subcommittee  held  a  series  of  hearings,  including  one  field  hear- 
ing, to  consider  specific  RCRA  issues  and  related  legislative  propos- 
als. 

When  these  meetings  and  hearings  concluded  in  August  1991, 
the  Subcommittee  staff  prepared  a  discussion  draft  of  a  bill  on  the 
municipal  solid  waste  issues.  The  staff  draft  was  circulated  late  in 
September  to  all  interested  parties.  The  parties  were  requested  to 
submit  general  comments  as  well  as  responses  to  Chairman  Swift's 
specific  questions.  The  Subcommittee  received  some  200  detailed  re- 
sponses to  its  request.  Similarly,  staff  discussion  drafts  of  legisla- 
tion on  mining  and  industrial  waste  issues  were  circulated  for  com- 
ment in  March,  1992. 

On  March  10  and  March  16,  1992,  the  Subcommittee  held  hear- 
ings on  H.R.  3865.  Testimony  was  received  on  March  10  from  the 
Honorable  Peter  H.  Kostmayer,  Andy  Ireland,  William  F.  dinger, 
Jr.,  Wayne  Owens,  David  E.  Price,  and  Susan  Molinari,  U.S.  House 
of  Representatives;  Mr.  Don  R.  Clay,  Assistant  Administrator  for 
Solid  Waste  and  Emergency  Response,  U.S.  Environmental  Protec- 
tion Agency;  the  Honorable  Jimmy  Kemp,  Mayor,  Meridian,  Mis- 
sissippi, on  behalf  of  the  U.S.  Conference  of  Mayors;  Mr.  M.  Lang- 
don  Marsh,  Executive  Deputy  Commissioner,  New  York  Depart- 
ment of  Environmental  Conservation,  on  behalf  of  the  National 
Governors  Association;  Mr.  Paul  Didier,  P.E.,  Director,  Bureau  of 
Solid  and  Hazardous  Waste  Management,  Wisconsin  Department  of 
Natural  Resources;  Mr.  Herb  Flosdorf,  Executive  Director,  Lancas- 
ter County  Solid  Waste  Management  Authority,  on  behalf  of  Solid 
Waste  Action  Coalition;  Ms.  Sandra  Pickett,  City  Council  Member, 
City  of  Liberty,  Texas,  on  behalf  of  the  National  Association  of  Re- 
gional Councils;  Mr.  Gary  Zarker,  Director,  Department  of  Engi- 
neering, City  of  Seattle;  Mr.  Allen  Moore,  President,  National  Solid 
Waste  Management  Association;  Mr.  Allen  Hershkowitz,  Ph.D., 
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Senior  Scientist,  Natural  Resources  Defense  Council;  Ms.  Elizabeth 
H.A.  Seiler,  Director  of  Environmental  Affairs,  Grocery  Manufac- 
turers of  America;  Ms.  Natalie  Roy,  Director  of  Recycling  and  Leg- 
islative Affairs,  Glass  Packaging  Institute;  Mr.  William  Ruckels- 
haus,  President  and  CEO,  Browning-Ferris  Industries;  Mr.  Paul 
Varello,  Chairman  of  the  Board,  American  Ref  fuel,  on  behalf  of 
Integrated  Waste  Services  Association;  Mr.  Alan  Fitzwater,  Presi- 
dent, Environmental  Transportation  Association;  Mr.  Robert  Col- 
lins, Director,  Solid  Waste  Project,  Clean  Water  Action  Project;  Mr. 
Robert  Guyer,  Chairman,  Legislative  Committee,  Portable  Re- 
chargeable Battery  Association;  Ms.  Jeanne  Herb,  Director,  Office 
of  Pollution  Prevention,  New  Jersey  Department  of  Environmental 
Protection  and  Energy;  Mr.  Hillel  Gray,  National  Environmental 
Law  Center;  Mr.  Ben  Cooper,  Senior  Vice  President,  Environmen- 
tal Affairs,  Printing  Industries  of  America,  also  on  behalf  of  Small 
Business  Legislative  Council;  Ms.  Elizabeth  Fisher,  Environmental 
Manager,  Rohm  and  Haas  Company,  on  behalf  of  Chemical  Manu- 
facturers Association;  and  Mr.  Mark  D.  Hopkins,  Waste  Manage- 
ment Coordinator,  Chevron  Corporation,  on  behalf  of  the  American 
Petroleum  Institute. 

On  March  16,  1992,  testimony  was  received  from  Mr.  Larry  Bone, 
Senior  Associate  Environmental  Consultant,  Dow  Chemical,  on 
behalf  of  Chemical  Manufacturers  Association;  Mr.  Russell  Carlton, 
Horsehead  Resources  Development  Co.,  Inc.;  Mr.  Richard  Fortuna, 
Executive  Director,  Hazardous  Waste  Treatment  Council;  Mr.  Bud 
Leber,  Kaiser  Aluminum  and  Chemical  Corporation;  Mr.  Manik 
Roy,  Ph.D.,  Environmental  Defense  Fund;  Mr.  Thomas  Zosel,  Direc- 
tor, Pollution  Prevention  Pays  Program,  3M  Company;  Ms.  Earlyn 
Church,  Secretary /Treasury,  Superior  Technical  Ceramics  Corp., 
on  behalf  of  National  Association  of  Manufacturers,  Small  Manu- 
facturers Program;  Ms.  Linda  Greer,  Ph.D.,  Senior  Scientist,  Natu- 
ral Resources  Defense  Council;  Mr.  David  Lennett,  on  behalf  of  En- 
vironmental Defense  Fund;  Mr.  Scott  Magelssen,  Assistant  Direc- 
tor, Environmental  Affairs,  Union  Carbide  Corporation,  on  behalf 
of  Chemical  Manufacturers  Association;  Mr.  Timothy  Saylor,  Man- 
ager, Environmental  Services,  International  Paper,  on  behalf  of 
American  Paper  Institute;  Mr.  Carl  Gerster,  Manager,  Used  Oil 
Ventures,  Mobil  Oil  Corporation,  on  behalf  of  American  Petroleum 
Institute;  Mr.  Harold  Green,  Community  Coalition  for  Oil  Recy- 
cling; Mr.  Jeffrey  L.  Leiter,  Collier,  Shannon  &  Scott,  on  behalf  of 
the  Used  Oil  Recycling  Coalition;  Mr.  John  J.  Nolan,  President, 
National  Oil  Recyclers  Association;  Mr.  G.  Lawrence  Northrup,  Ex- 
ecutive Director,  Convenient  Automotive  Services  Institute;  Mr. 
Marchant  Wentworth,  Legislative  Representative,  Izaak  Walton 
League  of  America;  and  Mr.  Jan  Glick,  Executive  Director,  Wash- 
ington Citizens  for  Recycling. 

On  March  23,  24,  25  and  26,  1992  the  Subcommittee  met  in  open 
session  and,  on  March  26,  by  a  recorded  vote  of  16-1  ordered  H.R. 
3865,  amended,  favorably  reported  to  the  full  Committee.  On  June 
18,  23,  30,  July  1,  and  2,  1992,  the  full  Committee  met  in  open  ses- 
sion, and  ordered  H.R.  3865,  amended,  favorably  reported  by  a  re- 
corded vote  of  28-15  (H.  Rept.  102-839,  filed  August  11,  1992). 
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As  mentioned  above,  the  Subcommittee  held  a  series  of  legisla- 
tive and  oversight  hearings  on  a  variety  of  RCRA  topics.  These 
RCRA  related  hearings  are  discussed  below. 

Underground  Storage  Tank  Program 

On  March  20,  1991,  the  Subcommittee  held  an  oversight  hearing 
on  the  underground  storage  tank  (UST)  regulatory  program  estab- 
lished under  Subtitle  I  of  the  Solid  Waste  Disposal  Act.  The  pur- 
pose of  the  hearing  was  to  examine  the  impact  of  the  UST  pro- 
gram's financial  responsibility  and  technical  regulations  on  small 
business  UST  owner/ operators. 

Issues  examined  at  the  hearing  included: 

The  status  of  state  UST  assurance  programs,  including  what 
states  had  funds  and/ or  programs  to  provide  assistance  to  UST 
owner/operators  in  the  areas  of  financial  responsibility,  leak 
detection,  tank  upgrade  and  replacement,  and  corrective 
action; 

The  nature  and  scope  of  the  difficulties  that  the  regulated 
community,  particularly  small  businesses,  face  in  complying 
with  the  requirements  of  the  UST  program,  as  well  as  the  po- 
tential economic,  social  and  environmental  consequences  of 
those  difficulties; 

The  causes  of  those  difficulties,  including  administrative 
delays,  permitting  requirements  and  cleanup  costs;  and 

Potential  solutions  to  these  problems,  including  specific 
measures  that  could  be  initiated  at  the  state  and  federal  levels 
to  help  small,  independent  petroleum  marketers  stay  in  busi- 
ness and  continue  serving  their  communities  in  a  sound  eco- 
nomic and  environmental  condition. 
The  Subcommittee  received  testimony  from  Mr.  Don  Clay,  Assist- 
ant EPA  Administrator  for  Solid  Waste  and  Emergency  Response; 
Mr.  Terry  Husseman,  Assistant  Director,  Waste  Management, 
Washington  Department  of  Ecology;  Mr.  James  M.  Sims,  Director, 
Washington  Pollution  Liability  Insurance  Agency;  Mr.  Richard 
Reiter,  Manager,  Underground  Storage  Tank  Compliance  Section, 
Oregon  Department  of  Environmental  Quality;  Mr.  Marshall  Mott- 
Smith,  Administrator,  Storage  Tank  Regulation  Section,  Florida 
Department  of  Environmental  Regulation;  Mr.  Robb  Hubbard,  Ad- 
ministrator, Iowa  Underground  Storage  Tanks  Program;  Ms.  Carol 
Andress  and  Mr.  Charles  Bartsch,  Senior  Policy  Analysts,  North- 
east-Midwest Institute;  Mr.  Bill  Bellman,  Treasurer,  Wilkins  Dis- 
tributing/Port Orchard  Oil;  Mr.  Paerick  M.  Fairbanks,  President, 
Fairco,  Inc.;  Mr.  David  T.  Robinson,  President  Robinson  Oil  Compa- 
ny; Mr.  Lynn  Bearer,  Executive  Director,  Northern  Ohio  Petrole- 
um and  Repair  Association;  Mr.  Doug  True,  Executive  Vice  Presi- 
dent, Gull  Industries;  Mr.  Lois  Sheetz,  Vice  President  for  Oper- 
ations, Sheetz,  Inc.;  and  Ms.  Lois  Epstein,  Scientist,  Environmental 
Defense  Fund. 

State  and  Local  Recycling  Programs 

On  April  24,  1991,  the  Subcommittee  held  an  oversight  hearing 
on  state  and  local  recycling  programs.  The  purpose  of  the  hearing 
was  to  discuss  the  activities  of  state  and  local  governments  around 
the  nation  in  promoting  municipal  solid  waste  recycling  and  to  ex- 
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plore  what  an  appropriate  federal  role  in  promoting  recycling 
might  be. 

During  the  1980's,  state  and  local  governments  were  faced  with 
dwindling  landfill  capacity  and  little  federal  assistance.  As  the  gov- 
ernmental units  primarily  responsible  for  managing  municipal 
waste,  they  took  the  lead  in  promoting  recycling.  Currently  some 
thirty  states  and  the  District  of  Columbia  have  enacted  comprehen- 
sive recycling  legislation.  Typically,  these  laws  contain  the  follow- 
ing features:  a  numerical  recycling  target,  local  recycling  planning 
requirements,  local  programs  for  the  segregation  of  materials  and  a 
funding  mechanism. 

Despite  public  enthusiasm  for  recycling  and  high  rates  of  recov- 
ery of  recyclable  in  many  areas,  recycling  is  not  without  problems. 
These  include  unrealistic  goals,  erratic  markets  for  recovered  mate- 
rials, high  costs  and  technical  obstacles.  Many  believe  that  federal 
involvement  is  needed  for  states  to  overcome  these  obstacles  and 
meet  their  recycling  goals. 

At  the  hearing,  the  Subcommittee  reviewed  a  wide  range  of  state 
and  local  recycling  programs  in  an  effort  to  identify  strategies 
which  the  Federal  Government  could  adopt  as  part  of  a  national 
recycling  program.  The  Subcommittee  also  sought  to  identify  areas 
which  are  more  appropriate  for  federal,  rather  than  state,  action. 
Several  witnesses  cautioned  that  the  Federal  Government  should 
not  undo  progress  already  made  by  the  states. 

The  Subcommittee  received  testimony  from  Allen  O'Dell,  P.E., 
President,  O'Dell  Engineering  Company,  Bethlehem,  PA;  Rena 
Cusma,  Executive  Officer,  Metropolitan  Service  District,  Portland, 
OR;  Randall  Franke,  Commissioner,  Marion  County,  OR;  Thomas 
M.  Henderson,  Project  Director,  Resource  Recovery  Office,  Broward 
County,  FL;  Victor  A.  Bell,  Chief,  Office  of  Environmental  Coordi- 
nation, Rhode  Island  Department  of  Environmental  Management; 
Steven  M.  Poland,  Commissioner,  New  York  City  Department  of 
Sanitation;  Richard  Keller,  Recycling  Project  Manager,  Northeast 
Maryland  Waste  Disposal  Authority;  and  William  M.  Ferretti,  Di- 
rector, Office  of  Recycling  Market  Development,  New  York  State 
Department  of  Economic  Development. 

Interstate  Transportation  and  Disposal  of  Solid  and  Hazardous 
Waste 

On  April  30,  1991,  and  May  7,  1991,  the  Subcommittee  held  two 
days  of  oversight  hearings  to  consider  the  issue  of  the  interstate 
transportation  and  disposal  of  municipal  solid  waste  and  hazardous 
waste. 

While  the  limited  data  available  suggests  that  only  a  small  per- 
centage of  all  solid  waste — hazardous  and  non-hazardous — generat- 
ed each  year  crosses  state  borders,  many  state  and  local  govern- 
ments view  waste  from  outside  their  jurisdictions  as  unwanted 
commerce.  States  that  have  laws  or  policies  favorable  to  the  siting 
of  waste  facilities  or  have  lower  management  costs  tend  to  receive 
a  relatively  large  amount  of  imported  wastes,  and  residents  often 
worry  that  their  state  or  community  will  become  a  "dumping 
ground"  for  other  states  with  few  or  no  waste  management  facili- 
ties. 
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Muncipal  solid  waste  is  generally  disposed  of  near  the  point  of 
generation.  Sometimes,  the  nearest  disposal  capacity  may  be  across 
a  state  line,  as  is  the  case  for  metropolitan  areas  such  as  Philadel- 
phia, Washington,  D.C.  and  Chicago.  However,  there  is  a  trend 
toward  larger,  regional  disposal  capacity,  brought  on  in  part  by 
more  stringent  landfill  requirements,  which  is  affecting  both  intra- 
and  interstate  waste  movement.  It  is  primarily  these  long-haul 
shipments,  when  destined  for  communities  that  did  not  seek  this 
business,  which  have  generated  controversy. 

The  patterns  of  hazardous  waste  movement  are  far  more  com- 
plex. Generally,  states  do  not  have  the  capacity  to  treat  all  the 
types  of  hazardous  waste  generated  within  their  borders.  Available 
data  suggests  that  each  state  utilizes  an  average  of  12  different  fa- 
cilities in  19  different  states.  States,  under  the  Capacity  Assurance 
Plan,  are  required  to  demonstrate  the  availability  of  treatment  and 
disposal  capacity  for  all  hazardous  waste  within  its  borders.  Unfor- 
tunately, this  program  has  not  led  to  the  development  of  new  treat- 
ment and  disposal  capacity  as  Congress  envisioned. 

Several  states  have  already  taken  steps  to  limit  the  amount  of 
out-of-state  wastes  coming  into  their  states,  but  most  restrictions 
have  run  afoul  of  the  Commerce  Clause  of  the  Constitution.  See, 
e.g.,  Fort  Gratiot  Sanitary  Landfill  v.  Michigan  Department  of  Nat- 
ural Resources,  112,  S.Ct.  2019  (1992);  National  Solid  Waste  Man- 
agement Association  v.  Alabama  Department  of  Environmental 
Management,  910  F.2d  713  (11th  Cir.  1990),  cert,  denied  111  S.Ct. 
2800  (1991).  A  number  of  bills  have  been  introduced  in  Congress 
which  would  give  states  the  authority  to  circumvent  the  Commerce 
Clause  for  the  purpose  of  regulating  the  flow  of  out-of-state  wastes. 

On  April  30,  1991,  the  Subcommittee  heard  testimony  from  the 
Honorable  Messrs.  Butler  Derrick,  Doug  Applegate,  E.  Thomas 
Coleman,  Doug  Bereuter,  Dave  McCurdy,  Ben  Erdreich,  Jim  Olin, 
John  M.  Spratt,  Jr.,  Paul  E.  Kanjorski,  Wayne  Owens,  and  Thomas 
C.  Sawyer,  U.S.  House  of  Representatives;  the  Honorable  Carroll  A. 
Campbell,  Jr.,  Governor  of  South  Carolina;  Sue  Robertson,  Chief, 
Land  Division,  Alabama  Department  of  Environmental  Manage- 
ment; Greg  Lawler,  Governor's  Counsel  for  Legislation  and  Policy, 
State  of  New  Jersey;  Thomas  Jorling,  Commissioner,  New  York 
State  Department  of  Environmental  Conservation;  Mr.  E.  Dennis 
Muchnicki,  Chief,  Environmental  Enforcement  Section,  State  of 
Ohio;  and  Don  R.  Clay,  Assistant  Administrator  for  Solid  Waste 
and  Emergency  Response,  U.S.  Environmental  Protection  Agency 
(accompanied  by  Sylvia  Lowrance,  Director,  Office  of  Solid  Waste, 
Environmental  Protection  Agency). 

The  witnesses  discussed  whether  it  is  good  public  policy  to  re- 
quire states  and  communities  to  be  responsible  for  managing  their 
own  wastes.  Restrictions  on  interstate  movement  through  bans  or 
differential  fees  may  encourage  states  and  communities  to  give 
closer  consideration  to  how  the  waste  is  managed,  or  to  reduce  the 
generation  of  waste  in  the  first  instance.  However,  many  are  con- 
cerned that  it  is  neither  environmentally  or  economically  sound  to 
require  multiple  facilities,  which  would  tend  to  be  created  if  bans 
or  high  fees  were  initiated.  The  Subcommittee  also  heard  testimo- 
ny on  the  impact  restrictions  on  waste  movement  would  have  on 
markets  for  recyclable  materials. 
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On  May  7,  1991,  the  Subcommittee  received  testimony  from  Doug 
MacMillan,  Director,  Hazardous  Waste  Policy,  National  Solid 
Waste  Management  Association;  Larry  Bone,  Senior  Associate  En- 
vironmental Consultant,  Dow  Chemical,  U.S.A.,  Chemical  Manufac- 
turers Association;  Richard  C.  Fortuna,  Executive  Director,  Haz- 
ardous Waste  Treatment  Council;  Velma  Smith,  Director,  Ground- 
water Project,  Friends  of  the  Earth;  Allen  Moore,  President,  Na- 
tional Solid  Waste  Management  Association;  Herschel  Cutler,  Exec- 
utive Director,  Institute  of  Scrap  Recycling  Industries,  Inc.;  and 
Allen  Hershkowitz,  Senior  Scientist,  Natural  Resources  Defense 
Council. 

The  Contribution  of  Packaging  to  the  Solid  Waste  Crisis 

The  Subcommittee  held  an  oversight  hearing  on  May  16,  1991,  to 
examine  the  contribution  of  packaging  waste  to  the  municipal  solid 
waste  stream.  Packaging — both  distribution  and  consumer  types — 
serves  several  purposes  including  product  protection,  communica- 
tion of  information  and  convenience.  Increasingly,  attention  has  fo- 
cused on  not  only  how  the  packaging  functions  in  use,  but  also 
what  happens  to  a  package  after  use.  Currently,  90%  of  packaging 
is  discarded.  Further,  because  it  is  discarded  almost  immediately 
after  purchase,  many  consumers  believe  much  packaging  is  exces- 
sive. 

According  to  the  EPA,  containers  and  packaging  were  the  largest 
single  product  category  generated  in  municipal  solid  waste  by 
weight.  As  a  result,  efforts  to  reduce  waste  and  increase  recycling 
have  focused  on  packaging.  Here  again,  state  and  local  govern- 
ments have  taken  the  lead  in  addressing  this  issue. 

The  purpose  of  the  hearing  was  to  examine  the  approaches  state 
and  local  governments  have  taken  to  control  packaging  waste. 
Among  the  strategies  adopted  or  under  consideration  are  bans  on 
the  use  of  certain  packaging  materials,  packaging  taxes,  product/ 
packaging  ratios,  minimum  recycled  content  mandates,  packaging 
advisory  boards  and  toxicity  reduction  mandates.  Discussion  fo- 
cused on  the  difficulty  in  regulating  products  which  move  through 
interstate  commerce  on  a  state-by-state  or  city-by-city  basis  and 
therefore  whether  such  regulation  should  be  done  on  the  federal 
level. 

The  Subcommittee  received  testimony  from  Jason  S.  Berman, 
President,  Recording  Industry  Association  of  America;  Miriam 
Grandberg,  Executive  Vice  President,  NARM  Scholarship  Founda- 
tion, on  behalf  of  the  National  Association  of  Recording  merchan- 
disers; Scott  K.  Sanderude,  Marketing  Manager,  Consumer  Elec- 
tronics, Dow  Chemical  Co.,  on  behalf  of  Jewelbox  Advocates  and 
Manufacturers;  Steve  Cramer,  Minneapolis  City  Council  Member, 
on  behalf  of  the  National  League  of  Cities;  Curtis  Johnson,  Execu- 
tive Director,  Citizens  League,  on  behalf  of  the  Governor's  Select 
Commission  on  Packaging  and  the  Environment;  Susan  Birming- 
ham, Environmental  Lobbyist,  U.S.  Public  Interest  Research 
Group;  Deborah  D.  Anderson,  Manager,  Environmental  Quality  Co- 
ordination, Procter  &  Gamble  Co.;  Jeanne  Wirka,  Solid  Waste 
Policy  Analyst,  Environmental  Action  Foundation;  Harry  Sullivan, 
Senior  Vice  President,  Food  Market  Institute;  Richard  A.  Gold- 
stein, President,  Unilever  United  States,  Inc.;  and  Paul  Petrucelli, 
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Senior  Food  and  Drug  Counsel,  Kraft  General  Foods,  Inc.,  on 
behalf  of  the  National  Food  Processors  Association. 

Development  of  Recycling  Markets 

On  June  13  and  19,  1991,  the  Subcommittee  held  two  days  of 
oversight  hearings  on  the  issue  of  recycling  market  development. 
At  the  Subcommittee's  April  24  hearing,  state  and  local  recycling 
officials  were  unanimous  in  their  opinion  that  the  most  productive 
role  for  the  Federal  Government  in  promoting  recycling  was  in  the 
area  of  market  development.  On  these  two  days  of  hearings,  the 
Subcommittee  explored  this  issue  in  detail. 

The  development  of  recycling  markets  presents  a  '  'chicken  and 
egg"  dilemma.  Communities  are  reluctant  to  put  recycling  pro- 
grams in  place  without  guaranteed  markets  at  reasonable  prices 
for  the  collected  materials.  Manufacturers  are  concerned  about 
making  investments  in  recycling  capacity  without  an  assured 
supply  of  high-quality  materials. 

The  Subcommittee  focused  on  two  areas  of  debate.  First,  opinion 
of  the  witnesses  varied  greatly  on  which  half  of  the  recycling  equa- 
tion— supply  or  demand — needs  stimulation.  Manufacturers  have 
argued  for  greater  quality  control  by  local  governments  and  in- 
creased source  separation  requirements.  State  and  local  govern- 
ments would  like  to  see  mandate  on  manufacturers  to  use  recycled 
materials  in  their  products. 

The  subcommittee  also  explored  the  question  of  what  level  of  fed- 
eral involvement  is  appropriate.  The  witnesses  expressed  a  wide 
range  of  opinion  on  the  most  effective  federal  actions.  Some  wit- 
nesses felt  that  a  combination  of  product  labelling  guidelines,  fed- 
eral procurement  standards  and  programs,  technical  assistance 
programs  and  information  dissemination  would  be  most  effective  to 
build  on  current  industry  efforts  without  interfering  with  techno- 
logical creativity.  Other  witnesses  felt  that  stronger  federal  initia- 
tives were  required,  including  mandating  the  use  of  recycled  mate- 
rials in  products  and/or  packaging,  or  at  least  the  threat  of  man- 
dates. 

On  the  supply  side,  some  witnesses  felt  the  appropriate  federal 
role  should  be  limited  to  initiatives  such  as  information  gathering 
and  technical  assistance  to  localities  on  separation  technology  and 
marketing  expertise.  Other  witnesses  felt  that  states  and  localities 
should  be  required  to  adopt  set  percentages  for  separating  different 
parts  of  the  municipal  waste  system. 

The  Subcommittee  also  heard  concern  expressed  that  policies 
that  unintentionally  inhibit  recycling  not  be  adopted.  For  example, 
several  witnesses  cautioned  that  placing  regulatory  burdens  on  re- 
cycling operations  not  faced  by  manufacturers  using  virgin  materi- 
als would  create  a  disincentive  to  recycle. 

In  addition  to  discussing  what  the  overall  federal  role  should  be, 
the  Subcommittee  examined  market  conditions  for  specific  recycla- 
ble commodities:  paper,  aluminum,  glass,  plastics,  used  oil,  lead- 
acid  batteries  and  scrap  tires. 

On  June  13,  the  Subcommittee  received  testimony  from  the  Hon- 
orable Messrs.  Robert  J.  Lagomarsino,  Ike  Skeleton,  Harold  L. 
Volkmer,  John  Edward  Porter,  Owen  B.  Pickett,  George  J.  Hoch- 
brueckner,  Joan  Kelly  Horn,  Paul  B.  Henry,  and  Louise  Mcintosh 
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Slaughter,  U.S.  House  of  Representatives;  Don  R.  Clay.  Assistant 
Administrator,  Office  of  Solid  Waste  and  Emergency  Response,  En- 
vironmental Protection  Agency  (accompanied  by  Richard  D.  Mor- 
genstern,  Acting  Assistant  Administrator  for  Policy,  Planning  and 
Evaluation);  Frederick  W.  Volcansek,  Deputy  Assistant  Secretary 
of  Commerce  for  Basic  Industries,  Department  of  Commerce; 
Harvey  Alter,  Manager,  Resource  Policy  Department,  U.S.  Cham- 
ber of  Commerce;  Lynn  Scarlett,  Vice  President,  Reason  Founda- 
tion; Daniel  J.  Weiss,  Washington  Director,  Environmental  Quality 
Program,  Sierra  Club;  and  Herschel  Cutler,  Executive  Director,  In- 
stitute of  Scrap  Recycling  Industries,  Inc. 

On  June  19,  the  Subcommittee  received  testimony  from  the  Hon- 
orable Esteban  E.  Torres,  U.S.  House  of  Representatives;  Gerald  S. 
Johnson,  Project  Development  Manager,  Refining  and  Marketing, 
Shell  Oil  Co.,  on  behalf  of  the  American  Petroleum  Institute;  John 
J.  Nolan,  President,  National  Oil  Recyclers  Association;  Jacqueline 
M.  Warren,  Counsel,  Natural  Resources  Defense  Council;  Peter  H. 
Weiner,  Chairman,  Environmental  Department,  Heller,  Ehrman, 
White  &  McAuliffe,  on  behalf  of  Evergreen  Oil  Co.;  Charles  D. 
Wilson,  Director,  Government  Affairs,  For  Howard  Corporation; 
James  L.  Walden,  President,  Mill  Group,  Rock-Tenn  Co.,  on  behalf 
of  the  Paper  Recycling  Coalition;  Red  Cavaney,  President,  Ameri- 
can Paper  Institute;  H.  Mason  Sizemore,  President,  Seattle  Times, 
on  behalf  of  the  American  Newspaper  Publishers  Association  and 
the  National  Newspaper  Association;  Bruce  Perlson,  Manager, 
Plastic  Environmental  Affairs,  Quantum  Chemical  Corp.,  on  behalf 
of  the  Council  for  Solid  Waste  Solutions;  Charles  W.  Rayfield,  Vice 
President  and  General  Manager,  Reynolds  Aluminum  Recycling 
Co.,  on  behalf  of  the  Aluminum  Association,  Inc.;  Charles  Miller, 
Director  of  Recycling,  Glass  Packaging  Institute;  Allen 
Hershkowitz,  Senior  Scientist,  Natural  Resources  Defense  Council; 
Thomas  S.  Douglas,  III,  President,  Battery  Council  International; 
Edward  L.  Puckett,  General  Manager,  Resource  Recycling,  GNB  In- 
corporated; and  Michael  H.  Blumenthal,  Executive  Director,  Scrap 
Tire  Management  Council. 

Recycling  of  Municipal  Solid  Waste  in  Washington  State 

On  July  1,  1991,  the  Subcommittee  held  a  field  hearing  in  Seat- 
tle, Washington,  to  review  recycling  activities  in  Washington  State. 
The  state  of  Washington  has  one  of  the  nation's  highest  recycling 
rates.  The  hearing  was  held  to  examine  the  reasons  for  Washing- 
ton's success. 

In  1989,  the  Washington  State  legislature  passed  the  Waste  Not 
Washington  Act.  This  legislation,  among  other  things,  sets  a  recy- 
cling goal  of  50%  of  the  waste  stream  by  1995.  The  legislature  sub- 
sequently passed  legislation  creating  the  Clean  Washington  Center, 
which  will  pursue  development  of  markets  for  recycled  materials. 

The  Subcommittee  heard  testimony  on  Washington  State's 
progress  in  meeting  its  recycling  goals.  It  also  heard  testimony 
from  officials  from  cities  with  award- winning  recycling  programs. 
Discussion  focused  on  the  strategies  which  might  be  adopted  on  the 
federal  level.  For  example,  the  City  of  Seattle,  home  to  one  of  the 
nation's  most  successful  and  most  comprehensive  municipal  recy- 


172 


cling  programs,  has  instituted  volume-based  disposal  rates,  which 
many  have  suggested  be  adopted  by  cities  nationwide. 

The  Subcommittee  also  heard  testimony  from  representatives 
from  the  private  sector  involved  in  traditional  recycling  activities 
as  well  as  those  developing  innovative  recycling  technologies.  The 
Subcommittee  further  heard  from  citizens  and  interest  group  rep- 
resentatives interested  in  recycling. 

The  Subcommittee  received  testimony  from  the  Honorable  Tim 
Douglas,  Mayor,  Bellingham,  WA;  Gary  Zarker,  Director,  Seattle 
Engineering  Department;  Tom  Eaton,  Program  Manager,  Solid  and 
Hazardous  Waste,  Washington  State  Department  of  Ecology;  David 
L.  McCraney,  Assistant  to  the  Director,  Washington  State  Depart- 
ment of  Trade  and  Economic  Development  (accompanied  by  Pres- 
ton Horn-Brine,  Program  Manager,  Department  of  Trade  and  Eco- 
nomic Development);  Richard  L.  Erickson,  Vice-President,  Technol- 
ogy and  Environment,  Weyerhauser  Paper  Company;  Gregory  D. 
Wright,  Executive  Director,  Washington  State  Recycling  Associa- 
tion; John  T.  Dunlop,  President,  Recomp,  Inc.;  Frederick  J. 
Scheffler,  Absorption  Corp.;  Jan  Glick,  Executive  Director;  Wash- 
ington Citizens  for  Recycling  Foundation;  Jeffrey  Morris,  Econo- 
mist, Sound  Resource  Management  Group;  Pamela  Pakker-Kozicki, 
Campaign  Coordinator,  WashPIRG;  Nicole  Clegg  and  Tanja  Weiss- 
kirchen,  Student  Action  for  the  Environment. 

Oil  and  Gas  Exploration  and  Production  Wastes  and  Mining  and 
Mineral  Processing  Wastes 

On  September  12,  1991,  the  Subcommittee  held  a  RCRA  reau- 
thorization hearing  on  two  categories  of  the  so-called  RCRA  ■  'spe- 
cial wastes",  oil  and  gas  exploration  and  production  wastes,  and 
mining  and  mineral  processing  wastes.  The  purpose  of  the  hearing 
was  to  examine  issues  related  to  the  development  of  additional  fed- 
eral regulatory  programs  for  these  categories  of  wastes.  Issues  cov- 
ered at  the  hearing  included  the  status  of  current  EPA  and  state 
efforts  in  this  area,  whether  any  new  regulatory  programs  for 
these  wastes  are  needed  at  all  at  the  federal  level,  whether  such 
programs  should  be  set  up  under  the  authority  of  RCRA  Subtitle  C 
or  D,  or  some  combination  of  these  authorities,  and  how  the  feder- 
al/state relationship  in  the  program,  especially  with  respect  to  en- 
forcement, should  be  structured. 

The  Subcommittee  received  testimony  concerning  mining  waste 
issues  from  Mr.  Don  Clay,  Assistant  EPA  Administrator  for  Solid 
Waste  and  Emergency  Response;  Mr.  T.  S.  Ary,  Director,  Bureau  of 
Mines,  U.S.  Department  of  the  Interior;  Mr.  Don  Ostler,  Director, 
Division  of  Water  Quality,  Utah  Department  of  Environmental 
Quality,  on  behalf  of  the  Western  Governors'  Association  Mine 
Waste  Task  Force;  Mr.  Richard  deJ.  Osborne,  Chairman,  President, 
and  CEO,  ASARCO,  Inc.,  on  behalf  of  the  American  Mining  Con- 
gress; Mr.  Brian  Kennedy,  President,  FMC  Gold  Co.,  on  behalf  of 
the  Precious  Metals  Producers;  Mr.  Paul  Robinson  of  the  South- 
west Research  and  Information  Center;  and  Mr.  Philip  M.  Hocker, 
President,  Mineral  Policy  Center. 

The  Subcommittee  received  testimony  concerning  oil  and  gas 
waste  issues  from  Mr.  Clay;  Mr.  Robert  Kreuger,  Commissioner, 
Texas  Railroad  Commission,  on  behalf  of  the  Interstate  Oil  and  Gas 
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Compact  Commission;  Mr.  William  A.  Fontenot,  Environmental 
Specialist,  Environmental  Enforcement  Section,  Land  and  Natural 
Resources  Division,  Louisiana  Department  of  Justice;  Mr.  Larry  N. 
Bell,  Vice  President,  ARCO  Oil  and  Gas  Company,  on  behalf  of  the 
American  Petroleum  Institute;  Ms.  Denise  Bode,  President,  Inde- 
pendent Petroleum  Association  of  America;  Mr.  W.  Clark  Street  of 
Waynesboro,  Mississippi;  and  Mr.  David  J.  Lennett,  Attorney,  on 
behalf  of  the  National  Audubon  Society. 

Hazardous  Waste  Recycling,  Industrial  Non-Hazardous  Waste,  and 
Used  Oil 

On  March  16,  1992,  as  part  of  its  two  days  of  hearings  on  H.R. 
3865,  the  Subcommittee  heard  testimony  on  three  RCRA-related 
issues  that,  while  not  addressed  in  the  introduced  bill,  nevertheless 
played  an  important  role  in  the  RCRA  debate:  hazardous  waste  re- 
cycling, regulation  of  industrial  non-hazardous  waste,  and  used  oil 
recycling  and  management.  The  purpose  of  the  hearing  was  to  ex- 
amine the  need  for  new  regulatory  programs  under  RCRA  to  ad- 
dress environmental  problems  posed  by  these  recycling  and  man- 
agement activities,  and  to  discuss  a  number  of  legislative  proposals 
in  these  areas. 

The  Subcommittee  received  testimony  concerning  hazardous 
waste  recycling  from  Mr.  Larry  Bone,  Senior  Associate  Environ- 
mental Consultant,  Dow  Chemical  Company,  representing  the 
Chemical  Manufacturers  Association;  Mr.  Russell  Carlton,  Horse- 
head  Resources  Development  Co.,  Inc.;  Mr.  Richard  Fortuna,  Exec- 
utive Director,  Hazardous  Waste  Treatment  Council;  Mr.  Bud 
Leber,  Kaiser  Aluminum  and  Chemical  Corporation;  Mr.  Manik 
Roy,  Environmental  Defense  Fund;  and  Mr.  Thomas  Zosel,  Direc- 
tor, Pollution  Prevention  Pays  Program,  3M  Company. 

The  Subcommittee  received  testimony  concerning  industrial  non- 
hazardous  waste  from  Ms.  Earlyn  Church,  Secretary/Treasurer, 
Superior  Technical  Ceramics  Corp.,  representing  the  National  As- 
sociation of  Manufacturers  Small  Manufacturers  Program;  Ms. 
Linda  Greer,  Senior  Scientist,  Natural  Resources  Defense  Council; 
Mr.  David  Lennett,  attorney,  representing  the  Environmental  De- 
fense Fund;  Mr.  Scott  Magelssen,  Assistant  Director,  Environmen- 
tal Affairs,  Union  Carbide  Corporation,  representing  the  Chemical 
Manufacturers  Association;  and  Mr.  Timothy  Saylor,  Manager,  En- 
vironmental Affairs,  International  Paper,  representing  the  Ameri- 
can Paper  Institute. 

The  Subcommittee  received  testimony  concerning  used  oil  recy- 
cling and  management  from  Mr.  Carl  Gerster,  Manager,  Used  Oil 
Ventures,  Mobil  Oil  Corporation,  representing  the  American  Petro- 
leum Institute;  Mr.  Jan  Glick,  Executive  Director,  Washington  Citi- 
zens for  Recycling;  Mr.  Harold  Green,  Community  Coalition  for  Oil 
Recycling;  Mr.  Jeffrey  Leiter,  attorney,  Collier,  Shannon  &  Scott; 
Mr.  John  J.  Nolan,  President,  National  Oil  Recyclers  Association; 
Mr.  G.  Lawrence  Northrup,  Executive  Director,  Convenient  Auto- 
motive Services  Institute;  and  Mr.  Marchant  Wentworth,  Legisla- 
tive Representative,  Izaak  Walton  League  of  America. 
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FEDERAL  FACILITY  COMPLIANCE  ACT  OF  1992 

Public  Law  102-386  (H.R.  2194) 

To  amend  the  Solid  Waste  Disposal  Act  to  clarify  provisions  con- 
cerning the  application  of  certain  requirements  and  sanctions  to 
federal  facilities. 

Summary 

Federal  government  facilities,  both  civilian  and  military,  gener- 
ate, manage,  and  dispose  of  large  quantities  of  hazardous  wastes 
containing  acids,  nitrates,  radioactive  materials,  and  heavy  metals 
such  as  mercury.  Two  federal  agencies,  the  Department  of  Defense 
(DOD)  and  the  Department  of  Energy  (DOE),  generate  approxi- 
mately 20  million  tons  of  hazardous  or  mixed  hazardous  and  radio- 
active waste  annually. 

At  the  hearings  on  H.R.  2194  the  Subcommittee  received  testimo- 
ny about  Resource  Conservation  and  Recovery  Act  (RCRA)  compli- 
ance problems  at  federal  facilities  and  the  difficulties  that  EPA 
and  state  enforcement  officials  have  experienced  in  attempting  to 
obtain  compliance  with  hazardous  waste  regulations  at  federal  fa- 
cilities. 

Section  6001  of  RCRA  mandates  that  federal  agencies  comply 
with  federal,  state  and  local  requirements,  including  any  provisions 
for  injunctive  relief  and  such  sanctions  as  may  be  imposed  by  a 
court  to  enforce  such  relief,  pertaining  to  control  of  hazardous  and 
non-hazardous  waste.  The  law  further  specifies  that  federal  agen- 
cies are  subject  to  and  must  comply  with  these  requirements  "in 
the  same  manner  and  to  the  same  extent  as  any  person."  However, 
in  several  district  and  appellate  court  cases,  the  Justice  Depart- 
ment, representing  federal  agencies,  successfully  opposed  state  haz- 
ardous waste  enforcement  actions  which  sought  civil  penalties 
against  federal  facilities  by  arguing  that  section  6001  did  not  clear- 
ly and  unambiguously  waive  the  sovereign  immunity  of  the  United 
States  with  respect  to  civil  penalties. 

This  reading  of  the  statute  was  upheld  by  the  United  States  Su- 
preme Court  in  United  States  Department  of  Energy  v.  Ohio,  503 
U.S.  — .  (No.  90-1341,  April  21,  1992).  Finding  that  Congress  had 
not  unequivocally  waived  the  Federal  Government's  sovereign  im- 
munity from  liability  for  civil  fines  imposed  by  a  state  for  past  vio- 
lations of  RCRA,  the  Court  stated,  "[t]he  fact  that  the  drafter's 
only  specific  reference  to  an  enforcement  mechanism  described 
"sanction"  as  a  coercive  means  of  injunctive  enforcement  bars  any 
inference  that  a  waiver  of  immunity  from  "requirements"  some- 
how unquestionably  extends  to  punitive  fines  that  are  never  so 
much  as  mentioned."  Id.  at  19. 

H.R.  2194  corrected  this  failure  in  the  statutory  language  by 
clarifying  the  existing  waiver  of  sovereign  immunity  of  the  United 
States  for  violations  of  RCRA,  explicitly  providing  that  federal  fa- 
cilities are  subject  to  the  same  substantive  and  procedural  require- 
ments to  which  state  and  local  governments  and  private  companies 
are  subject,  including  judicial  and  administrative  enforcement  pro- 
cedures and  sanctions  (including  fines  and  penalties),  and  clarify- 
ing that  federal  agencies  are  "persons"  for  purposes  of  the  Act. 
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Legislative  history 

On  May  2,  1991,  Messrs.  Eckart  and  Schaefer  introduced  H.R. 
2194  with  151  additional  original  cosponsors. 

On  May  8,  1991,  the  Subcommittee  held  a  hearing  on  H.R.  2194. 
Testimony  was  received  from  the  Honorable  J.  Joseph  Curran,  Jr., 
Attorney  General  of  Maryland;  Ms.  Mary  Gade,  Director,  Illinois 
Environmental  Protection  Agency;  Ms.  Christine  Gregoire,  Direc- 
tor, Washington  Department  of  Ecology;  Mr.  Tom  Looby,  Assistant 
Director,  Health  and  Environmental  Protection  of  the  Colorado  De- 
partment of  Health;  Mr.  Michael  Steiner,  Assistant  Director,  Har- 
risburg  Regional  Office  of  the  Pennsylvania  Department  of  Envi- 
ronmental Resources;  Mr.  Christian  Holmes,  Deputy  Assistant  Ad- 
ministrator, Federal  Facilities  Enforcement  of  the  U.S.  Environ- 
mental Protection  Agency;  Mr.  Thomas  E.  Baca,  Deputy  Assistant 
Secretary,  Defense  for  Environment;  Mr.  Mark  C.  Schroeder, 
Deputy  General  Counsel,  U.S.  Department  of  Energy;  Ms.  Shira 
Flax,  Washington  Representative,  Sierra  Club;  and  Mr.  Daniel 
Reicher,  Senior  Project  Attorney,  Natural  Resources  Defense  Coun- 
cil. 

On  May  8,  1991,  the  Subcommittee  reported  H.R.  2194  to  the  full 
Committee,  by  a  voice  vote,  without  amendment.  On  June  4,  1991, 
the  full  Committee  ordered  reported  H.R.  2194  with  an  amendment 
by  a  recorded  vote  of  42  to  1  (H.  Rept.  102-111).  On  June  24,  1991, 
the  House  passed  H.R.  2194,  under  suspension  of  the  rules,  by  voice 
vote.  On  June  25,  1991,  H.R.  2194  was  referred  to  the  Senate  Com- 
mittee on  Environment  and  Public  Works. 

On  October  24,  1991,  the  Senate  passed  companion  legislation  to 
H.R.  2194,  S.  596  (introduced  by  Senator  Mitchell),  with  amend- 
ments, by  a  recorded  vote  of  94  to  3,  requested  a  conference  with 
the  House,  and  appointed  conferees.  The  Speaker  appointed  confer- 
ees from  the  House  on  February  4,  1992. 

Numerous  meetings  were  held  in  an  effort  to  resolve  differences 
between  H.R.  2194  and  S.  596.  These  efforts  were  successful,  and  on 
September  21,  1992,  a  formal  meeting  of  the  Committee  of  Confer- 
ence was  held  to  adopt  the  conference  report.  On  September  23, 
1992,  the  House  agreed  to  the  conference  report  by  a  vote  of  403  to 
3;  the  Senate  agreed  to  the  conference  report  on  the  same  day  by 
voice  vote.  The  legislation  was  signed  by  President  Bush  on  Octo- 
ber 6,  1992  (Public  Law  102-386). 

The  enacted  bill  contains  provisions  which  clearly  and  unambig- 
uously waive  the  sovereign  immunity  of  the  United  States  for  ac- 
tivities covered  by  RCRA  and  requires  EPA  to  follow  the  same  ad- 
ministration enforcement  procedures  against  federal  agencies  as  it 
does  against  private  persons.  In  addition,  the  legislation  adopted 
provisions  to  address  concerns  expressed  by  the  Administration 
with  respect  to  the  treatment  under  RCRA  of  public  vessels,  feder- 
ally owned  treatment  works,  military  munitions,  and  mixed  waste. 
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LEGISLATION  TO  IMPLEMENT  THE  BASEL  CONVENTION 

(H.R.  2358,  H.R.  2398,  H.R.  2580) 

Summary 

H.R.  2358  repeals  and  replaces  Section  3017  of  the  Resource  Con- 
servation and  Recovery  Act  (RCRA)  to  effectuate  the  ■  'Basel  Con- 
vention on  the  Control  of  Transboundary  Movements  of  Hazardous 
Wastes  and  their  Disposal,  with  Annexes",  done  at  Basel,  Switzer- 
land on  March  22,  1989.  H.R.  2358  restricts  U.S.  solid  waste  export 
to  nations  with  which  the  United  States  has  an  international 
agreement  governing  hazardous  waste  management,  such  as  the 
Basel  Convention.  This  bill  limits  U.S.  solid  waste  exports  to  for- 
eign facilities  that  manage  the  waste  in  a  manner  no  less  strict 
than  that  which  would  be  required  if  the  waste  were  treated  in  the 
U.S.  under  RCRA.  H.R.  2358  also  establishes  an  export  notification 
and  consent  structure;  establishes  a  system  of  permits  and  fees  for 
transboundary  hazardous  wastes;  allows  U.S.  inspectors  to  inspect 
foreign  waste  facilities;  and  establishes  provisions  for  enforcement 
and  liability.  It  does  not  apply  restrictions  on  the  import  of  wastes, 
as  required  by  the  Basel  Convention. 

H.R.  2398  amends  the  Resource  Conservation  and  Recovery  Act 
to  implement  the  Basel  Convention.  Authorities  granted  under  this 
bill  include:  authority  to  issue  limited  emergency  orders  prohibit- 
ing exports  or  imports;  authority  to  designate  certain  ports  in  the 
U.S.  for  waste  exports  and  imports;  and  general  authority  to  com- 
mence civil  and  criminal  actions  for  enforcement  purposes.  H.R. 
2398  limits  imports  and  exports  of  hazardous  and  "other"  wastes 
(as  defined  by  the  Basel  Convention),  to  nations  with  which  the 
U.S.  has  a  bilateral  agreement  on  waste  trade.  Under  this  bill,  for- 
eign facilities  must  manage  waste  in  an  environmentally  sound 
manner  as  defined  in  the  Basel  Convention. 

H.R.  2580  amends  the  Resource  Conservation  and  Recovery  Act 
to  prohibit  U.S.  export  and  import  of  solid  waste.  Exceptions  to  the 
prohibition  under  this  bill  include  certain  wastes  shipped  for  recy- 
cling purposes:  baled  waste  paper,  glass,  and  scrap  textiles;  and 
small  quantities  of  personal  household  waste  carried  by  individuals 
traveling  abroad. 

Legislative  history 

H.R.  2358  was  introduced  at  the  request  of  President  Bush  by 
Mr.  Synar  on  May  15,  1991.  H.R.  2398  was  introduced  by  Mr.  Lent 
on  May  20,  1991.  H.R.  2580  was  introduced  by  Mr.  Towns  on  June 
6,  1991.  All  three  bills  were  jointly  referred  to  the  Committee  on 
Energy  and  Commerce  and  the  Committee  on  Foreign  Affairs.  On 
October  10,  1991,  the  Subcommittee  held  a  hearing  on  the  legisla- 
tion, receiving  testimony  from  the  Honorable  Mike  Synar,  the  Hon- 
orable Howard  Wolpe,  and  the  Honorable  Edolphus  Towns,  U.S. 
House  of  Representatives;  the  Honorable  William  K.  Reilly,  Admin- 
istrator, U.S.  Environmental  Protection  Agency;  Richard  J.  Smith, 
Principal  Deputy  Assistant  Secretary  for  Oceans  and  International 
Environmental  and  Scientific  Affairs,  U.S.  Department  of  State; 
Swep  Davis,  President  and  Chief  Executive  Officer,  Concord  Re- 
sources Group;  Harvey  Alter,  Manager,  Resources  Policy  Depart- 
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ment,  U.S.  Chamber  of  Commerce;  James  F.  Collins,  President, 
Steel  Manufacturers  Association;  James  Vallette,  Project  Coordina- 
tor for  International  Waste  Trade  Project,  Greenpeace. 

DISCRIMINATION  BASED  ON  PARTICIPATION  IN  LABOR  DISPUTES 

(H.R.  5) 

To  amend  the  National  Labor  Relations  Act  and  the  Railway 
Labor  Act  to  prevent  discrimination  based  on  participation  in  labor 
disputes. 

Summary 

H.R.  5  amends  the  National  Labor  Relations  Act  and  the  Rail- 
way Labor  Act  to  prohibit  the  hiring  of  permanent  replacement 
workers  for  employees  engaging  in  legal  economic  strike  activities. 

The  amendment  adopted  by  the  Subcommittee  clarifies  that  the 
provisions  of  section  2,  amending  the  Railway  Labor  Act,  apply 
only  to  strikes  in  which  the  workers  involved  are  represented  by  a 
union  acting  as  their  collective  bargaining  agent.  The  Committee's 
jurisdiction  is  limited  to  the  Railway  Labor  Act  aspects  of  the  legis- 
lation, as  they  apply  to  the  railroad  industry. 

Legislative  history 

On  January  3,  1991,  Mr.  Clay  introduced  H.R.  5,  which  was  re- 
ferred jointly  to  the  Committee  on  Energy  and  Commerce,  the 
Committee  on  Education  and  Labor,  and  the  Committee  on  Public 
Works  and  Transportation.  On  April  9,  1991,  the  Subcommittee 
held  a  hearing  on  the  legislation,  receiving  testimony  from  David 
Fortney,  Deputy  Solicitor,  U.S.  Department  of  Labor;  and  William 
Mahoney,  counsel  to  the  Railway  Labor  Executives'  Association. 

On  May  2,  1991,  the  Subcommittee  ordered  H.R.  5  favorably  re- 
ported to  the  full  Committee,  amended,  by  voice  vote.  On  May  21, 
1991,  the  full  Committee  ordered  H.R.  5,  as  amended,  favorably  re- 
ported by  voice  vote  (H.Rept.  102-57,  Part  2,  filed  June  3,  1991). 
The  Committee  on  Public  Works  and  Transportation  earlier  had 
ordered  the  bill  favorably  reported,  with  an  amendment  to  section 
2  identical  to  that  adopted  by  the  Committee  on  Energy  and  Com- 
merce, on  April  16,  1991  (H.Rept.  102-57,  Part  1,  filed  May  9,  1991). 
The  Committee  on  Education  and  Labor  ordered  the  bill  favorably 
reported,  with  an  amendment  to  section  1,  on  April  18,  1991 
(H.Rept.  102-57,  Part  3,  filed  June  27,  1991). 

H.R.  5  passed  the  House,  as  amended,  on  July  17,  1991,  by  a  re- 
corded vote  of  247-182. 

A  companion  bill,  S.  55,  was  introduced  by  Mr.  Metzenbaum  on 
January  3,  1991,  and  was  referred  to  the  Committee  on  Labor  and 
Human  Resources.  On  March  12,  1991,  the  Subcommittee  on  Labor 
held  a  hearing  on  the  legislation.  On  June  19,  1991,  the  Committee 
on  Labor  and  Human  Resources  ordered  S.  55  reported  favorably, 
as  amended  (S.Rept.  102-111,  filed  July  18,  1991). 
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TOURISM  POLICY  AND  EXPORT  PROMOTION  ACT 

Public  Law  102-372  (H.R.  3645,  S.  680) 

To  amend  the  International  Travel  Act  of  1961  to  assist  in  the 
growth  of  international  travel  and  tourism  in  the  United  States, 
for  other  purposes. 

Summary 

The  legislation  authorizes  appropriations  for  the  U.S.  Travel  and 
Tourism  Administration  (USTTA)  for  fiscal  years  1993-1996;  in- 
creases reporting  requirements  on  the  USTTA;  and  establishes  a  fi- 
nancial assistance  program  for  cooperative  tourism  marketing  pro- 
grams to  conduct  marketing  promotion  in  markets  selected  by 
USTTA.  The  legislation  also  establishes  a  Rural  Tourism  Develop- 
ment Foundation  designed  to  assist  areas  with  underutilized  tour- 
ism potential  in  the  development  of  travel  and  tourism  as  a  part  of 
their  economic  base.  Further,  the  bill  requires  the  appointment  of 
a  Deputy  Under  Secretary  for  Tourism  Trade  Development,  who 
shall  be  a  member  of  the  career  civil  service.  The  legislation  also 
requires  USTTA  to  conduct  a  study  of  its  foreign  office  operations, 
including  an  analysis  of  the  concept  of  restructuring  USTTA' s  for- 
eign offices. 

Legislative  history 

On  October  3,  1991,  the  Subcommittee  held  a  hearing  on  a  dis- 
cussion draft  of  legislation  to  reauthorize  the  USTTA  and  received 
testimony  from  the  Honorable  Robin  Tallon  and  the  Honorable 
Toby  Roth,  U.S.  House  of  Representatives;  the  Honorable  John  G. 
Keller,  Jr.,  Under  Secretary  for  Travel  and  Tourism,  U.S.  Depart- 
ment of  Commerce;  Roger  H.  Ballou,  President,  Travel  Services 
Group,  U.S.,  American  Express  Travel  Related  Services  Company, 
Inc.;  Brian  Smith,  on  behalf  of  the  USA  Marketing  Council;  and 
Don  Johnson,  Tribal  Chairman,  Makah  Tribe,  Neah  Bay,  Washing- 
ton. 

On  October  29,  1991,  Mr.  Swift  introduced  H.R.  3645,  which  was 
referred  to  the  Committee  on  Energy  and  Commerce. 

On  October  31,  1991,  the  Subcommittee  ordered  H.R.  3645  favor- 
ably reported  to  the  full  Committee  by  voice  vote.  On  November  7, 
1991,  the  full  Committee  ordered  H.R.  3645  favorably  reported  by 
voice  vote  (H.Rept.  102-355  filed  November  22,  1991). 

H.R.  3645  passed  the  House  on  November  23,  1991,  with  an 
amendment,  under  suspension  of  the  rules,  by  voice  vote. 

Similar  legislation  (S.  680),  was  ordered  reported  by  the  Senate 
Committee  on  Commerce,  Science,  and  Transportation  on  July  30, 
1991  (S.Rept.  102-150,  filed  September  13,  1991).  S.  680  passed  the 
Senate  on  October  24,  1991,  with  an  amendment,  by  voice  vote  and 
was  referred  to  the  Committee  on  Energy  and  Commerce  on  Octo- 
ber 28,  1991.  On  November  23,  1991,  the  House  passed  S.  680  by 
unanimous  consent,  with  an  amendment  consisting  of  the  text  of 
H.R.  3645  as  passed  by  the  House. 

On  August  12,  1992,  the  Senate  passed  S.  680,  as  amended  and 
passed  by  the  House,  with  an  amendment,  by  unanimous  consent. 
On  September  15,  1992,  the  House  concurred  in  the  Senate  amend- 
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ment  to  the  House  amendment  to  S.  680,  and  passed  the  bill  under 
suspension  of  the  rules.  On  September  30,  1992,  the  President 
signed  S.  680  (Public  Law  102-372). 

DECLARATION  OF  NONNAVIGABILITY  FOR  PORTIONS  OF  PELICAN  ISLAND, 

TEXAS 

(H.R.  1104) 

To  declare  certain  portions  of  Pelican  Island,  Texas,  as  nonnav- 
igable waters. 

Summary 

H.R.  1104  declares  certain  portions  of  Pelican  Island,  Texas,  as 
nonnavigable  waters  of  the  United  States.  The  bill  provides  ease- 
ments to  allow  the  Army  Corps  of  Engineers  to  operate  and  main- 
tain pipelines  across  the  affected  areas  to  its  dredging  spoils  depos- 
it sites  located  inland.  H.R.  1104  also  provides  a  savings  clause  re- 
taining the  federal  government's  ability,  notwithstanding  the  decla- 
ration of  nonnavigability,  to  enforce  all  applicable  federal  laws  and 
regulations  in  the  affected  areas  with  respect  to  any  bulkheading, 
filling,  or  other  physical  development. 

Legislative  history 

On  February  25,  1991,  Mr.  Brooks  introduced  H.R.  1104,  which 
was  referred  to  the  Committee  on  Energy  and  Commerce.  On  Octo- 
ber 31,  1991,  the  Subcommittee  ordered  H.R.  1104  favorably  report- 
ed to  the  full  Committee,  as  amended,  by  voice  vote.  On  November 
7,  1991,  the  full  Committee  ordered  H.R.  1104  favorably  reported  by 
voice  vote  (H.  Rept.  102-325,  filed  November  18,  1991). 

H.R.  1104  passed  the  House  on  November  23,  1991,  under  suspen- 
sion of  the  rules,  by  voice  vote.  The  provisions  of  H.R.  1104  were 
subsequently  included  in  H.R.  1776,  the  Coast  Guard  Authorization 
Act  of  1991,  which  was  signed  by  the  President  on  December  19, 
1991  (Public  Law  102-241). 

DECLARATION  OF  NONNAVIGABILITY  FOR  PORTIONS  OF  WAPPINGER 
CREEK,  DUTCHESS  COUNTY,  NEW  YORK 

(H.R.  3495) 

To  declare  certain  portions  of  Wappinger  Creek  in  Dutchess 
County,  New  York,  as  nonnavigable  waters. 

Summary 

H.R.  3495  declares  certain  portions  of  Wappinger  Creek,  in  Dut- 
chess County,  New  York,  as  nonnavigable  waters  of  the  United 
States.  This  affected  section  of  Wappinger  Creek  runs  from  the 
creek's  mouth  at  the  Hudson  River  to  a  dam  located  approximately 
2.1  miles  upstream. 

The  amendment  adopted  by  the  Subcommittee  clarifies  that,  not- 
withstanding the  declaration  of  nonnavigability,  the  federal  gov- 
ernment may  enforce  all  applicable  laws  and  regulations  not  re- 
quiring that  a  movable  bridge  be  maintained  in  the  affected  area. 
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Legislative  history 

On  October  3,  1991,  Mr.  Lent  introduced  H.R.  3495,  which  was 
referred  to  the  Committee  on  Energy  and  Commerce.  On  October 
31,  1991,  the  Subcommittee  ordered  H.R.  3495  favorably  reported  to 
the  full  Committee,  amended,  by  voice  vote.  On  November  7,  1991, 
the  full  Committee  ordered  H.R.  3495  favorably  reported  by  voice 
vote  (H.  Rept.  102-326,  filed  November  18,  1991). 

H.R.  3495  passed  the  House  on  November  23,  1991,  under  suspen- 
sion of  the  rules,  by  voice  vote.  The  provisions  of  H.R.  3495  were 
subsequently  included  in  H.R.  1776,  the  Coast  Guard  Authorization 
Act  of  1991,  which  was  signed  by  the  President  on  December  19, 
1991  (Public  Law  102-241). 

THE  LEAD  EXPOSURE  REDUCTION  ACT  OF  1991 

Public  Law  102-550  (H.R.  3554,  H.R.  5730) 

Summary 

The  legislation  amends  the  Toxic  Substances  Control  Act  (TSCA), 
adding  a  new  Title  IV,  "Lead  Exposure  Reduction".  The  bill  re- 
stricts lead  use  in  a  number  of  products,  allows  the  Administrator 
of  the  Environmental  Protection  Agency  to  raise  or  lower  the  al- 
lowable lead  content  of  products  in  restricted  categories  if  such 
action  is  found  to  be  necessary  to  protect  human  health  and  the 
environment,  and  requires  an  inventory  of  lead-containing  prod- 
ucts. 

The  legislation  restricts  lead  use  in  packaging  for  both  food  and 
non-food  items.  The  legislation  also  requires  EPA  to  conduct  a  pro- 
gram to  promote  lead  exposure  abatement;  set  standards  for  envi- 
ronmental sampling  laboratories;  evaluate  lead  detection  and 
abatement  technologies;  classify  abatement  wastes;  conduct  expo- 
sure studies;  operate  public  outreach  programs;  publish  soil  lead 
guidelines;  and  appoint  a  Coordinator  for  Lead  Activities.  Further, 
the  bill  requires  EPA  to  promulgate  comprehensive  standards  for 
the  training  and  certification  of  lead  abatement  workers,  supervi- 
sors, contractors,  inspectors,  and  planners;  and  establish  a  grant 
program  for  lead-based  paint  training  providers.  Moreover,  the  bill 
requires  that  Federal  agencies  comply  with  its  provisions  with  re- 
spect to  federally  owned  or  operated  facilities,  and  establishes  gen- 
eral provisions  relating  to  administrative  proceedings.  The  legisla- 
tion also  restricts  lead  use  in  solder,  pipes,  and  flux;  requires  states 
to  test  schools  for  the  presence  of  lead  hazards  from  paint  and 
drinking  water;  requires  testing  of  drinking  water  coolers;  and  re- 
quires the  Secretary  of  Health  and  Human  Services  to  promulgate 
regulations  regarding  lead  in  ceramic  and  crystal  wares. 

Legislative  history 

On  October  11,  1991,  Mr.  Swift  introduced  H.R.  3554,  which  was 
referred  to  the  Committee  on  Energy  and  Commerce.  On  October 
23,  1991,  the  Subcommittee  held  a  hearing  on  the  legislation,  re- 
ceiving  testimony  from  the  Honorable  Harry  Reid,  United  States 
Senate;  Victor  Kimm,  Deputy  Assistant  Administrator  for  Pesti- 
cides and  Toxic  Substances,  U.S.  Environmental  Protection  Agency; 
Jeffrey  L.  Zelms,  President,  The  Doe  Run  Company,  on  behalf  of 
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the  Lead  Industries  Association;  Peter  F.  McCloskey,  President, 
Electronic  Industries  Association;  Arthur  M.  Hawkins,  First  Execu- 
tive Vice-President,  Battery  Council  International;  George  Vary, 
Executive  Director,  American  Zinc  Association;  Thomas  Graves,  Di- 
rector of  Federal  Affairs,  National  Paint  and  Coatings  Association; 
J.  Lawrence  Robinson,  Executive  Vice-President,  Dry  Color  Manu- 
facturers Association,  accompanied  by  James  Boldt,  Vice-President, 
Wayne  Pigment  Corporation;  Knut  Ringen,  Director,  Laborers' 
Health  and  Safety  Fund,  accompanied  by  John  Moran,  Laborers' 
Health  and  Safety  Fund;  Karen  Florini,  Senior  Attorney,  Environ- 
mental Defense  Fund;  and  Don  Ryan,  Executive  Director,  the  Alli- 
ance to  End  Childhood  Lead  Poisoning. 

On  April  2,  1992,  the  Subcommittee  on  Transportation  and  Haz- 
ardous Materials  ordered  favorably  reported  H.R.  3554,  amended, 
by  a  voice  vote. 

On  July  31,  1992,  Mr.  Swift  and  Mr.  Waxman,  introduced  H.R. 
5730,  the  "Lead  Exposure  Reduction  Act  of  1992",  a  clean  bill  com- 
bining provisions  of  H.R.  2840  and  H.R.  3554,  which  was  referred  to 
the  Committee  on  Energy  and  Commerce. 

On  August  5,  1992,  the  Committee  ordered  favorably  reported 
H.R.  5730,  with  amendments  by  a  recorded  vote  of  39  to  4  (H.  Rept. 
102-852,  Part  I  filed  August  14,  1992). 

On  August  14,  1992,  H.R.  5730  was  referred  sequentially  to  the 
Committee  on  Education  and  Labor  for  a  period  ending  not  later 
than  September  23,  1992.  On  September  10,  1992,  the  Subcommit- 
tee on  Elementary,  Secondary,  and  Vocational  Education  held  a 
hearing  on  the  legislation.  On  September  17,  1992,  the  Committee 
on  Education  and  Labor  ordered  favorably  reported  H.R.  5730, 
amended,  by  a  voice  vote  (H.  Rept.  102-852,  Part  II  filed  September 
22,  1992). 

Subtitle  C  of  H.R.  5730,  which  contains  provisions  relating  to  the 
training,  certification,  and  accreditation  of  lead-based  paint  abate- 
ment workers,  and  Sections  3,  4,  and  5  of  H.R.  5730,  which  contain 
provisions  relating  to  worker  protection,  were  negotiated  further 
during  the  conference  on  H.R.  5334,  the  ' 'National  Affordable 
Housing  Act  Amendments  of  1992".  The  modified  training  and 
worker  protection  provisions  were  included  in  the  conference 
report  accompanying  H.R.  5334  (H.  Rept.  102-1017,  filed  October  5, 
1992).  On  October  5,  the  House  agreed  to  the  conference  report  by 
a  vote  of  377-37.  On  October  8,  the  Senate  agreed  to  the  conference 
report  by  a  voice  vote.  On  October  28,  the  President  signed  H.R. 
5334  (Public  Law  102-550). 

RADON  AWARENESS  AND  DISCLOSURE  ACT 

(H.R.  3258,  S.  792) 

To  improve  the  accuracy  of  radon  testing  products  and  services, 
to  develop  a  strategy  to  identify  and  reduce  exceptionally  high 
indoor  radon  levels,  to  facilitate  the  identification,  testing,  and 
mitigation  of  residential  dwellings,  and  to  create  a  commission  to 
provide  increased  public  awareness  of  radon,  and  for  other  pur- 
poses. 
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Summary 

As  amended  by  the  Committee,  H.R.  3258  authorizes  appropria- 
tions for  programs  to  be  carried  out  by  the  EPA  under  Title  III  of 
the  Toxic  Substances  Control  Act  (TSCA)  (15  U.S.C.  2662  et  seq.) 
The  legislation  establishes  a  mandatory  performance  program  for 
radon  measurement  devices,  and  for  persons  operating  radon  meas- 
urement devices,  or  employing  techniques  to  measure  radon  levels, 
and  allows  EPA  to  establish  a  schedule  of  user  fees  designed  to 
cover  costs  associated  with  this  program.  H.R.  3258  also  requires 
the  EPA  Administrator,  in  cooperation  with  the  Secretary  of 
Health  and  Human  Services,  to  develop  and  implement  an  out- 
reach program  to  provide  information  about  radon  to  the  medical 
community.  Further,  the  bill  requires  EPA  to  develop  and  imple- 
ment a  strategy  to  identify  and  reduce  exceptionally  high  indoor 
radon  levels,  and  to  report  to  Congress  concerning  current  efforts 
to  promote  radon  testing  and  ways  to  increase  the  use  of  radon 
testing  during  real  estate  transactions.  Finally,  the  legislation  es- 
tablishes a  President's  Commission  on  Radon  Awareness. 

Legislative  history 

On  August  2,  1991,  Mr.  Markey  and  Mr.  Rinaldo,  introduced 
H.R.  3258,  which  was  referred  to  the  Committee  on  Energy  and 
Commerce.  On  June  3,  1992,  the  Subcommittee  on  Transportation 
and  Hazardous  Materials  held  hearings  on  H.R.  3258.  Testimony 
was  received  from  the  Honorable  Edward  J.  Markey,  U.S.  House  of 
Representatives;  Michael  Shaprio,  Deputy  Assistant  Administrator, 
U.S.  Environmental  Protection  Agency;  Paul  Locke,  Director  of  the 
Center  for  Public  Health  and  Law,  Environmental  Law  Institute; 
Dr.  Jill  Lipoti,  Assistant  Director,  Radiation  Protection  Program, 
state  of  New  Jersey  (on  behalf  of  the  Conference  of  Radiation  Con- 
trol Program  Directors);  Mary  Ellen  Fise,  Product  Safety  Director, 
Consumer  Federation  of  America  (on  behalf  of  the  Consumer  Fed- 
eration, the  American  Lund  Association,  the  American  Cancer  So- 
ciety, the  American  Public  Health  Association,  and  the  U.S.  Public 
Interest  Research  Group);  Joel  Packer,  Legislative  Specialist,  Na- 
tional Education  Association  (on  behalf  of  the  NEA  and  the  Na- 
tional Parent-Teacher  Association);  Richard  D.  Martin,  President, 
DMA-Radtech,  Inc.;  Jim  Krueger,  Marketing  Manager,  Rad  Elec 
Inc.;  Dr.  Jonathan  Samet,  University  of  New  Mexico  Cancer 
Center;  and  Dr.  Jan  Stolwijk,  Yale  University  School  of  Medicine. 

On  August  11,  1992,  the  Subcommittee  on  Health  and  the  Envi- 
ronment met  in  open  session  and  ordered  favorably  reported  the 
bill  H.R.  3258,  amended,  by  a  voice  vote.  On  September  17,  1992, 
the  Subcommittee  on  Transportation  and  Hazardous  Materials  met 
in  open  session  and  ordered  favorably  reported  the  bill,  H.R.  3258, 
amended,  by  a  voice  vote.  On  September  17,  1992,  the  Committee 
met  in  open  session  and  ordered  favorably  reported  the  bill  H.R. 
3258,  amended,  by  a  recorded  vote  of  23  to  1  (H.  Rept.  102-922  filed 
September  28,  1992).  On  September  29,  1992,  the  House  passed  H.R. 
3258  under  suspension  of  the  rules,  by  a  voice  vote.  Subsequently, 
S.  792,  a  similar  Senate-passed  bill,  was  passed  in  lieu  after  being 
amended  to  contain  the  language  of  H.R.  3258  as  passed  the  House. 
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NATIONAL  RAIL  STRIKE 

Public  Law  102-29  (H.J.  Res.  222) 

To  provide  for  the  settlement  of  railroad  labor-management  dis- 
putes between  certain  railroads  represented  by  the  National  Carri- 
ers' Conference  Committee  of  the  National  Railway  Labor  Confer- 
ence and  certain  of  their  employees. 

Summary 

On  April  17,  1991,  a  national  railroad  strike  occurred  after  labor 
negotiations  between  various  Class  1  railroads  (represented  by  the 
National  Railway  Labor  Conference),  and  their  employees  (repre- 
sented by  several  craft-specific  unions)  failed  to  produce  a  volun- 
tary agreement. 

Negotiations  and  mediation  over  the  preceding  four-year  period 
had  not  produced  a  mutually  acceptable  solution  when  the  Presi- 
dent, pursuant  to  the  provisions  of  section  10  of  the  Railway  Labor 
Act  (45  U.S.C.  160),  created  Presidential  Emergency  Board  (PEB) 
No.  219  on  May  3,  1990.  On  January  15,  1991,  PEB  219  issued  rec- 
ommendations for  the  resolution  of  various  outstanding  issues  be- 
tween the  parties.  The  status  quo  was  extended  until  midnight 
April  16,  1991,  at  which  time  both  labor  and  management  were 
free  to  undertake  self-help  remedies. 

H.J.  Res.  222,  as  passed  by  the  Subcommittee  and  full  Commit- 
tee, made  the  recommendations  of  PEB  219  binding  on  the  parties, 
except  as  modified  by  a  new  Special  Board  created  under  the  joint 
resolution.  The  joint  resolution  ended  the  rail  strike  and  the  rec- 
ommendations of  PEB  219,  as  modified  by  the  Special  Board,  were 
given  the  same  legal  effect  as  though  arrived  at  by  agreement  of 
the  parties  under  the  Railway  Labor  Act.  The  legislation  became 
binding  as  contract  settlement  terms  only  to  the  extent  the  parties 
had  not  reached  mutual  voluntary  agreements  prior  to  the  comple- 
tion of  the  Special  Board  process. 

Legislative  History 

On  April  17,  1991,  the  Subcommittee  met  to  hear  testimony  from 
government,  labor,  and  management  officials  concerning  the  status 
of  strike  activity,  the  complexity  of  the  issues  at  hand,  and  the  pro- 
priety of  a  legislative  resolution.  There  were  over  200  individual 
issues  in  some  way  associated  with  the  PEB,  involving  10  unions, 
over  200,000  workers  and  over  200  railroads. 

Testifying  at  the  hearing  were  the  Honorable  Samuel  Skinner, 
Secretary,  Department  of  Transportation;  Joshua  Javits,  Chairman, 
National  Mediation  Board;  Michael  Walsh,  Chairman,  Union  Pacif- 
ic Railroad  Company  and  Chairman  of  the  Board  of  the  Association 
of  American  Railroads;  Charles  Hopkins,  Chairman,  National  Rail- 
way Labor  Conference;  Mac  Fleming,  President,  Brotherhood  of 
Maintenance  of  Way  Employes;  Fred  Hardin,  President,  United 
Transportation  Union;  and  Larry  McFather,  President,  Brother- 
hood of  Locomotive  Engineers. 

On  April  17,  Congressmen  Dingell,  Lent,  Swift,  and  Ritter  intro- 
duced H.J.  Res.  222.  On  April  17,  the  Subcommittee  and  the  full 
Committee  ordered  H.J.  Res.  222  favorably  reported  by  voice  vote. 
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On  April  17,  the  House  passed  H.J.  Res.  222  by  a  recorded  vote  of 
400-5;  the  Senate  followed  shortly  thereafter  with  passage  by  voice 
vote.  The  President  signed  the  joint  resolution  on  April  18,  1992 
(Public  Law  102-29). 

FRAUD  AND  CONSUMER  ABUSE  IN  THE  TELEMARKETING  INDUSTRY 

(H.R.  3203,  S.  1392) 

To  strengthen  the  authority  of  the  Federal  Trade  Commission  to 
protect  consumers  in  connection  with  sales  made  with  a  telephone 
and  for  other  purposes. 

Summary 

Telemarketing  fraud  and  deceptive  and  abusive  practices  by 
some  telemarketers  have  become  a  pervasive  and  growing  problem 
in  this  country,  now  estimated  by  the  Federal  Trade  Commission 
(FTC)  at  over  $40  billion  per  year.  Interstate  telemarketing  fraud 
has  become  a  problem  of  such  magnitude  that  the  resources  of  the 
FTC  are  not  sufficient  to  ensure  adequate  protection  of  consumers 
against  such  fraud. 

H.R.  3203,  the  Consumer  Protection  Telemarketing  Act,  intro- 
duced by  Chairman  Swift,  directs  the  FTC  to  prescribe  rules  pro- 
hibiting deceptive  (including  fraudulent)  telemarketing  activities  as 
well  as  other  telemarketing  activities  that  a  reasonable  consumer 
would  consider  coercive  or  abusive  of  such  consumer's  right  to  pri- 
vacy. State  Attorneys  General  also  may  bring  civil  actions  under 
this  bill,  as  may  other  state  consumer  officials  in  certain  described 
cases.  Private  rights  of  action  also  are  allowed  in  limited  circum- 
stances. 

Legislative  history 

On  May  9,  1991,  the  Subcommittee  held  a  legislative  hearing  on 
draft  legislation  dealing  with  telemarketing  fraud  and  consumer 
abuse,  as  well  as  deceptive  activities  associated  with  the  pay-per- 
call  industry.  Testifying  at  the  hearing  were  Barry  Cutler,  Direc- 
tor, Bureau  of  Consumer  Affairs,  Federal  Trade  Commission;  the 
Honorable  Bonnie  Campbell,  Attorney  General,  State  of  Iowa;  Sara 
Cooper,  Executive  Director,  National  Association  of  Consumer 
Agency  Administrators;  Michael  Altier,  Vice  President,  National 
Retail  Federation;  John  Barker,  Senior  Program  Associate,  Nation- 
al Consumers  League;  Peter  Brennan,  Information  Industry  Asso- 
ciation; Richard  Collier,  MasterCard  International;  Daniel  Jaffe, 
Vice  President,  Association  of  National  Advertisers;  and  George 
Vinall,  Assistant  Vice  President,  Telesphere  Communications. 

On  October  31,  1991,  the  Subcommittee  adopted  an  amendment 
in  the  nature  of  a  substitute  to  H.R.  3203  by  voice  vote.  On  Novem- 
ber 20,  1991,  H.R.  3203,  as  amended,  was  ordered  reported  favor- 
ably by  the  full  Committee  by  voice  vote.  (H.  Rept.  102-688  filed  on 
July  22,  1992.)  On  September  29,  1992,  H.R.  3203,  as  amended,  was 
passed  by  the  House  under  suspension  of  the  rules  by  voice  vote. 
On  the  same  day,  the  House  passed  the  companion  Senate  bill,  S. 
1392,  as  amended  by  the  text  of  H.R.  3203.  On  October  7,  1992,  the 
Senate  passed  S.  1392,  with  an  amendment,  by  voice  vote. 
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TELEPHONE  DISCLOSURE  AND  DISPUTE  RESOLUTION  ACT 

Public  Law  102-556  (H.R.  2829;  H.R.  3490;  S.  1579;  H.R.  6191) 

To  strengthen  the  authority  of  the  Federal  Trade  Commission  re- 
garding fraud  and  consumer  abuse  committed  in  connection  with 
sales  made  with  a  telephone. 

Summary 

The  use  of  pay-per-call  services,  most  commonly  through  the  use 
of  900  telephone  numbers,  has  grown  exponentially  in  the  past  few 
years.  The  lack  of  nationally  uniform  regulatory  guidelines  has  led 
to  confusion  for  consumers,  industry,  and  regulatory  agencies  as  to 
the  rights  of  callers  and  the  oversight  responsibilities  of  regulatory 
authorities,  and  has  allowed  some  pay-per-call  business  to  engage 
in  practices  that  abuse  the  rights  of  callers. 

H.R.  2829,  the  Telephone  Disclosure  and  Dispute  Resolution  Act, 
introduced  by  Chairman  Swift,  directs  the  Federal  Trade  Commis- 
sion (FTC)  to  prescribe  rules  regarding  the  disclosure  of  pertinent 
information  in  the  advertising  of  pay-per-call  services,  including 
the  cost  of  the  use  of  such  a  telephone  number;  the  rate  per  minute 
and,  if  applicable,  for  the  duration  of  the  call;  odds  disclosure  for 
prize  giveaways,  sweepstakes  and  similar  promotions;  and  a  paren- 
tal consent  warning  in  advertisements  for  services  aimed  at  those 
under  the  age  of  18.  The  bill  also  establishes  a  procedure  for  the 
resolution  of  consumer  billing  disputes,  similar  to  the  procedures 
administered  by  the  FTC  for  credit  card  purchase  disputes  under 
existing  law. 

Legislative  history 

A  hearing  was  held  on  draft  legislation  on  May  9,  1991,  covering 
both  telemarketing  as  well  as  pay-per-call  issues.  The  hearing  is  de- 
scribed above  in  the  discussion  of  H.R.  3203. 

On  August  1,  1991,  the  Subcommittee  ordered  H.R.  2829  report- 
ed, amended,  by  voice  vote.  A  clean  bill,  H.R.  3490,  consisting  of 
the  text  of  H.R.  2829  and  H.R.  2330,  introduced  by  Chairman 
Markey  of  the  Telecommunications  and  Finance  Subcommittee, 
was  introduced  on  October  3,  1991.  On  October  8,  1991,  the  full 
Committee  ordered  the  bill,  H.R.  3490,  reported  by  voice  vote  (H. 
Rept.  102-430  filed  on  Feb.  5,  1992).  On  February  25,  1992,  H.R. 
3490  passed  the  House  under  suspension  of  the  rules  by  a  recorded 
vote  of  381-31.  On  the  same  day,  the  companion  Senate  bill,  S. 
1579,  passed  the  House,  as  amended  by  the  text  of  H.R.  3490.  On 
October  6,  1992,  H.R.  6191,  introduced  by  Chairman  Swift  and  re- 
flecting the  House/Senate  compromise  between  S.  1579  and  H.R. 
3490,  passed  the  House  by  voice  vote.  The  Senate  passed  H.R.  6191 
by  voice  on  October  7,  1992.  On  October  28,  1992,  the  President 
signed  H.R.  6191  (Public  Law  102-556). 
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REAUTHORIZATION  OF  THE  NATIONAL  HIGHWAY  TRAFFIC  SAFETY 
ADMINISTRATION 

Public  Law  102-240  (H.R.  2950;  S.  1204) 

Summary 

The  conference  report  on  H.R.  2950,  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991,  included  a  reauthorization  of 
NHTSA.  There  are  authorized  to  be  appropriated  $6,485,000  for 
fiscal  year  1992,  $6,731,430  for  fiscal  year  1993,  $6,987,224  for  fiscal 
year  1994  and  $7,252,739  for  fiscal  year  1995. 

The  agreement  establishes  a  rulemaking  schedule  for  addressing 
the  unreasonable  risk  of  rollovers;  extension  of  passenger  car  side 
impact  protection  to  multipurpose  vehicles  and  lighter  trucks; 
safety  of  child  booster  seats  used  in  passenger  cars;  and  improved 
design  for  safety  belts.  The  Secretary  is  not  required  to  issue  a 
rule,  or  if  one  is  issued,  the  agreement  does  not  dictate  its  content. 

The  agreement  also  includes  a  special  rulemaking  provision  for 
head  injuries  that  could  occur  from  interior  components  of  a  pas- 
senger car.  This  head  injury  provision  requires  a  final  rule,  the 
contents  of  which  will  be  determined  in  the  rulemaking.  Addition- 
ally, the  agreement  provides  a  study  of  other  head  injury  matters. 
Also  included  are  provisions  regarding  recall  of  motor  vehicles, 
standards  for  compliance  testing,  a  rear  seat  belt  information  pro- 
gram, and  brake  performance  standards  for  passenger  cars,  includ- 
ing optimal  use  of  antilock  brakes. 

Finally,  the  bill  includes  air  bag  requirements  which  will  result 
in  passenger  and  driver  side  airbags  for  all  new  passenger  cars  be- 
ginning in  model  year  1997,  and  for  light  duty  trucks,  buses  and 
multipurpose  passenger  vehicles  in  model  year  1998.  The  bill  also 
makes  clear  that  airbags  should  be  considered  supplemental  de- 
vices and  that  occupants  should  always  wear  seatbelts.  The  bill 
also  establishes  a  program  for  Federal  Government  to  acquire 
airbag  equipped  vehicles  for  the  federal  fleet. 

Legislative  history 

House  conferees,  including  members  of  the  Energy  and  Com- 
merce Committee,  were  appointed  November  6,  1991,  to  the  confer- 
ence on  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991.  S.  1204  included  NHTSA  reauthorization  language.  H.R.  2950 
did  not.  A  conference  agreement  was  reached  on  NHTSA  reauthor- 
ization in  Title  II,  and  a  conference  report  (H.  Rept.  102-404)  was 
filed  November  27,  1991.  The  House  agreed  to  the  conference 
report  on  November  27th  by  a  recorded  vote  of  372-47.  The  Senate 
also  agreed  to  the  conference  report  on  November  27th,  by  a  re- 
corded vote  of  79-8.  H.R.  2950  was  signed  by  the  President  on  De- 
cember 18,  1991  (Public  Law  102-240). 
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TO  EXPRESS  THE  SENSE  OF  CONGRESS  IN  APPRECIATION  FOR  THE  BENE- 
FIT BROUGHT  TO  THE  NATION  BY  AMTRAK  DURING  ITS  20  YEARS  OF 
EXISTENCE 

Public  Law  102-38  (S.J.  Res.  98) 

Summary 

S.J.  Res.  98  commends  the  National  Railroad  Passenger  Corpora- 
tion (Amtrak)  for  its  accomplishments  in  carrying  intercity  and 
commuter  passengers  since  its  inception  in  1970,  and  its  progress 
in  reducing  federal  operating  assistance  levels  from  over  50  percent 
of  operating  expenses  a  decade  ago  to  less  than  20  percent  today.  In 
addition,  it  recognizes  Amtrak's  success  in  helping  to  meet  a  na- 
tional need  for  a  balanced  transportation  system  and  encourages 
federal  and  state  transportation  planners  to  consider  the  many  ad- 
vantages of  passenger  rail  service  when  addressing  national  and  re- 
gional transportation  concerns. 

Legislative  history 

S.J.  Res.  98  was  introduced  March  20,  1991,  by  Senator  Exon  and 
referred  to  the  Committee  on  Commerce,  Science,  and  Transporta- 
tion. 

On  April  23,  1991,  the  Committee  on  Commerce,  Science,  and 
Transportation  was  discharged  from  further  consideration  of  S.J. 
Res.  98  and  the  Senate  passed  the  bill  without  amendment  by  voice 
vote. 

On  April  24,  1991,  the  bill  was  considered  by  the  House  under 
unanimous  consent  and  passed  by  voice  vote.  The  President  signed 
S.J.  Res.  98  on  May  3,  1991  (Public  Law  102-38). 

RAIL  SAFETY  ENFORCEMENT  AND  REVIEW  ACT 

Public  Law  102-365  (H.R.  2607,  S.  1571) 

To  authorize  activities  under  the  Federal  Railroad  Safety  Act  of 
1970  for  fiscal  years  1992  and  1993,  and  for  other  purposes. 

Summary 

H.R.  2607,  the  Rail  Safety  Enforcement  and  Review  Act  of  1991, 
reauthorizes  activities  to  be  carried  out  by  the  Secretary  of  Trans- 
portation under  the  Federal  Railroad  Safety  Act  of  1970  (FRSA)  for 
a  period  of  two  fiscal  years  ending  September  30,  1993.  It  strength- 
ens enforcement  by  making  certain  changes  in  Department  of 
Transportation  (DOT)  railroad  safety  oversight  procedures  and  pro- 
viding railroads  with  additional  incentives  for  improved  safety 
compliance. 

H.R.  2607  amends  the  FRSA  to  strengthen  the  Secretary's  hand 
in  assuring  compliance  with  railroad  safety  laws  and  regulations  in 
a  number  of  respects.  First,  the  legislation  enhances  the  Secre- 
tary's authority  to  enforce  regulations  by  encouraging  consider- 
ation of  the  railroad's  prior  safety  record  before  settling  penalties. 
Second,  railroads  are  required,  after  a  defect  has  been  discovered 
and  reported  by  federal  inspectors,  to  inform  the  Secretary  of 
action  taken  to  correct  such  defects.  Third,  H.R.  2607  requires  the 
Secretary  to  experiment  on  a  temporary  basis  with  settlement  of 
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less  serious  violations  at  the  regional  level.  Finally,  minimum  pen- 
alties for  safety  violations  are  increased  from  $250  to  $1,000. 

The  legislation  requires  that  certain  regulations  be  reviewed  and 
updated  to  reflect  economic  and  technological  progress  within  the 
railroad  industry,  specifically,  the  track  safety  standards  and  the 
power  brake  rules  administered  by  the  Federal  Railroad  Adminis- 
tration (FRA).  In  addition,  FRA  is  required  to  study  potential  im- 
provements in  locomotive  crashworthiness  and  the  locomotive 
working  environment,  as  well  as  safety  problems  and  potential  im- 
provements with  respect  to  radio  communications. 

Finally,  under  H.R,  2607,  federal  railroad  safety  inspectors  are 
provided  with  the  same  protection  from  threats  or  bodily  harm  pro- 
vided to  other  federal  investigators;  provisions  of  existing  law  are 
clarified  with  respect  to  FRA's  discretion  in  the  issuance  of  regula- 
tions; the  procedure  for  calculating  the  FRA  accident  reporting 
threshold  is  changed  to  require  the  use  of  data  provided  by  federal 
government  agencies;  and  the  local  rail  freight  assistance  program 
to  assist  in  construction  and  rehabilitation  of  light  density  rail 
lines  is  reauthorized  for  three  additional  years. 

Legislative  history 

The  Subcommittee  held  an  oversight  hearing  to  examine  various 
aspects  of  the  FRA  safety  program  on  April  11,  1991.  The  Subcom- 
mittee reviewed  FRA's  progress  in  completing  the  unfinished  rule- 
makings required  under  the  Rail  Safety  Improvement  Act  of  1988. 
The  hearing  also  addressed  the  findings  and  recommendations  of 
the  General  Accounting  Office  (GAO)  contained  in  its  latest  report 
on  FRA's  enforcement  program.  Testimony  was  received  from  the 
Honorable  Gilbert  E.  Carmichael,  Administrator,  Federal  Railroad 
Administration;  and  Kenneth  Mead,  Director  of  Transportation 
Issues,  U.S.  General  Accounting  Office. 

Mr.  Swift  introduced  H.R.  2607  on  June  11,  1991.  The  bill  was 
referred  to  the  Committee  on  Energy  and  Commerce.  The  Subcom- 
mittee held  a  legislative  hearing  on  H.R.  2607  on  June  12,  1991. 
The  Subcommittee  received  testimony  from  the  Honorable  Gilbert 
E.  Carmichael,  Administrator,  Federal  Railroad  Administration; 
the  Honorable  James  Kolstad,  Chairman,  National  Transportation 
Safety  Board;  William  H.  Dempsey,  President,  Association  of  Amer- 
ican Railroads;  Arnold  B.  McKinnon,  President,  Norfolk  Southern 
Corporation;  William  E.  Loftus,  President,  American  Short  Line 
Railroad  Association;  Larry  McFather,  President,  Brotherhood  of 
Locomotive  Engineers  and  representing  the  Railway  Labor  Execu- 
tives' Association;  and  Robert  Creamer,  Executive  Director,  Illinois 
Public  Action  Council. 

On  July  11,  1991,  the  Subcommittee  met  in  open  session  to  con- 
sider H.R.  2607.  The  Subcommittee  ordered  the  bill  favorably  re- 
ported, amended,  by  voice  vote.  On  July  30,  1991,  the  full  Commit- 
tee ordered  H.R.  2607  favorably  reported,  as  amended,  by  voice 
vote  (H.Rept.  102-205).  H.R.  2607  passed  the  House  under  suspen- 
sion of  the  rules  on  September  23,  1991,  amended,  by  voice  vote. 

On  July  26,  1991,  Mr.  Exon  introduced  similar  legislation  (S. 
1571)  in  the  Senate,  which  was  referred  to  the  Committee  on  Com- 
merce, Science,  and  Transportation.  S.  1571  was  reported  to  the 
Senate  on  November  18,  1991  (S.Rept.  102-219).  The  Senate  passed 
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H.R.  2607,  amended  with  the  text  of  S.  1571,  by  voice  vote  on 
March  18,  1992.  On  July  21,  1992,  the  House  agreed  to  the  Senate 
amendment  with  an  amendment  pursuant  to  H.  Res.  516.  On 
August  12,  1992,  the  Senate  concurred  in  the  House  amendment  to 
the  Senate  amendment  with  an  additional  amendment.  On  the 
same  day,  the  House  concurred  in  the  Senate  amendment  to  the 
House  amendment  to  the  Senate  amendment  to  H.R.  2607  by  unan- 
imous consent.  On  September  3,  1992  the  President  signed  H.R. 
2607  (Public  Law  102-365). 

DEVELOPMENT  OF  HIGH  SPEED  GROUND  TRANSPORTATION  POLICY  AND 

TECHNOLOGIES 

Public  Law  102-240  (H.R.  1087,  S.  811,  H.R.  2950,  S.  1204) 

To  authorize  a  high  speed  rail  transportation  development  and 
commercialization  program;  to  establish  a  national  high  speed  rail 
transportation  policy;  to  promote  development  and  commercializa- 
tion of  high  speed  rail  transportation  by  providing  federal  guaran- 
tees of  certain  investments  in  high  speed  rail  facilities;  and  for 
other  purposes. 

Summary 

H.R.  1087,  the  High  Speed  Rail  Transportation  and  Policy  Devel- 
opment Act,  amends  the  Rail  Safety  and  Service  Improvement  Act 
of  1982  by  requiring  the  Federal  Railroad  Administration  (FRA), 
within  18  months  of  enactment,  to  conduct  and  complete  a  three- 
part  study  consisting  of  (1)  an  economic  and  financial  analysis  of 
the  commercial  viability  of  high  speed  rail  systems;  (2)  a  technical 
assessment  of  various  high  speed  rail  systems;  and  (3)  recommenda- 
tions for  model  legislation  for  state  and  local  governments  to  facili- 
tate construction  of  high  speed  rail  systems.  H.R.  1087  also  requires 
the  FRA,  within  six  months  of  the  submission  of  the  study  of  Con- 
gress, to  establish  a  National  High  Speed  Rail  Transportation 
Policy. 

The  bill  also  amends  the  Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  (4-R  Act)  to  provide  that  projects  to  acquire, 
improve,  develop,  or  establish  high  speed  rail  facilities  or  equip- 
ment are  eligible  for  assistance  by  the  Secretary  of  Transportation 
under  section  511  of  that  Act.  Section  511  authorizes  the  Secretary 
of  Transportation  to  guarantee  loans  for  acquisition,  construction, 
and  improvement  of  certain  rail  facilities. 

Legislative  history 

On  February  21,  1991,  Mr.  Swift  introduced  H.R.  1087,  for  him- 
self and  Mr.  Ritter.  The  bill  was  referred  to  the  Committee  on 
Energy  and  Commerce. 

On  October  16,  1991,  the  Subcommittee  held  a  hearing  on  high 
speed  rail  transportation  policy,  including  consideration  of  H.R. 
1087.  Testimony  was  received  from  the  Honorable  Ed  Markey  and 
the  Honorable  Jim  Bilbray,  U.S.  House  of  Representatives;  the 
Honorable  Gilbert  E.  Carmichael,  Administrator,  Federal  Railroad 
Administration;  W.  Graham  Claytor,  Chairman,  National  Railroad 
Passenger  Corporation;  Ms.  Edith  Page,  Senior  Associate,  and  Mr. 
Kevin  Dopart,  Senior  Analyst,  Office  of  Technology  Assessment; 
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Mr.  Joseph  Vranich,  Vice  President,  High  Speed  Rail  Association; 
Mr.  William  J.  Boardman,  President,  MAGLEV  USA;  Mr.  John 
Kapala,  Executive  Vice  President,  MAGLEV,  Inc.;  and  Mr.  Charles 
J.  Wyly,  Chairman,  Texas  High  Speed  Rail  Authority. 

On  October  23,  1991,  the  Subcommittee  ordered  the  bill  favorably 
reported,  with  an  amendment,  by  voice  vote.  On  November  7,  1991, 
the  full  Committee  ordered  H.R.  1087  favorably  reported,  as 
amended,  by  voice  vote  (H.  Rept.  102-297,  Part  I).  The  bill  was  re- 
ferred sequentially  to  the  Committee  on  Public  Works  and  Trans- 
portation for  a  period  of  time  to  end  not  later  than  February  28, 
1992. 

As  conferees  on  the  surface  transportation  reauthorization  bills 
(H.R.  2950  and  S.  1204),  Reps.  Dingell,  Lent,  Swift,  Ritter,  and  Si- 
korski  sought  consideration  in  that  conference  of  the  provisions  of 
H.R.  1087.  As  a  result,  the  provisions  of  H.R.  1087  as  applied  to 
high-speed  steel-wheel  systems  were  incorporated  into  the  confer- 
ence report  on  the  Intermodal  Surface  Transportation  Efficiency 
Act  (H.  Rept.  102-404)  on  November  27,  1991,  and  approved  by  the 
House  by  a  recorded  vote  of  372-47  on  the  same  day.  The  confer- 
ence report  was  approved  in  the  Senate  by  a  recorded  vote  of  79-8, 
and  signed  by  the  President  on  December  18,  1991  (Public  Law 
102-240). 

TIRE  RECYCLING  AND  RECOVERY  ACT 

(H.R.  3058,  S.  1038) 

A  bill  to  amend  the  Solid  Waste  Disposal  Act  to  provide  for  a 
scrap  tire  management  and  recovery  program,  and  for  other  pur- 
poses. 

Summary 

H.R.  3058,  the  Tire  Recycling  and  Recovery  Act  of  1991,  provides 
for  a  comprehensive  program  to  manage  the  disposal  and  recovery 
of  used  tires. 

First,  it  requires  the  Secretary  of  Transportation  to  convene  a 
national  forum  of  federal,  state,  and  local  officials,  plus  technical 
experts,  to  discuss  the  requirements  of  the  Act.  The  requirements 
are  as  follows:  Each  state  shall  issue  a  plan  addressing  current  and 
future  methods  and  policies  for  the  disposal,  reuse,  recycling,  and 
recovery  of  used  tires,  and  manner  in  which  it  intends  to  reduce 
and  eliminate  existing  scrap  tire  piles.  The  Federal  Government 
will  provide  technical  and  financial  support  for  the  survey  work 
needed  to  craft  and  issue  such  plans.  In  addition,  the  Federal  Gov- 
ernment shall  review  and  audit  state  plans,  as  well  as  promulgate 
plans  for  states  which  do  not  comply  with  the  requirements  of  this 
Act. 

H.R.  3058  also  lays  out  a  comprehensive  list  of  requirements  to 
govern  the  procedures  for  disposing  of,  and  reuse  of  scrap  tires.  The 
bill  provides  for  civil  penalties  for  violations  of  the  requirements. 
The  Secretary  shall  enforce  the  requirements  and  issue  permits  to 
all  operators  of  scrap  tire  sites.  However,  he  shall  also  provide  in- 
formation regarding  potential  alternate  uses  of  scrap  tires  and 
identify  areas  in  which  scrap  tires  should  be  utilized  in  federal  pro- 
curement, such  as  road  and  highway  construction. 
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Legislative  history 

On  July  25,  1991,  Mr.  Slattery  introduced  for  himself  and  Messrs. 
McMillan  (NC),  Sawyer,  Brewster,  Harris,  Oxley,  Callahan,  Sund- 
quist,  and  Rinaldo  H.R.  3058,  the  Tire  Recycling  and  Recovery  Act 
of  1991,  which  was  referred  to  the  Committee  on  Energy  and  Com- 
merce. The  provisions  of  H.R.  3058  were  included  in  H.R.  3865,  the 
"Reauthorization  of  the  Resource  Conservation  and  Recovery  Act", 
which  was  reported  favorably  by  the  Committee  on  August  11,  1992 
(H.  Rept.  102-839). 

COMMUNITY  ENVIRONMENTAL  RESPONSE  FACILITATION  ACT  PUBLIC 
LAW  102-426  (H.R.  4016) 

Summary 

H.R.  4016  amends  the  Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  (CERCLA)  to  establish  both  a  proc- 
ess and  criteria  for  identifying  and  evaluating  non-contaminated 
federal  property  on  which  government  activities  are  scheduled  to 
terminate.  Such  evaluation  and  identification  shall  be  undertaken 
by  the  federal  agency  that  owns  such  property.  In  the  case  of  prop- 
erty on  the  National  Priorities  List  (NPL),  the  U.S.  Environmental 
Protection  Agency  (EPA)  must  concur  in  determining  when  such 
property  is  not  contaminated.  In  the  case  of  property  not  included 
on  the  NPL,  appropriate  state  agencies  must  concur  in  such  deter- 
mination. H.R.  4016  also  clarifies  that  any  property  transferred  by 
the  government  shall  be  subject  to  environmental  restoration  by 
the  Federal  Government  if  contamination  attributable  to  federal 
activities  is  discovered  after  the  date  of  such  transfer.  Finally,  H.R. 
4016  clarifies  the  point  in  the  cleanup  process  at  which  all  remedi- 
al action  necessary  to  protect  human  health  and  the  environment 
has  been  taken  for  the  purpose  of  satisfying  section  120(e). 

H.R.  4016  preserves  CERCLA  cleanup  requirements,  thereby 
keeping  in  place  existing  protections  against  threats  to  human 
health  and  the  environment.  It  also  establishes  a  process  for  identi- 
fying uncontaminated  parcels  of  federal  installations  that  may  oth- 
erwise be  subject  to  response  actions.  In  addition,  it  clarifies  the 
term  "remedial  action"  so  that  property  can  be  transferred  once  an 
approved  remedial  action  has  been  installed  and  is  operating  prop- 
erly. By  combining  the  clean  parcel  identification  process,  the  co- 
ordination of  regulatory  responsibilities,  and  the  clarification  of 
term  "remedial  action",  H.R.  4016  intends  to  expedite  the  transfer 
of  federal  property  for  economic  redevelopment  while  at  the  same 
time  protecting  human  health  and  the  environment. 

Legislative  history 

H.R.  4016  was  introduced  by  Rep.  Leon  Panetta  of  California  on 
November  26,  1991  and  referred  to  the  Committee  on  Energy  and 
Commerce.  The  Subcommittee  held  a  legislative  hearing  on  H.R. 
4016  on  April  9,  1992.  The  Subcommittee  received  testimony  from 
the  Honorable  Leon  Panetta,  the  Honorable  Robert  Matsui,  the 
Honorable  Richard  Ray,  the  Honorable  James  Bilbray,  the  Honora- 
ble Marilyn  Lloyd,  the  Honorable  Lucien  Blackwell,  the  Honorable 
Glenn  Anderson,  the  Honorable  George  Brown,  the  Honorable 
Gary  Condit,  and  the  Honorable  Robin  Tallon,  U.S.  House  of  Rep- 
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resentatives;  Mr.  Thomas  E.  Baca,  Deputy  Assistant  Secretary  of 
Defense  for  the  Environment,  DOD;  Mr.  Don  R.  Clay,  Assistant  Ad- 
ministrator for  Solid  Waste  and  Emergency  Response,  EPA;  Mr. 
Thomas  L.  McCall  Acting  Deputy  Assistant  Administrator  for  Fed- 
eral Facilities  Enforcement,  EPA;  Mr.  Brian  Runkel,  Deputy  Secre- 
tary, California  Environmental  Protection  Agency;  Mr.  Samuel 
Goodhope,  Special  Assistant  to  the  Attorney  General,  State  of 
Texas;  Mr.  Don  Gray,  Senior  Fellow  of  the  Environmental  & 
Energy  Study  Institute;  Mr.  Ralph  De  Gennaro,  Director,  Appro- 
priations Project,  Friends  of  the  Earth;  Dr.  Walter  Wong,  Director 
of  Environmental  Health,  Monterey  County  Department  of  Health; 
and  Mr.  Jim  Warner,  Senior  Environmental  Engineer,  Natural  Re- 
sources Defense  Council. 

On  May  13,  1992,  the  Subcommittee  met  in  open  session  and  or- 
dered the  bill  H.R.  4016  favorably  reported,  with  an  amendment  by 
a  voice  vote.  On  June  2,  1992,  the  Committee  met  in  open  session 
and  ordered  the  bill  H.R.  4016  reported  to  the  House,  amended,  by 
voice  vote  (H.  Rept.  102-814  filed  on  August  6,  1992). 

The  House  passed  H.R.  4016  under  suspension  of  the  rules  on 
August  10,  1992  by  voice  vote.  On  September  18,  1992,  the  Senate 
passed  H.R.  4016,  amended,  by  voice  vote  and  requested  a  confer- 
ence. On  September  23,  1992,  the  House  disagreed  with  the  Senate 
amendments  to  H.R.  4016  and  agreed  to  a  conference. 

On  October  3,  1992,  the  conferees  met  and  agreed  to  file  a  confer- 
ence report  on  H.R.  4016  (H.  Rept.  102-986).  The  Senate  agreed  to 
the  conference  report  on  October  5,  1992,  and  the  House  agreed  to 
it  on  October  6,  1992.  The  President  signed  H.R.  4016  on  October 
19,  1992  (Public  Law  102-426). 

AMTRAK  AUTHORIZATION  DEVELOPMENT  ACT 

Public  Law  102-533  (H.R.  4250,  S.  2608) 

To  authorize  activities  of  the  National  Railroad  Passenger  Corpo- 
ration and  the  Northeast  Corridor  Improvement  Project. 

Summary 

H.R.  4250,  the  Amtrak  Capital  Acquisition  and  Technology  De- 
velopment Act,  authorizes  funding  for  operations  and  capital  in- 
vestment by  Amtrak  for  a  period  of  two  fiscal  years  ending  Sep- 
tember 30,  1994.  H.R.  4250  also  contains  provisions  that  enhance 
Amtrak  operations,  policies,  and  corporate  procedures. 

H.R.  4250  amends  the  Rail  Passenger  Service  Act  (RPSA)  to  in- 
crease safety  and  encourage  the  development  of  new,  more  efficient 
technologies  in  rail  passenger  travel.  First,  the  bill  requires  the 
Secretary  of  Transportation  to  develop  a  plan  for  the  elimination  of 
all  highway-rail  grade  crossings  on  the  Northeast  Corridor,  where 
Amtrak  operates  high-speed  trains.  Second,  it  directs  the  Secretary 
to  develop  a  master  plan  for  further  capital  and  technological  im- 
provements in  the  Northeast  Corridor  between  New  York  and 
Boston.  Third,  it  requires  Amtrak  to  develop  a  plan  for  the  demon- 
stration of  new,  efficient,  high-speed  passenger  rail  equipment,  in- 
cluding locomotives  and  coaches,  throughout  the  intercity  rail  pas- 
senger system. 
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H.R.  4250  also  amends  RPSA  to  alter  certain  corporate  proce- 
dures. First,  Amtrak's  Articles  of  Incorporation  will  no  longer  re- 
quire amendment  each  time  stock  is  issued.  Second,  it  clarifies  Am- 
trak's tax-exempt  status  in  the  improvement,  leasing,  or  other  ac- 
quisition of  property  for  use  in  the  provision  of  rail  passenger  serv- 
ice. 

With  respect  to  funding  authorizations  for  Amtrak,  H.R.  4250 
balances  the  need  for  capital  resources  to  maintain  the  existing 
fleet  and  improve  the  Northeast  Corridor  with  the  need  to  ensure 
adequate  passenger  rail  service  in  every  region  of  the  country.  In 
addition,  it  authorizes  enough  funding  to  continue  operating  the 
existing  route  structure;  it  also  encourages  Amtrak,  with  greater 
participation  by  states,  to  initiate  new  routes  or  increase  service  in 
areas  where  demand  exceeds  current  service  levels. 

Legislative  history 

H.R.  4250  was  introduced  by  Mr.  Swift  February  19,  1992  and  re- 
ferred to  the  Committee  on  Energy  and  Commerce.  The  Subcom- 
mittee held  a  hearing  on  H.R.  4250  on  February  20,  1992.  The  hear- 
ing focused  specifically  on  matters  related  to  the  RPSA  and  title  7 
of  the  4-R  Act,  the  two  primary  statutes  governing  the  provision  of 
passenger  railroad  services  by  Amtrak. 

The  Subcommittee  received  testimony  from  the  Honorable 
Messrs.  Frank  McCloskey,  Bart  Gordon,  and  Bob  Clement,  U.S. 
House  of  Representatives;  the  Honorable  Gilbert  E.  Carmichael, 
Administrator,  Federal  Railroad  Administration;  Mr.  W.  Graham 
Claytor,  President  and  Chairman  of  the  Board,  Amtrak;  Mr.  Mac 
Fleming,  President,  Brotherhood  of  Maintenance  of  Way  Employ- 
ees and  Chairman  of  the  Legislative  Committee  of  the  Railway 
Labor  Executives'  Association. 

On  March  5,  1992,  the  Subcommittee  met  in  open  session  to  con- 
sider H.R.  4250.  The  Subcommittee  ordered  the  bill  reported  favor- 
ably, with  an  amendment,  by  voice  vote.  On  April  7,  1992,  the  Com- 
mittee met  in  open  session  and  ordered  H.R.  4250  reported  favor- 
ably, as  amended  (H.  Rept.  102-513  filed  May  6,  1992). 

On  August  11,  1992,  H.R.  4250  passed  the  House  under  suspen- 
sion of  the  rules  by  a  division  vote  of  8-3.  On  August  12,  1992,  H.R. 
4250  passed  the  Senate,  amended  with  the  text  of  S.  2608,  by  voice 
vote.  The  House  disagreed  with  the  Senate  amendment  to  H.R. 
4250  and  requested  a  conference  on  September  23,  1992.  The 
Senate  insisted  upon  its  amendment  and  agreed  to  a  conference 
September  29,  1992.  The  conferees  met  on  October  3,  1992  and 
agreed  to  file  a  conference  report  on  H.R.  4250  (H.  Rept.  102-990). 
The  House  agreed  to  the  conference  report  under  suspension  of  the 
rules  on  October  4,  1992,  and  the  Senate  agreed  to  the  conference 
report  on  October  6,  1992.  The  President  signed  H.R.  4250  on  Octo- 
ber 27,  1992  (Public  Law  102-533). 

INTERMODAL  SAFE  CONTAINER  TRANSPORTATION  ACT  OF  1992 

Public  Law  102-548  (H.R.  3598) 

To  prohibit  the  transportation  of  overweight  intermodal  contain- 
ers. 
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Summary 

The  Intermodal  Safe  Container  Transportation  Act  of  1992,  H.R. 
3598,  establishes  a  procedure  for  ensuring  that  containers  used  in 
intermodal  transportation  comply  with  state  and  federal  motor  ve- 
hicle highway  weight  laws.  The  bill  provides  that  any  person  who 
tenders  a  container  to  an  initial  carrier  shall  certify  to  that  carrier 
the  actual  gross  cargo  weight  of  the  container.  Thereafter  each  car- 
rier who  participates  in  the  intermodal  transportation  of  such  con- 
tainer shall  transfer  the  certification  of  weight  documents  to  the 
next  carrier. 

H.R.  3598  provides  that  states  may  enact  and  implement  such 
laws  and  regulations  as  are  deemed  necessary  to  enforce  certifica- 
tion and  transfer  requirements.  In  addition,  it  provides  that  any 
container  transported  in  violation  of  such  requirements  may  be 
subject  to  liens  until  any  fines  or  penalties  are  paid  by  the  person 
who  tendered  such  a  container.  Finally,  it  provides  that  the  De- 
partment of  Transportation  shall  conduct  a  study  of  the  data  col- 
lection needs  of  entities  charged  with  enforcing  violations  of  the 
provisions  of  H.R.  3598  and  any  other  state  motor  vehicle  highway 
weight  laws. 

Legislative  history 

H.R.  3598  was  introduced  by  Rep.  Bentley  on  October  22,  1991 
and  referred  jointly  to  the  Committee  on  Public  Works  and  Trans- 
portation and  the  Committee  on  Energy  and  Commerce. 

The  Public  Works  Subcommittee  on  Surface  Transportation  held 
hearings  on  H.R.  3598  on  March  24,  March  31,  and  April  2,  1992. 
At  the  initiative  of  Chairman  Swift,  the  Subcommittee,  working 
jointly  with  the  Surface  Transportation  Subcommittee,  prepared  an 
amendment  in  the  nature  of  a  substitute  to  refine  the  provisions  of 
H.R.  3598.  Pursuant  to  an  exchange  of  letters  between  the  chair- 
men of  the  Committees  on  Energy  and  Commerce  and  Public 
Works  and  Transportation,  H.R.  3598  passed  the  House,  as  amend- 
ed, under  suspension  of  the  rules  by  voice  vote  October  4,  1992. 
H.R.  3598  passed  the  Senate  on  October  7,  1992.  The  President 
signed  H.R.  3598  on  October  28,  1992  (Public  Law  102-548). 

RAILROAD  LABOR-MANAGEMENT  DISPUTES 

Public  Law  102-306  (H.J.  Res.  515,  H.J.  Res.  517) 

Summary 

To  provide  for  the  resolution  of  railroad  labor-management  dis- 
putes that  precipitated  a  shut  down  of  the  national  railroad 
system. 

The  disputes  in  question  involved  the  following  parties:  (1)  the 
International  Association  of  Machinists  (IAM)  and  the  National 
Railway  Labor  Conference  (NRLC),  a  management  bargaining 
group  representing  some  40  railroads;  (2)  the  Brotherhood  of  Main- 
tenance of  Way  Employes  (BMWE)  and  Conrail;  and  (3)  Amtrak 
and  six  unions  representing  approximately  one-third  of  its  total 
work  force:  IAM;  BMWE;  the  Brotherhood  of  Locomotive  Engineers 
(BLE);  the  Joint  Council  on  Carmen  (JCC),  representing  members 
of  the  Transportation  Workers  Union  and  the  Transportation  Com- 
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munications  Union;  the  International  Brotherhood  of  Electrical 
Workers  (IBEW);  and  the  American  Train  Dispatchers  Association 
(ATDA).  These  parties  were  not  covered  by  the  national  negotia- 
tions leading  up  to  the  1991  rail  strike  an  subsequent  legislation 
(Public  Law  102-222). 

Presidential  Emergency  Boards  appointed  for  each  dispute  re- 
leased recommendations  on  May  28,  1992.  This  was  followed  by  a 
cooling-off  period  lasting  until  12:01  a.m.  June  24,  1992,  during 
which  negotiations  between  the  parties  continued.  Under  the  Rail- 
way Labor  Act,  if  agreements  were  not  reached  by  such  time,  all 
parties  were  free  legally  to  exercise  "self-help";  that  is,  labor  could 
strike  and  management  could  impose  new  contract  terms  or  lock 
out  workers. 

Four  major  events  took  place  immediately  before  and  after  the 
early-morning  hours  of  June  24.  First,  Amtrak  reached  tentative 
agreements  (subject  to  ratification)  with  the  JCC,  IBEW  and 
ATDA.  Second,  the  remaining  parties  in  dispute  with  Amtrak,  to- 
gether with  the  BMWE  workers  on  Conrail,  unanimously  an- 
nounced their  intention  not  to  strike  for  at  least  48  hours.  Third, 
LAM  workers  on  CSX  Transportation  went  on  strike.  Finally,  the 
railroads  represented  by  the  NRLC  initiated  a  nationwide  shut- 
down of  the  railroad  system  in  response  to  the  IAM  action  against 
CSX. 

H.J.  Res  517  restored  the  pre-June  24  status  quo,  meaning  that 
all  workers  who  struck  were  required  to  return  to  work  and  all 
railroads  that  locked  out  employees  were  required  to  let  them  back 
on  the  job.  A  new  15-day  cooling-off  period  for  additional  negotia- 
tions was  established  for  all  outstanding  disputes.  Finally,  should 
settlements  not  be  reached,  a  last  best  offer  binding  arbitration 
process  was  established,  allowing  for  a  single  arbitrator  to  select 
one  of  the  final  offers  submitted  by  each  party.  The  legislation  pro- 
vided for  the  selection  of  neutral  arbitrators  for  each  dispute  and 
provided  the  President  an  opportunity  to  disapprove  the  arbitra- 
tor's decision. 

Legislative  history 

The  Subcommittee  held  a  hearing  on  June  24,  1992  and  thereaf- 
ter began  considering  legislation  to  address  the  outstanding  dis- 
putes. Testimony  was  received  from  the  Honorable  Andrew  H. 
Card,  Secretary  of  Transportation;  the  Honorable  Michael  Boskin, 
Chairman,  Council  of  Economic  Advisers;  the  Honorable  Patrick  J. 
Cleary,  Chairman,  National  Mediation  Board;  the  Honorable 
Joshua  M.  Javits,  Member,  National  Mediation  Board;  the  Honora- 
ble Kimberly  M.  Madigan,  Member,  National  Mediation  Board;  Mr. 
W.  Graham  Claytor,  Jr.,  Chairman,  National  Railroad  Passenger 
Corporation;  Mr.  Edwin  L.  Harper,  President,  Association  of  Amer- 
ican Railroads;  Mr.  James  A.  Hagen,  Chairman,  Consolidated  Rail- 
road Corp.;  Mr.  John  F.  Peterpaul,  Vice  President,  International 
Association  of  Machinists;  Mr.  Jed  Dodd,  General  Chairman,  Penn- 
sylvania Federation,  Brotherhood  of  Maintenance  of  Way  Employ- 
ees; Mr.  Ronald  E.  Wiggins,  General  Chairman,  Brotherhood  of  Lo- 
comotive Engineers;  Mr.  Thomas  Altmeyer,  Sr.  Vice  President,  Na- 
tional Coal  Association;  Mr.  Bruce  Lear,  American  Farm  Bureau 
Federation;  Mr.  Kendall  W.  Keith,  National  Feed  and  Grain  Asso- 
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ciation;  Mr.  Gerald  Loomis,  American  Paper  Institute;  Mr.  William 
D.  Shaw,  Iron  and  Steel  Institute;  Mr.  Peter  E.  Stangl,  Metropoli- 
tan Transit  Authority;  and  Mr.  Michael  Stanton,  Motor  Vehicle 
Manufacturers  Association. 

H.J.  Res.  515  was  introduced  June  25,  1992  by  Rep.  Eckart  and 
referred  to  the  Committee  on  Energy  and  Commerce.  On  June  25, 
1992,  the  Subcommittee  met  in  open  session  to  consider  H.J.  Res. 
515.  The  Subcommittee  ordered  the  bill  reported  favorably,  by  a  re- 
corded vote  of  14-3.  The  same  day,  the  Committee  met  in  open  ses- 
sion and  ordered  H.J.  Res.  515  favorably  reported,  by  a  recorded 
vote  of  37-5. 

In  order  to  address  certain  technical  and  conforming  changes, 
Rep.  Eckart  introduce  H.J.  Res.  517  on  June  25,  1992.  On  June  25, 
1992,  the  House  passed  H.Res.  503,  providing  for  the  consideration 
of  H.J.  Res.  517.  Pursuant  to  the  rule,  the  House  passed  H.J.  Res. 
517  in  lieu  of  H.J.  Res.  515  by  a  recorded  vote  of  248-140.  On  the 
same  day,  the  Senate  passed  H.J.  Res.  517  by  a  recorded  vote  of  87- 
6.  The  President  signed  H.J.  Res.  517  on  June  26,  1992  (Public  Law 
102-306). 

OVERSIGHT  ACTIVITIES 

Functions  and  Activities  of  the  Federal  Trade  Commission 

On  April  10,  1991,  the  Subcommittee  held  an  oversight  hearing 
on  the  functions  and  activities  of  the  Federal  Trade  Commission 
(FTC).  Congress  has  given  the  FTC  responsibility  for  protecting  the 
public  from  unfair  or  deceptive  acts  or  practices  in  the  market- 
place. This  was  the  first  general  oversight  hearing  on  FTC  func- 
tions and  activities  by  the  Subcommittee  in  over  four  years. 

The  five  FTC  Commissioners  testified  on  a  number  of  issues  of 
concern  to  the  Subcommittee,  including  telemarketing  fraud,  pay- 
per-call  industry  abuses,  environmental  advertising,  food  and  nutri- 
tion issues,  international  trade  competitiveness,  alcohol  advertis- 
ing, and  price  fixing. 

The  Subcommittee  also  questioned  the  FTC  on  its  resource  man- 
agement, budget  needs,  and  on  the  administrative  advantages  that 
an  agency  reauthorization  would  afford  the  FTC. 

National  Highway  Traffic  Safety  Administration 

On  October  8,  1991,  the  Subcommittee  held  an  oversight  hearing 
on  the  National  Highway  Traffic  Safety  Administration.  NHTSA 
was  established  to  carry  out  a  congressional  mandate  to  reduce 
deaths,  injuries,  and  economic  loss  resulting  from  traffic  accidents 
on  the  nation's  highways.  At  the  oversight  hearing  the  Subcommit- 
tee explored  how  well  NHTSA  has  met  these  goals. 

General  Jerry  Ralph  Curry,  Administrator  for  NHTSA,  testified 
and  responded  to  oral  and  written  questions  from  the  Subcommit- 
tee members.  Also  testifying  and  responding  to  oral  and  written 
questions  were  Thomas  Hanna,  President,  Motor  Vehicle  Manufac- 
turers Association  of  the  United  States;  Clarence  Ditlow,  Executive 
Director,  Center  for  Auto  Safety;  and  Brian  O'Neill,  President,  In- 
surance Institute  for  Highway  Safety. 
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Federal  Trade  Commission:  Advertising  and  Labeling 

On  November  21,  1991,  the  Subcommittee  held  an  oversight 
hearing  on  the  Federal  Trade  Commission  (FTC)  and  its  shared  re- 
sponsibilities concerning  advertising  and  labeling  issues  with  the 
Bureau  of  Alcohol,  Tobacco  and  Firearms  (alcohol  advertising  and 
labeling),  the  Environmental  Protection  Agency  (environmental  ad- 
vertising and  labeling),  and  the  Food  and  Drug  Administration 
(food  advertising  and  labeling).  The  FTC's  responsibility  to  protect 
the  public  from  unfair  or  deceptive  acts  or  practices  in  the  market- 
place has  given  the  FTC  primary  authority  over  the  regulation  of 
advertising  at  the  federal  level. 

At  the  hearing,  Representative  Moakley  testified  on  issues  of 
food  and  nutrition  labeling  and  advertising,  and  on  his  legislation, 
H.R.  1662,  the  "Nutrition  Advertising  Coordination  Act".  Repre- 
sentative Kennedy  testified  on  alcohol  advertising  issues  and  on  his 
legislation,  H.R.  1443,  the  "Sensible  Advertising  Family  Education 
Act".  The  five  FTC  Commissioners  testified  on  their  current  ac- 
tions concerning  the  regulation  of  advertising  and  responded  to 
questions  regarding  coordination  of  the  FTC's  activities  with  those 
of  BATF,  FDA  and  EPA  on  issues  of  shared  jurisdiction.  Charles 
Burson,  Attorney  General  for  the  State  of  Tennessee,  and  Chair  of 
the  Consumer  Protection  Committee  of  the  National  Association  of 
Attorneys  General,  testified  on  state  regulation  of  advertising  and 
responded  to  questions  about  the  quality  of  the  working  relation- 
ship that  the  Attorneys  General  have  with  the  FTC  on  issues  of  ad- 
vertising regulation.  The  final  panel  consisted  of  Richard  Wiley, 
Esquire,  representing  three  advertising  associations;  Bruce  Silverg- 
lade,  Director,  Legal  Affairs  for  the  Center  for  Science  in  the 
Public  Interest;  William  McLeod,  representing  six  food  processing 
associations;  Scott  Ballin,  representing  three  health  associations; 
and  Professor  John  Calfee  of  the  Boston  University  School  of  Man- 
agement, an  expert  on  alcohol  advertising  issues. 

Rail  Passenger  Service  in  the  Pacific  Northwest 

The  Subcommittee  on  July  1,  1991  held  an  oversight  field  hear- 
ing in  Seattle,  Washington  on  passenger  rail  service  in  the  Pacific 
Northwest.  At  the  hearing,  the  Subcommittee  examined  the  qual- 
ity, frequency,  and  areas  of  potential  expansion  of  passenger  rail 
service  in  the  Pacific  Northwest,  focusing  specifically  on  the  corri- 
dor between  Vancouver,  British  Columbia  and  Portland,  Oregon. 

The  major  economic  corridor  in  this  region  runs  along  Interstate 
5  from  Portland  in  the  south  to  Vancouver  in  the  north,  with  the 
greater  Seattle  metropolitan  area  located  approximately  halfway  in 
between.  Amtrak  currently  operates  three  trains  per  day  between 
Seattle  and  Portland.  Running  time  is  approximately  four  hours 
along  the  186-mile  route.  Amtrak  operated  service  along  the  156- 
mile  route  from  Seattle  to  Vancouver  until  1981,  when  it  was  ter- 
minated. The  rights-of-way  on  both  routes  are  owned  by  Burlington 
Northern. 

Since  the  early  1980s,  this  corridor  has  become  increasingly  con- 
gested as  economic  and  population  growth  surged  in  the  region. 
The  Seattle-Tacoma  International  Airport  is  expected  to  reach  ca- 
pacity by  1994;  currently  17  percent  of  its  take-offs  and  landings 
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are  made  by  aircraft  travelling  between  Seattle  and  Portland.  The 
Alaska  Marine  Highway  System  moved  its  southern  terminal  to 
Bellingham,  from  which  two  ships  depart  each  week  carrying 
people  and  supplies  destined  for  the  Alaska  panhandle.  It  should 
also  be  noted  that  in  1990,  the  Canadian  Government  terminated 
cross-country  passenger  rail  service.  Thus,  the  only  option  for  Brit- 
ish Columbians  who  wish  to  travel  cross-country  by  rail  is  to  ride 
Amtrak's  Empire  Builder  out  of  Everett,  Washington. 

The  Subcommittee  investigated  whether  improvements  in  exist- 
ing service,  such  as  the  speed  and  frequency  of  service  to  Portland, 
and  the  reestablishment  of  service  between  Seattle  and  Vancouver 
under  a  competitive  schedule,  will  substantially  help  the  region  ad- 
dress its  transportation  difficulties.  The  Subcommittee  received  in- 
formation on  potential  impediments  and  costs  related  to  such  im- 
provements, such  as  speed  restrictions,  signal  calibrations,  equip- 
ment availability,  and  station  facilities.  Testimony  was  received 
from  W.  Graham  Claytor,  Jr.,  Chairman,  National  Rail  Passenger 
Corporation  (Amtrak);  Wayne  Hatton,  Vice  President  of  Operations 
for  Burlington  Northern;  the  Honorable  Joe  King,  Speaker,  Wash- 
ington State  House  of  Representatives;  the  Honorable  Ruth  Fisher, 
Chairman,  Legislative  Transportation  Committee;  James  P. 
Toohey,  Assistant  Secretary  for  Planning,  Research  and  Public 
Transportation,  Washington  State  Department  of  Transportation; 
the  Honorable  Paul  Schell,  Commissioner,  Port  of  Seattle;  Ms. 
Andrea  Rinniker,  Aviation  Director,  Port  of  Seattle;  and  Mr.  Don 
Fleming,  Executive  Director,  Port  of  Bellingham. 

Improvements  in  Federal  Railroad  Administration  Safety  Programs 

The  Subcommittee  held  an  oversight  hearing  to  examine  various 
aspects  of  the  Federal  Railroad  Administration  (FRA)  safety  pro- 
gram on  April  11,  1991.  The  Subcommittee  reviewed  FRA's 
progress  in  completing  four  unfinished  rulemakings  required  under 
the  Rail  Safety  Improvement  Act  of  1988.  The  hearing  also  ad- 
dressed the  findings  and  recommendations  of  the  General  Account- 
ing Office  (GAO)  contained  in  its  report  on  FRA's  enforcement  pro- 
gram, Railroad  Safety;  Weaknesses  Exist  in  FRA's  Enforcement 
Program,  GAO/RCED-91-72.  The  Subcommittee  reviewed  an  ag- 
gregate, two-year  series  of  GAO  reports  on  FRA's  safety  program 
and  subsequent  actions  taken  by  FRA  to  improve  the  program.  Tes- 
timony was  received  from  the  Honorable  Gilbert  E.  Carmichael, 
Administrator,  Federal  Railroad  Administration;  and  Kenneth 
Mead,  Director  of  Transportation  Issues,  U.S.  General  Accounting 
Office. 

The  Rail  Safety  Improvement  Act  of  1988  (RSIA)  was  passed  by 
the  100th  Congress  and  signed  into  law  by  President  Reagan  on 
June  22,  1988  (Public  Law  100-342).  The  Subcommittee  held  nu- 
merous hearings  on  railroad  safety  prior  to  the  enactment  of  RSIA, 
focusing  on  issues  related  to  the  Federal  Railroad  Safety  Act  of 
1970  (FRSA).  Enactment  of  RSIA  brought  the  first  comprehensive 
amendments  to  FRSA. 

RSIA  directed  the  Secretary  of  Transportation  to  issue  a  series  of 
rules  and  regulations  on  railroad  safety.  In  total,  RSIA  contained 
directives  for  rulemakings  in  12  different  areas.  At  the  date  of  the 
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hearing,  four  of  those  rulemakings  ramained  incomplete.  Following 
is  a  brief  outline  of  each: 

1.  Licensing  or  Certification  of  Engineers.  The  RSI  A  required  the 
Secretary  to  issue  "such  rules,  regulations,  orders,  or  standards  as 
may  be  necessary  to  establish  a  program  requiring  the  licensing  or 
certification  of  any  operator  of  a  locomotive,  including  any  locomo- 
tive engineer' '  within  one  year  after  the  date  of  enactment.  Such 
rules  were  required  to  establish  the  program  within  two  years  fol- 
lowing the  date  of  enactment.  RSIA  required  that  such  program 
provide  minimum  training  standards,  require  comprehensive 
knowledge  of  operating  practices  and  rules,  and  require  the  consid- 
eration of  motor  vehicle  records  of  any  individual  seeking  to  be  li- 
censed or  certified. 

2.  Event  Recorders.  RSIA  directed  the  Secretary  to  issue  "such 
rules,  regulations,  orders,  or  standards  as  may  be  necessary  to  en- 
hance rail  safety"  within  18  months  following  the  date  of  enact- 
ment by  requiring  that  locomotives  be  equipped  with  event  record- 
ers within  one  year  after  such  rules  are  issued  or,  if  the  Secretary 
finds  that  it  is  impracticable  to  equip  trains  within  such  time 
frame,  within  18  months  after  such  rules  are  issued. 

3.  Maintenance-of-Way  Operations.  RSIA  required  the  Secretary, 
within  one  year  after  the  date  of  enactment,  to  issue  "such  rules, 
regulations,  orders,  or  standards  as  may  be  necessary  for  the  safety 
of  maintenance-of-way  employees,  including  standards  for  bridge 
safety  equipment,  such  as  nets,  walkways,  handrails  and  safety 
lines,  and  requirements  relating  to  instances  when  boats  shall  be 
used".  This  section  also  amended  the  Hours  of  Service  Act  to  in- 
clude maintenance-of-way  employes  within  the  definition  of  "em- 
ployee", for  purposes  of  provisions  requiring  clean,  safe,  and  sani- 
tary conditions  for  such  employees  in  so-called  "camp  cars".  Final- 
ly, this  section  required  the  Secretary  to  extend  "blue  signal"  pro- 
tection to  on-track  vehicles  no  later  than  one  year  after  the  date  of 
enactment. 

4.  Grade  Crossing  Signal  Safety  System.  RSIA  required  the  Secre- 
tary to  issue  "such  rules,  regulations,  orders,  or  standards  as  may 
be  necessary  to  ensure  the  safe  maintenance,  inspection,  and  test- 
ing of  signal  systems  and  devices  at  highway  grade  crossings" 
within  one  year  following  the  date  of  enactment. 

The  last  GAO  report  on  railroad  safety  was  the  sixth  in  a  series 
requested  by  the  Chairman  of  the  Committee  on  Energy  and  Com- 
merce dating  back  over  the  past  three  years.  It  focused  on  the  ef- 
fectiveness of  FRA's  enforcement  program  in  assuring  compliance 
with  federal  safety  regulations  by  the  rail  industry. 

Prior  to  1991,  GAO  had  not  examined  FRA's  enforcement  pro- 
gram since  1982.  The  last  report  of  the  current  series  was  under- 
taken to  evaluate  FRA's  record  over  the  past  five  years  and  to  at- 
tempt to  answer  questions  related  to  the  extent  and  consistency  of 
compliance  with  safety  regulations.  In  addition,  GAO  also  reviewed 
the  efficiency  and  uniformity  of  FRA's  enforcement  of  safety  viola- 
tions, including  issuance  of  violation  reports,  penalty  assessment, 
and  case  adjudication. 

GAO  found  serious  problems  in  the  enforcement  program  that  it 
felt  undermined  its  effectiveness  as  a  deterrent  against  non-compli- 
ance. First,  FRA  had  at  one  point  maintained  a  three-year  backlog 
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of  unsettled  cases;  second,  FRA  was  not  strategically  allocating  its 
inspection  forces  and  was  applying  inconsistent  safety  standards 
from  region  to  region;  third,  FRA  was  not  considering  railroads' 
previous  compliance  history  when  settling  cases;  and  finally,  FRA 
was  settling  cases  at  just  50  cents  per  dollar  of  assessed  civil  penal- 
ties in  order  to  avoid  litigation.  All  of  these  factors,  GAO  conclud- 
ed, combine  to  undermine  the  strength  and  effectiveness  of  the 
overall  enforcement  program. 

Administration  of  the  Hours  of  Service  Act  by  the  Department  of 
Transportation 

The  Subcommittee  held  an  oversight  hearing  on  the  Hours  of 
Service  Act  (HSA)  (45  U.S.C.  61  et  seq)  on  June  10,  1992.  The  Hours 
of  Service  Act  governs  time-on-duty  requirements,  including  maxi- 
mum shift  length  and  minimum  rest  periods,  for  certain  railroad 
workers.  The  Subcommittee  received  testimony  from  Mr.  Kenneth 
M.  Mead,  Director  of  Transportation  Issues  for  the  U.S.  General 
Accounting  Office  (GAO);  and  the  Honorable  Susan  M.  Coughlin, 
Acting  Chairman  of  the  National  Transportation  Safety  Board 
(NTSB). 

The  HSA  was  enacted  in  1907  for  the  purpose  of  enhancing  oper- 
ational safety  within  the  railroad  industry.  HSA  sets  forth  the 
maximum  number  of  consecutive  hours  certain  employees  may  be 
required  to  work  without  rest.  In  addition,  it  establishes  the  mini- 
mum number  of  hours  such  workers  must  have  off  duty  before  re- 
turning to  work. 

The  law  establishes  different  parameters  for  different  groups  of 
workers.  Specifically,  HSA  provides  separate  minimum  rest  and 
maximum  work-periods  for  train  crews,  train  dispatchers,  and  sig- 
nalmen. By  regulation,  the  law  has  been  interpreted  as  applying  to 
train  crews,  including  engineers,  conductors,  firemen,  brakemen, 
and  any  other  operating  personnel. 

Worker  fatigue  has  been  a  critical  safety  issue  within  the  trans- 
portation industry  for  many  years.  At  different  times,  Congress  has 
acted  to  regulate  the  number  of  hours  worked  by  employees  en- 
gaged in  transporting  passengers,  goods,  and  services  in  efforts  to 
protect  public  safety.  Congress  passed  HSA  for  the  railroad  indus- 
try and  it  has  likewise  acted  to  regulate  hours  of  service  for  avia- 
tion and  trucking  employees  as  well. 

NTSB  has  completed  investigations  of  12  serious  accidents  occur- 
ring between  1987  and  1990  in  which  worker  fatigue  played  a  key 
role.  In  general,  NTSB  and  others  have  highlighted  several  aspects 
of  railroads'  crew  scheduling  practices  pursuant  to  HSA  that  could 
inadvertently  lead  to  safety  problems. 

On  July  14,  1988,  three  members  of  the  Subcommittee  on  Trans- 
portation and  Hazardous  Materials  wrote  to  Chairman  Dingell  of 
the  full  Committee  requesting  his  assistance  in  facilitating  a  GAO 
investigation  of  various  hours  of  service  issues  and  their  safety  im- 
plications. At  that  time,  GAO  was  conducting  an  in-depth  investi- 
gation of  railroad  safety  in  general  for  the  Committee.  Chairman 
Dingell  consequently  wrote  to  GAO  on  August  1,  1988  and  request- 
ed that  the  issues  raised  by  the  Subcommittee  members  "be  ad- 
dressed to  the  maximum  extent  practicable  within  the  context  of 
GAO's  current  plans"  to  examine  human  factor  issues. 
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In  response  to  this  inquiry,  GAO  completed  a  report  entitled, 
Railroad  Safety:  Engineer  Work  Shift  Length  and  Schedule  Varia- 
bility. The  report  examines  various  crew  scheduling  procedures  un- 
dertaken pursuant  to  the  Hours  of  Service  Act  and  makes  conclu- 
sions based  on  the  data  collected  during  the  investigation.  This 
report  represents  one  of  the  first  comprehensive  efforts  to  gather 
and  analyze  data  regarding  the  relationship  between  railroad 
safety  and  Hours  of  Service  requirements.  The  report  found  that 
decreasing  shift  length  may  increase  shift  variability,  however,  it 
could  not  recommend  any  scientifically  supportable  changes  to  the 
HSA.  GAO  was  directed  by  the  Subcommittee  to  continue  research- 
ing worker  fatigue  and  shift  length  issues. 

Jurisdiction  of  FRA  and  OSHA  with  Respect  to  Railroad  Safety 

The  Subcommittee  held  a  hearing  on  the  jurisdiction  of  the  Fed- 
eral Railroad  Administration  (FRA)  and  the  Occupational  Safety 
and  Health  Administration  (OSHA)  with  respect  to  railroad  safety 
on  August  5,  1992.  The  hearing  focused  on:  (1)  the  statutory  author- 
ity provided  to  these  agencies  by  Congress  under  the  Occupational 
Safety  and  Health  Act  of  1970  (OSH  Act)  and  the  Federal  Railroad 
Safety  Act  of  1970  (FRSA);  (2)  the  administrative  steps  taken  by 
each  agency  to  define  its  respective  jurisdiction  pursuant  to  such 
acts;  and  (3)  the  potential  effects  of  proposed  statutory  changes. 
The  hearing  also  addressed  pending  legislation  (H.R.  3160)  that 
would  alter  the  jurisdictional  relationship  between  OSHA  and 
other  agencies,  including  the  FRA. 

The  Subcommittee  received  testimony  from  the  Honorable  Gil- 
bert E.  Carmichael,  Administrator,  FRA;  the  Honorable  Alan  Mc- 
Millan, Deputy  Assistant  Secretary,  OSHA;  Mr.  Edwin  L.  Harper, 
President,  Association  of  American  Railroads;  and  Mr.  Mac  A. 
Fleming,  President,  Brotherhood  of  Maintenance  of  Way  Employ- 
ees and  Chairman  of  the  Railway  Labor  Executives'  Association's 
Legislative  Committee. 

In  1970,  Congress  passed  both  the  FRSA  (45  U.S.C.  421  et.  seq.) 
and  the  OSH  Act  (29  U.S.C.  651  et.  seq.).  FRSA  specifically  was 
crafted  to  vest  the  Secretary  of  Transportation  with  broad  author- 
ity to  ensure  safety  in  the  railroad  industry.  At  the  same  time,  the 
OSH  Act  vested  the  Secretary  of  Labor  with  broad  powers  to 
ensure  occupational  safety  and  health  for  all  workers  throughout 
the  American  workplace.  The  Secretary's  authority  was  delegated 
to  OSHA.  While  granting  this  umbrella  of  authority,  Congress  rec- 
ognized that  in  certain  specialized  areas,  other  federal  agencies  had 
been  granted  significant  authority  and  developed  expertise  to  regu- 
late safety  in  certain  industries. 

FRA  and  OSHA  attempted  to  clarify  their  jurisdictional  relation- 
ship between  1972  and  1974.  In  1972,  the  agencies  signed  a  memo- 
randum of  Understanding  (MOU)  outlining  procedures  to  be  used 
in  determining  which  agency  would  respond  to  perceived  safety  or 
health  problems  in  the  railroad  industry  on  a  case-by-case  basis  as 
questions  arose.  However,  in  1974,  OSHA  unilaterally  rescinded 
the  MOU,  stating  it  would  freely  exercise  jurisdiction  over  "all 
workplace  hazards  to  which  FRA  has  not  exercised  its  statutory  au- 
thority by  issuing  enforceable  standards."  Over  the  next  several 
years,  OSHA  aggressively  pursued  inspection  and  enforcement  ac- 
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tivities  on  railroad  properties,  applying  its  general  industry  stand- 
ards (29  C.F.R.  parts  1910  and  1926)  to  any  facility  for  which  FRA 
has  not  issued  a  specific  safety  regulation. 

In  1976,  FRA  made  a  determination  that  subjecting  railroads  to 
regulation  by  two  federal  agencies  was  unworkable.  The  initial 
effort  in  pursuit  of  this  policy  was  FRA's  publishing  of  a  notice  of 
proposed  rulemaking  (NPRM)  to  issue  occupational  safety  and 
health  standards  for  railroad  employees  in  three  areas:  egress  from 
structures,  environmental  controls,  and  fire  protection. 

After  considering  the  record,  FRA  decided  in  1978  against  pursu- 
ing a  new  set  of  regulations  to  cover  railroad  occupational  safety 
and  health  issues.  Instead,  FRA  issued  a  comprehensive  Policy 
Statement,  enumerating  its  views  of  both  FRA's  responsibilities 
with  respect  to  railroad  safety  and  those  of  OSHA,  which  has 
formed  the  legal  and  administrative  basis  for  the  agencies'  jurisdic- 
tional relationship  ever  since. 

The  1978  Policy  Statement  reflects  a  determination  by  FRA  that 
it  can  best  meet  its  obligations  under  FRSA  by  focusing  its  re- 
sources and  workforce  on  the  "safety  of  railroad  operations".  FRA 
defined  such  term  in  the  Policy  Statement  as  "the  conditions  and 
procedures  necessary  to  ensure  the  safe  movement  of  equipment 
over  the  rails".  For  explanatory  purposes,  the  agency  divided  its 
regulatory  program  into  three  basic  categories:  (1)  track,  roadbed, 
and  associated  devices  and  structures;  (2)  equipment;  and  (3) 
human  factors.  FRA  cited  its  statutory  authority  to  regulate  in 
each  of  these  three  areas  and  stated  that  any  technical  standard  or 
working  condition  necessary  to  ensure  safety  in  such  areas  would 
be  its  responsibility.  In  addition  to  those  areas  of  railroad  oper- 
ations, FRA  also  asserted  its  jurisdiction  over  the  regulation  of  em- 
ployee sleeping  quarters  and  transportation  of  hazardous  materials 
by  rail. 

With  a  few  notable  exceptions,  FRA  interpreted  OSHA  jurisdic- 
tion as  applicable  to  occupational  safety  and  health  issues  which 
arise  in  railroad  yards,  shops,  and  offices — to  the  extent  such 
places  are  similar  to  any  other  industrial  work  site — and  which  are 
not  associated  with  the  actual  operation  of  trains.  In  addition,  FRA 
retained  the  right  to  preempt  OSHA  with  specific  regulatory  action 
at  any  time.  Two  federal  court  decisions  affirmed  this  interpreta- 
tion, Southern  Pacific  Transportation  Company  v.  Usery  (539  F.2d 
386  (5th  Cir.  1976))  and  Velasquez  v.  Southern  Pacific  Transporta- 
tion Company  (734  F.2d  216  (5th  Cir.  1989)). 

While  the  1978  Policy  Statement  effectively  set  the  ground  rules 
for  OSHA/FRA  jurisdictional  interpretations,  it  has  not  always  re- 
sulted in  clarity.  For  example,  testimony  received  at  the  Subcom- 
mittee's hearing  described  situations  in  which  railroad  employees 
or  other  parties  seeking  relief  from  perceived  unsafe  or  threatening 
working  conditions  were  left  without  the  assistance  of  either 
agency  because  of  interpretive  problems  or  inaction. 

STATUS  OF  LEGISLATION  REPORTED  BY  SUBCOMMITTEE  ON 
TRANSPORTATION  AND  HAZARDOUS  MATERIALS 

Awaiting  Full  Committee  Consideration:  None. 
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Awaiting  Consideration  on  the  House  Floor:  H.R.  3865;  H.R. 
5730. 

Passed  House/Pending  in  Senate:  H.R.  5. 

Passed  House  and  Senate:  H.R.  3203;  H.R.  3258. 

Conference  Held/Conference  Report  Filed:  None. 

Public  Laws:  H.J.  Res.  222  (P.L.  102-29);  H.J.  Res.  517  (P.L.  102- 
306);  H.R.  2607  (P.L.  102-365);  H.R.  3645  (P.L.  102-372);  H.R.  2194 
(P.L.  102-386);  H.R.  3598  (P.L.  102-548);  H.R.  4016  (P.L.  102-426); 
H.R.  4250  (P.L.  102-533);  H.R.  6191/H.R.  3490  (P.L.  102-556);  H.R. 
1087  (P.L.  102-240);  H.R.  1104  (P.L.  102-241);  H.R.  3495  (P.L.  102- 
241);  H.R.  5730  (P.L.  102-550). 

HEARINGS  HELD 

EPA 's  Underground  Storage  Tank  Program.  Oversight  hearing  on 
EPA's  Underground  Storage  Tank  Program.  Hearing  held  on 
March  20,  1991.  Printed,  Serial  No.  102-4. 

Striker  Replacement  Legislation.  Hearing  on  H.R.  5,  a  bill  to 
amend  the  National  Labor  Relations  Act  and  the  Railway  Labor 
Act  to  prevent  employment  discrimination  based  on  participation 
in  labor  disputes.  Hearing  held  on  April  9,  1991.  Printed,  Serial  No. 
102-16.  H.R.  5  (Mr.  Clay). 

The  Federal  Trade  Commission.  Oversight  hearing  on  the  func- 
tions of  the  Federal  Trade  Commission.  Hearing  held  April  10, 
1991.  Printed,  Serial  No.  102-11. 

Railroad  Safety.  Oversight  hearing  on  railroad  safety.  Hearing 
held  on  April  11,  1991.  Printed,  Serial  No.  102-26. 

National  Railroad  Strike.  Hearing  to  address  the  national  rail- 
road strike.  Hearing  held  on  April  17,  1991.  Printed,  Serial  No. 
102-3. 

State  and  Local  Recycling  Programs.  Hearing  on  state  and  local 
recycling  programs.  Hearing  held  on  April  24,  1991.  Printed,  Serial 
No.  102-39. 

Interstate  Waste  Transportation.  Hearings  on  the  interstate 
transportation  and  disposal  of  solid  and  hazardous  waste.  Hearings 
held  on  April  30,  and  May  7,  1991.  Printed,  Serial  No.  102-13. 

Federal  Facilities  Compliance  Act.  Hearing  on  H.R.  2194,  the 
' 'Federal  Facilities  Compliance  Act  of  1991"  Hearing  held  on  May 
8,  1991.  Printed,  Serial  No.  102-32.  H.R.  2194  (Mr.  Eckart). 

Telemarketing  Fraud.  Hearing  on  H.R.  3203,  the  "Consumer  Pro- 
tection Telemarketing  Act".  Hearing  held  May  9,  1991.  Printed, 
Serial  No.  102-14.  H.R.  3202  (Mr.  Swift). 

Packaging.  Hearing  on  the  contribution  of  packaging  to  the  solid 
waste  crisis.  Hearing  held  May  16,  1991.  Printed,  Serial  No.  102-40. 

Rail  Safety.  Hearing  on  H.R.  2607,  Railroad  Safety  Authoriza- 
tion. Hearing  held  June  12,  1991.  Printed,  Serial  No.  102-26.  H.R. 
2607  (Mr.  Swift). 

Recycling  Markets.  Hearings  on  the  development  of  markets  for 
recycled  materials.  Hearings  held  June  13  and  June  19,  1991. 
Printed,  Serial  No.  102-42. 

Recycling  of  Municipal  Solid  Waste.  Field  hearings  on  Recycling 
of  Municipal  Solid  Waste.  Hearing  held  July  1,  1991.  Printed, 
Serial  No.  102-41. 
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Amtrak.  Field  hearing  on  improving  intercity  passenger  rail  in 
the  Pacific  Northwest.  Hearing  held  July  1,  1991.  Printed,  Serial 
No.  102-51. 

RCRA  Special  Waste.  Hearing  on  two  categories  of  RCRA  Special 
Waste;  oil  and  gas  exploration  and  production  waste,  and  mining 
and  mineral  processing  waste.  Hearing  held  September  12,  1991. 
Printed,  Serial  No.  102-69. 

Tourism.  Hearing  on  H.R.  3645,  legislation  to  reauthorize  the 
United  States  Travel  and  Tourism  Administration  (USTTA).  Hear- 
ing held  October  3,  1991.  Printed,  Serial  No.  102-62.  H.R.  3645  (Mr. 
Swift). 

Highway  Safety.  Oversight  hearing  of  the  National  Highway 
Traffic  Safety  Administration  (NHTSA).  Hearing  held  October  8, 
1991.  Printed,  Serial  No.  102-83. 

Waste  Export.  Hearing  on  legislation  to  implement  the  Basel 
Convention  on  the  export  of  waste.  Hearing  held  October  10,  1991. 
Printed,  Serial  No.  102-60.  H.R.  2358  (Mr.  Synar),  H.R.  2398  (Mr. 
Lent),  H.R.  2580  (Mr.  Towns). 

High  Speed  Rail.  Hearing  on  H.R.  1087,  the  "High  Speed  Rail 
Transportation  Policy  and  Development  Act".  Hearing  held  Octo- 
ber 16,  1991.  Printed,  Serial  No.  102-72.  H.R.  1087  (Mr.  Swift). 

Lead  Exposure.  Hearing  on  H.R.  3554,  the  "Lead  Exposure  Re- 
duction Act".  Hearing  held  October  23,  1991.  Printed,  Serial  No. 
102-104.  H.R.  3554  (Mr.  Swift). 

FTC  Advertising  and  Labeling  Issues.  Oversight  hearing  on  the 
Federal  Trade  Commission's  shared  responsibilities  concerning  ad- 
vertising and  labeling  issues  with  the  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  the  Environmental  Protection  Agency,  and  the  Food 
and  Drug  Administration.  Hearing  held  November  21,  1991.  Print- 
ed, Serial  No.  102-92. 

Amtrak.  Hearing  on  H.R.  4250,  a  bill  to  reauthorize  the  activities 
of  the  National  Railroad  Passenger  Corporation  (Amtrak).  Hearing 
held  February  20,  1992.  Printed,  Serial  No.  102-111.  H.R.  4250  (Mr. 
Swift). 

RCRA.  Hearing  held  on  H.R.  3865,  a  bill  to  amend  the  Solid 
Waste  Disposal  Act  to  authorize  appropriations  for  fiscal  years 
1993  through  1998,  and  for  other  purposes.  Hearings  held  March 
10,  16,  1992.  Printed,  Serial  No.  102-126.  H.R.  3865  (Mr.  Swift). 

Federal  Facilities  Closures.  Hearing  on  H.R.  4016,  a  bill  to  pro- 
vide for  the  identification  of  uncontaminated  property  at  federal  fa- 
cilities scheduled  for  closure,  and  H.R.  4024,  to  amend  provisions  of 
CERCLA  relating  to  federal  property  transferred  by  federal  agen- 
cies. Hearing  held  April  9,  1992.  Printed,  Serial  No.  102-127.  H.R. 
4016  (Mr.  Panetta)  and  H.R.  4024  (Mr.  Ray). 

Radon.  Hearing  on  H.R.  3258,  a  bill  to  improve  the  accuracy  of 
radon  testing  products  and  services,  to  increase  testing  for  radon  in 
schools,  to  create  a  commission  to  provide  increased  public  aware- 
ness of  radon  and  for  other  purposes.  Hearing  held  June  3,  1992. 
Printed,  Serial  No.  102-152.  H.R.  3258  (Mr.  Markey). 

Hours  of  Service  Act.  Oversight  hearing  on  the  administration  of 
the  Hours  of  Service  Act  by  the  Department  of  Transportation,  and 
potential  improvements  thereto.  Hearing  held  June  10,  1992.  Print- 
ed, Serial  No.  102-160. 
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Certain  Rail  Labor-Management  Disputes.  Oversight  hearing  on 
certain  railroad  labor-management  disputes  leading  to  a  shut-down 
of  the  national  intercity  freight  railroad  system.  Hearing  held  June 
24,  1992.  Printed,  Serial  No.  102-130. 

FRA  and  OSHA  Jurisdiction  in  the  Rail  Industry.  Oversight 
hearing  on  the  respective  roles  of  the  Federal  Railroad  Administra- 
tion and  the  Occupational  Safety  and  Health  Administration  with 
respect  to  worker  safety  in  the  railroad  industry.  Hearing  held 
August  5,  1992.  Printed,  Serial  No.  102-160. 

COMMITTEE  PRINTS 


None. 


Subcommittee  on  Commerce,  Consumer  Protection,  and 
Competitiveness 

Summary  of  Subcommittee  Activities 


Total  Bills  Referred  to  Subcommittee   152 

Public  Laws   3 

Legislative  Hearings: 

Number  of  issues   13 

Number  of  bills   22 

Hours  of  sitting   43 

Number  of  sessions   17 

Oversight  and  Investigative  Hearings: 

Number  of  issues   9 

Hours  of  sitting   32 

Number  of  sessions   15 

Legislative  Markups: 

Number  of  bills   8 

Hours  of  sitting   2 

Number  of  sessions   6 

Executive  Sessions: 

Number  of  meetings   0 

Hours  of  sitting   0 


Legislative  Activities 

technology  preservation  act  (h.r.  2624) 

the  defense  authorization  act  (h.r.  5006) 

the  defense  production  act  amendments  (s.  347) 

Legislation  to  amend  the  Defense  Production  Act  of  1950  to  clari- 
fy and  strengthen  its  provisions  pertaining  to  mergers,  acquisitions, 
and  takeovers  which  threaten  to  impair  the  national  security. 

Summary 

H.R.  2624,  the  Technology  Preservation  Act,  as  reported,  con- 
tains amendments  to  section  721  of  the  Defense  Production  Act  of 
1950  to  clarify  and  strengthen  its  provisions  pertaining  to  mergers, 
acquisitions,  and  takeovers  which  threaten  to  impair  the  national 
security.  The  purpose  of  the  bill  is  to  ensure  that  foreign  acquisi- 
tions of  American  firms  vital  to  U.S.  national  security  are  thor- 
oughly investigated,  and  that  any  national  security  problems  pre- 
sented by  such  acquisitions  are  effectively  remedied. 

Section  721  of  the  Defense  Production  Act,  known  as  the  Exon- 
Florio  provision,  was  initiated  by  the  Subcommittee  on  Commerce, 
Consumer  Protection,  and  Competitiveness  and  enacted  in  the  Om- 
nibus Trade  and  Competitiveness  Act  of  1988  (P.L.  100-418).  Under 
this  provision,  the  President  is  given  authority  to  modify  or  block 
foreign  mergers,  acquisitions,  or  takeovers  of  U.S.  firms  for  nation- 
al security  reasons.  To  date,  more  than  640  notices  of  foreign  acqui- 
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sitions  have  been  made  under  Exon-Florio,  13  investigations  have 
been  conducted,  and  one  takeover  has  been  prohibited. 

The  major  provisions  of  H.R.  2624,  as  reported,  are  based  on  rec- 
ommendations made  by  the  Defense  Science  Board,  the  General 
Accounting  Office,  and  others  who  have  looked  at  these  issues.  For 
example,  the  Defense  Science  Board  recommended  that,  in  addition 
to  having  the  power  to  block  foreign  acquisitions,  the  President 
should  have  the  authority  to  require  foreign  investors  to  provide 
assurances  they  will  not  operate  American  firms  that  they  have  ac- 
quired in  such  a  way  as  to  impair  the  national  security.  The  bill 
gives  the  President  this  authority. 

In  addition,  the  bill  gives  the  Defense  and  Commerce  Depart- 
ments the  primary  role  in  identifying  the  national  security  impact 
of  foreign  acquisitions  of  U.S.  firms,  as  the  Defense  Science  Board 
recommended. 

H.R.  2624  ensures  that  technologies  the  President  deems  essen- 
tial to  the  national  security  will  be  reviewed  carefully  under  the 
Exon-Florio  process.  The  bill  also  gives  to  the  Committee  on  For- 
eign Investment  in  the  United  States  (established  as  a  statutory 
entity  by  this  bill)  authority  to  direct  parties  to  delay  the  comple- 
tion of  their  transaction  pending  a  review  or  investigation. 

Finally,  the  bill  as  reported  specifically  exempts  from  coverage 
under  Exon-Florio  all  "greenfield"  investments  made  by  foreign 
firms  in  the  United  States.  Therefore,  investments  such  as  Honda's 
manufacturing  facility  in  Kentucky  are  categorically  exempted 
from  any  Exon-Florio  review. 

Legislative  history 

On  February  26,  1991,  the  Subcommittee  held  a  hearing  on  the 
Exon-Florio  Provisions  of  the  1988  Trade  Act.  Testifying  were  the 
Honorable  Richard  A.  Gephardt,  Majority  Leader  of  the  U.S.  House 
of  Representatives,  (D-MO);  Charles  H.  Dallara,  Assistant  Secre- 
tary, International  Affairs,  Department  of  the  Treasury;  Dr.  Bar- 
bara N.  McLennan,  Deputy  Assistant  Secretary  for  Trade  Informa- 
tion and  Analysis,  Department  of  Commerce;  Allan  Mendelowitz, 
Director  of  Trade,  Energy  and  Finance  Issues,  General  Accounting 
Office;  Kevin  L.  Kearns,  Fellow,  Economic  Strategy  Institute;  Chris 
R.  Wall,  Partner,  Winthrop,  Stimpson,  Putnam  and  Roberts;  and 
Brad  R.  Larschan,  General  Counsel  and  Corporate  Secretary,  Asso- 
ciation for  International  Investment. 

On  June  12,  1991,  Subcommittee  Chairman  Collins  introduced 
H.R.  2624.  Also  on  June  12,  1991,  the  Subcommittee  held  a  hearing 
on  H.R.  2624  as  introduced.  Testimony  was  received  from  William 
E.  Barreda,  Deputy  Assistant  Secretary  for  Trade  &  Investment 
Policy,  Department  of  the  Treasury;  Dr.  William  Phillips,  Associate 
Director  for  Industrial  Technology,  White  House  Office  of  Science 
and  Technology  Policy,  Executive  Office  of  the  President;  Clyde 
Prestowitz,  President,  Economic  Strategy  Institute;  Linda  Spencer, 
Adjunct  Fellow,  Economic  Strategy  Institute;  Chris  R.  Wall,  Part- 
ner, Winthrop,  Stimpson,  Putnam  &  Roberts;  Andrew  K.  Lorenz, 
Chief  Executive  Officer,  Plasma  Chem  Incorporated;  Peter  Mills, 
Consultant  to  Semiconductor  Industry;  Dr.  Theodore  Moran,  Pro- 
fessor, International  Business,  Georgetown  University;  and  Stephen 
Cooney,  National  Association  of  Manufacturers. 


209 


On  October  23,  1991,  the  Subcommittee  reported  H.R.  2624,  with 
an  amendment,  by  a  vote  of  11-6.  On  November  20,  1991,  the  Com- 
mittee ordered  H.R.  2624  reported  with  an  amendment  by  a  vote  of 
25-17.  (H.  Rept.  102-399,  Part  1,  November  27,  1991). 

No  further  action  was  taken  on  H.R.  2624.  However,  provisions 
similar  to  some  of  those  in  H.R.  2624  were  incorporated  into  the 
conference  report  on  H.R.  5006,  the  Defense  Authorization  Act  of 
1993.  Sections  835,  837  and  838  of  the  conference  report  on  H.R. 
5006  deal  with  foreign  acquisitions  of  U.S.  firms. 

Section  835  of  the  conference  report  on  H.R.  5006  prohibits  the 
purchase  of  United  States  defense  contractors  by  entities  controlled 
by  foreign  governments.  Section  837  contains  amendments  to  sec- 
tion 721  of  the  Defense  Production  Act,  the  Exon-Florio  law.  And, 
section  838  establishes  a  data  base  for  the  identification  of  foreign- 
controlled  defense  contractors  and  requires  that  technology  risk  as- 
sessments be  performed  of  those  acquisitions  for  which  the  Depart- 
ment of  Defense  conducts  an  Exon-Florio  review. 

On  October  3,  1992,  the  conference  report  on  H.R.  5006  was 
agreed  to  by  the  House  by  voice  vote. 

On  October  3,  1992,  the  conference  report  on  H.R.  5006  was 
agreed  to  by  the  Senate  by  voice  vote. 

The  President  signed  the  conference  report  on  H.R.  5006  into  law 
on  October  23,  1992  (P.L.  102-484). 

In  addition,  S.  347,  the  Defense  Production  Act  Amendments, 
also  contained  an  amendment  to  section  721  of  the  Defense  Produc- 
tion Act,  the  Exon-Florio  law.  Section  163  of  S.  347  requires  the 
President  to  prepare  a  quadrennial  report  identifying  coordinated 
strategies  of  foreign  countries  to  acquire  firms  engaged  in  technolo- 
gy for  which  the  United  States  is  a  leader. 

On  October  6,  1992,  the  House  agreed  to  the  conference  report  on 
S.  347  by  voice  vote.  On  October  8,  1992,  the  Senate  agreed  to  the 
conference  report  on  S.  347  by  voice  vote. 

S.  347  was  signed  into  law  by  the  President  on  October  28,  1992 
(Public  Law  102-558). 

In  H.R.  991,  separate  legislation  considered  during  the  first  ses- 
sion of  the  102d  Congress,  section  721  of  the  Defense  Production 
Act  was  made  permanent.  This  provision  was  included  in  Public 
Law  102-99,  to  which  members  of  the  Energy  and  Commerce  Com- 
mittee were  appointed  as  conferees. 

EFFECT  OF  TRADE  AGREEMENTS 

(H.  Con.  Res.  246) 

A  resolution  expressing  the  sense  of  Congress  with  respect  to  the 
relation  of  trade  agreements  to  health,  safety,  labor,  and  environ- 
mental laws  of  the  United  States. 

Summary 

H.Con.  Res.  246  addresses  health,  safety,  labor,  and  environmen- 
tal issues  involved  in  the  trade  negotiations  on  the  North  Ameri- 
can Free  Trade  Agreement  (NAFTA)  and  the  General  Agreement 
on  Tariffs  and  Trade  (GATT). 

This  resolution  does  two  things.  First,  it  expresses  the  sense  of 
the  Congress  that  the  President,  in  the  current  Uruguay  Round  ne- 


210 


gotiations  on  the  GATT  talks,  should  negotiate  to  make  GATT 
rules  consistent  with  the  health,  safety,  labor,  and  environmental 
laws  of  the  United  States.  Second,  it  says  that  Congress  will  not  ap- 
prove legislation  implementing  any  trade  agreement,  including  the 
NAFTA,  if  the  agreement  jeopardizes  United  States  health,  safety, 
labor  or  environmental  laws. 

Recent  GATT  rulings  and  new  proposals  in  the  Uruguay  Round 
and  the  NAFTA  negotiations  have  raised  concerns  that  U.S.  laws 
may  be  subject  to  challenge  by  foreign  governments.  For  example, 
in  1991,  a  GATT  dispute  panel  ruled  that  sections  of  the  Marine 
Mammal  Protection  Act,  designed  to  protect  dolphins,  constitute  a 
trade  barrier  that  are  in  violation  of  GATT. 

In  addition,  there  are  concerns  that  U.S.  environmental  and 
health  laws  may  be  subject  to  challenge,  because  both  the  proposed 
GATT  and  NAFTA  agreements  would  sanction  international  stand- 
ards for  pesticide  and  chemical  residues  on  food  that  maybe  weaker 
than  those  of  the  U.S. 

The  proposed  GATT  and  NAFTA  texts  would  also  apply  to  state 
health  and  environmental  standards  that  are  found  to  be  inconsist- 
ent with  GATT  standards.  GATT  has  recently  provided  an  example 
of  what  it  expects  the  Federal  Government  to  do  to  force  the  states 
to  comply  with  GATT  rules.  Despite  the  U.S.  Government's  argu- 
ments to  the  contrary,  a  GATT  dispute  panel  ruled  earlier  this 
year  that  the  U.S.  Constitution  does  not  prohibit  the  Federal  Gov- 
ernment from  preempting  the  laws  in  41  states  and  Puerto  Rico 
pertaining  to  the  tax  and  distribution  of  beer  and  wine  that  dis- 
criminate against  foreign  or  out-of-state  producers. 

Legislative  history 

The  Subcommittee  on  Commerce,  Consumer  Protection  and  Com- 
petitiveness held  hearings  on  health  and  environmental  issues  in- 
volved in  the  trade  negotiations.  Hearings  were  held  on  March  20, 
1991;  May  8,  1991;  and  May  15,  1991. 

On  May  12,  1992,  the  Subcommittee  on  Commerce,  Consumer 
Protection  and  Competitiveness  ordered  favorably  reported,  by 
voice  vote,  H.  Con.  Res.  246.  No  amendments  were  adopted  to  the 
resolution. 

On  June  18,  1992,  the  Committee  ordered  reported  the  resolu- 
tion, H.  Con.  Res.  246,  without  amendment,  by  voice  vote. 

On  August  6,  1992,  the  House  passed  H.  Con.  Res.  246  by  a  re- 
corded vote  of  362  to  0.  The  Senate  did  not  act  on  the  resolution. 

FAIR  TRADE  AND  EXPORT  EXPANSION  ACT  OF  1991 

(H.R.  787) 

A  bill  to  amend  the  Trade  Act  of  1974  to  strengthen  and  expand 
the  authority  of  the  U.S.  Trade  Representative  to  identify  trade  lib- 
eralization priorities,  and  for  other  purposes. 

Summary 

H.R.  787,  the  Fair  Trade  and  Export  Expansion  Act  of  1991,  as 
reported,  would  reauthorize  through  1995  the  so-called  "super  301" 
provisions  of  the  Trade  Act  of  1988  (section  310  of  the  Trade  Act  of 
1974)  that  expired  in  1990.  Super  301  was  originally  enacted  as  part 
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of  the  Omnibus  Trade  and  competitiveness  Act  of  1988  (P.L.  100- 
418)  for  the  purpose  of  giving  priority  trade  problems  special  atten- 
tion and  focus. 

Under  Super  301,  the  U.S.  Trade  Representative  (USTR)  is  re- 
quired within  30  days  after  issuing  the  National  Trade  Estimates 
Report  to  identify  foreign  trade  barriers  on  a  country-by-country 
basis  and  to  notify  Congress  of  its  conclusions  on  trade  barriers  by 
March  30th  of  each  year.  The  USTR  is  required  to  specifically  iden- 
tify for  Congress:  (1)  priority  practices,  including  major  barriers 
and  trade  distorting  practices,  the  elimination  of  which  are  likely 
to  have  the  most  significant  potential  to  increase  U.S.  exports, 
either  directly  or  through  the  establishment  of  a  beneficial  prece- 
dent; (2)  priority  foreign  countries;  and  (3)  estimates  of  the  total 
amount  by  which  U.S.  exports  of  goods  and  services  to  each  foreign 
country  identified  would  have  increased  during  the  preceding  cal- 
endar year  had  the  priority  practices  identified  not  existed. 

Within  21  days  after  the  USTR  identifies  priority  practices  and 
countries,  it  must  initiate  investigations  under  Section  301  of  the 
Trade  Act  to  resolve  identified  foreign  trade  barriers.  Negotiations 
are  then  conducted  for  up  to  six  months  to  reach  agreements  that 
would  eliminate  the  unfair  practices  over  a  three-year  period.  If  ne- 
gotiations fail,  the  President  may  take  trade  retaliatory  action  (e.g. 
tariffs,  quotas,  or  regulatory  sanctions). 

In  addition  to  reauthorizing  Super  301,  H.R.  787,  as  reported, 
would  give  the  Commerce  Department  new  responsibility  for  as- 
sessing the  financial  impact  of  the  priority  unfair  trade  practices 
that  the  USTR  identifies  under  Super  301.  Although  the  USTR  tes- 
tified before  the  Subcommittee  that  establishing  the  financial 
impact  of  unfair  practices  is  not  feasible,  the  General  Accounting 
Office,  in  response  to  a  Subcommittee  request,  found  in  a  recently 
issued  report  that  these  trade  values  can  be  determined.  The  re- 
ported bill,  therefore,  gives  this  new  duty  to  the  Commerce  Depart- 
ment, which  has  more  trade  data  and  industry  expertise  than  any 
other  department  in  the  Executive  Branch. 

Legislative  history 

H.R.  787  was  introduced  on  February  4,  1991  by  Representative 
Levin  of  Michigan.  The  Subcommittee  held  a  hearing  on  April  24, 
1991.  Testimony  was  received  from  J.  Michael  Farren,  under  Secre- 
tary of  International  Trade,  U.S.  Department  of  Commerce;  the 
Honorable  Sander  M.  Levin,  Member  of  Congress;  T.  Boone  Pick- 
ens, General  Partner,  Mesa  Limited  Partnership;  Dr.  David  Hill, 
President,  Fibers  Division,  Allied-Signal  Inc.;  Randall  R.  Vosbeck, 
FAIA,  Chairman,  International  Engineering  and  Construction  In- 
dustries Council,  Michael  Maibach,  Director  of  Government  Rela- 
tions, Intel  Corporation;  John  Turner,  Georgia  Pacific  Corporation; 
John  Howard,  Executive  Director,  Subcommittee  on  Market 
Access,  International  Division,  U.S.  Chamber  of  Commerce. 

On  October  23,  1991,  the  Subcommittee  reported  H.R.  787,  by 
voice  vote,  with  an  amendment. 

On  November  20,  1991,  the  Committee  reported  H.R.  787,  by 
voice  vote,  with  an  amendment.  (H.  Rept.  102-400,  Part  1,  Novem- 
ber 27,  1991). 
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Provisions  of  H.R.  787  reauthorizing  the  Super  301  authority 
were  incorporated  into  H.R.  5100  and  passed  the  House  on  July  8, 
1992,  by  a  recorded  vote  of  280-145.  The  Senate  failed  to  take 
action  on  H.R.  5100 

TRADE  ENHANCEMENT  ACT  OF  1992 

(H.R.  4100) 

A  bill  to  assure  mutually  advantageous  international  trade  in 
motor  vehicles  and  motor  vehicle  parts,  an  enhanced  market  for 
the  interstate  sale  and  export  of  domestically  produced  motor  vehi- 
cles and  motor  vehicle  parts,  and  the  retention  and  enhancement 
of  United  States  jobs. 

Summary 

The  U.S.  trade  deficit  with  countries  other  than  Japan  has  fallen 
from  96%  billion  in  1987  to  a  projected  $28  billion  in  1991— a  70% 
improvement.  However,  the  trade  deficit  last  year  with  Japan  actu- 
ally rose,  rather  than  declined.  The  U.S.  deficit  with  Japan  in  auto 
trade  now  accounts  for  nearly  70%  of  the  total  trade  deficit  with 
Japan,  and  45%  of  total  U.S.  trade  deficit  with  the  entire  world. 

There  were  no  Japanese  auto  transplants  manufacturing  autos 
in  the  United  States  in  1975,  but  in  1990  Japanese  transplants  pro- 
duced 1.5  million  autos  in  the  U.S.  and  accounted  for  16%  of  the 
domestic  U.S.  market. 

The  U.S.  trade  deficit  with  Japan  in  auto  parts  has  grown.  Since 
1985,  the  auto  parts  deficit  with  Japan  has  more  than  doubled  from 
about  $5  billion  to  $11  billion  in  1990.  According  to  University  of 
Michigan  projections,  the  auto  parts  deficit  is  likely  to  almost 
double  again  by  1994,  to  $19  billion.  Imports  to  supply  assembly  op- 
erations of  the  Japanese  transplants  account  for  a  large  share  of 
the  increase  in  auto  parts  imports  from  Japan. 

At  the  same  time,  access  to  the  Japanese  market  continues  to  be 
severely  limited.  In  Japan,  foreign  auto  producers  (from  all  na- 
tions) account  for  less  than  3%  of  the  market;  on  the  other  hand, 
Japan  has  almost  30%  of  the  U.S.  market  for  whole  vehicles  and 
more  than  10%  of  the  European  market. 

A  strong  auto  industry  is  extremely  important  to  the  well-being 
of  many  other  U.S.  industries,  as  well  as  the  overall  economy.  The 
auto  industry  (including  the  transplants)  accounts  for  about  13%, 
direct  and  indirect,  of  GNP;  12.4%  of  all  corporate  R&D;  nearly 
two  million  jobs;  and  over  25%  of  all  rubber,  lead,  iron  stampings, 
machine  tools,  glass  and  semiconductor  sales. 

H.R.  4100  contains  provisions  designed  to  improve  the  competi- 
tive performance  of  the  U.S.  auto  industry. 

H.R.  4100  would  establish  annual  merchandise  trade  deficit  re- 
duction targets  with  respect  to  Japan's  trade  deficit  with  the 
United  States  and  would  authorize  the  Secretary  of  Commerce  to 
impose  import  restrictions  on  foreign  motor  vehicles  if  targets  are 
not  met.  The  bill  would  require  the  United  States  Trade  Represent- 
ative to  negotiate  with  Japan  on  a  bilateral  agreement  that  would 
expand  the  access  of  U.S.  motor  vehicle  manufacturers  to  Japanese 
markets.  The  bill  also  directs  the  USTR  to  enter  into  similar  nego- 
tiations with  the  European  Community  and  to  initiate  a  multilater- 
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al  agreement  with  other  major  auto  producing  nations  to  rational- 
ize the  world-wide  market  access  and  production  of  motor  vehicles 
and  motor  vehicle  parts. 

Legislative  history 

H.R.  4100  was  introduced  on  Jan.  22,  1992.  The  bill  was  referred 
to  the  Committee  on  Energy  and  Commerce,  as  well  as  the  Com- 
mittee on  Ways  and  Means. 

A  series  of  hearings  on  H.R.  4100  were  held.  The  first  hearing 
was  on  March  5,  1992.  Witnesses  included  the  Honorable  Richard 
A.  Gephardt,  Majority  Leader,  the  Honorable  Sander  M.  Levin, 
Member  of  Congress;  Mr.  Owen  F.  Bieber,  President,  International 
Union  United,  Automobile,  Aerospace  and  Agricultural  Implement 
Workers  of  America  (UAW);  Mr.  Charles  A.  Corry,  Chief  Executive 
Officer,  USX  Corporation;  Dr.  Michael  Flynn,  Associate  Director, 
Office  for  the  Study  of  Automotive  Transportation,  the  University 
of  Michigan;  Mr.  James  H.  Mack,  Vice  President  for  Government 
Relations,  Association  and  Manufacturing  Technology. 

On  March  25,  1992,  a  second  hearing  was  held.  Witnesses  includ- 
ed the  Honorable  Marcy  Kaptur,  Member  of  Congress;  Mr.  Al  Pace, 
Stacee  Manufacturing,  Division  of  ABDMP  Corporation;  Mr.  Lee 
Kadrich,  Director  of  Foreign  Affairs,  Automotive  Parts  &  Accesso- 
ries Association;  Mr.  George  W.  Mathews,  Jr.,  President  and  Chief 
Executive  Officer,  Intermet  Corporation;  and  Mr.  John  E.  Reilly, 
Chairman,  Association  of  International  Automobile  Manufacturers. 

On  April  8,  1992,  the  final  hearing  was  held  on  the  legislation. 
Witnesses  included  Mr.  J.  Michael  Farren,  Under  Secretary  for 
International  Trade,  U.S.  Department  of  Commerce;  Mr.  Peter  J. 
Pestillo,  Vice  President  Corporate  Relations  and  Diversified  Busi- 
nesses, Ford  Motor  Company;  Dr.  Marina  v.N.  Whitman,  Vice 
President  and  Group  Executive  for  Public  Affairs  and  Marketing, 
General  Motors  Corporation;  Mr.  Robert  A.  Perkins,  Vice  Presi- 
dent— Washington  Affairs,  Chrysler  Corporation;  Mr.  Scott  Whit- 
lock,  Executive  Vice  President,  Honda  of  America  Manufacturing, 
Incorporated;  Mr.  Richard  Strauss,  President,  National  Automobile 
Dealers  Association;  and  Mr.  Walter  E.  Huizenga,  President,  Amer- 
ican International  Automobile  Dealers  Association. 

No  further  action  was  taken  on  H.R.  4100. 

FINANCIAL  INSTITUTIONS  SAFETY  AND  CONSUMER  CHOICE  ACT  OF  1991 

(H.R.  6) 

A  bill  to  reform  the  deposit  insurance  system  to  enforce  the  Con- 
gressionally  established  limits  on  the  amounts  of  deposit  insurance, 
and  for  other  purposes. 

!  Summary 

In  general,  the  purpose  of  H.R.  6  was  to  recapitalize  the  bank  in- 
surance fund  and  to  make  changes  in  the  regulation  of  banks, 
j  However,  the  bill,  as  referred  to  this  Committee,  also  included  pro- 
visions which  would  have  expanded  the  powers  of  banks  in  the 
businesses  of  insurance  and  securities.  This  expansion  was  recom- 
mended in  the  Treasury  Department  report  on  banking  reform, 
Modernizing  the  Financial  System,  Recommendations  for  Safer, 
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More  Competitive  Banks,  issued  in  February,  1991.  H.R.  6,  as  re- 
ported by  the  House  Banking  Committee  on  July  23,  1991,  included 
some,  but  not  all,  of  the  recommendations  of  the  Treasury  report  in 
this  area. 

The  Committee  reviewed  the  impact  on  the  insurance  and  securi- 
ties industries  if  banking  powers  were  expanded.  The  Subcommit- 
tee on  Commerce,  Consumer  Protection,  and  Competitiveness  fo- 
cused particularly  on  the  insurance-related  provisions  of  the  bill. 
Currently,  the  insurance  industry  is  experiencing  problems  in  ad- 
justing to  changing  financial  circumstances.  Insolvencies,  once  in- 
frequent in  the  industry,  have  risen  during  the  past  several  years. 
The  Committee,  through  its  Subcommittee  on  Commerce,  Con- 
sumer Protection,  and  Competitiveness  and  its  Subcommittee  on 
Oversight  and  Investigations,  has  held  extensive  hearings  over  the 
last  several  years  on  solvency  problems  in  the  insurance  industry 
and  deficiencies  in  the  solvency  regulatory  system. 

The  Commerce  Subcommittee  reviewed  the  impact  of  the  insur- 
ance provisions  of  H.R.  6  on  the  safety  and  soundness  of  the  bank- 
ing industry.  The  Committee  then  adopted  amendments  to  the  bill 
to  preserve  the  traditional  separation  between  banks  and  insurers. 
Banks  were  prohibited,  in  general,  from  engaging  in  insurance  un- 
derwriting. 

As  to  the  sales  of  insurance  by  banks,  the  Committee  included  a 
provision  prohibiting  banks  owned  by  financial  services  holding 
companies,  or  their  subsidiaries,  from  selling  insurance  beyond  the 
borders  of  the  chartering  state  unless  expressly  authorized  by  stat- 
ute in  the  state  in  which  insurance  would  be  sold.  The  reported  bill 
grandfathered  those  interstate  insurance  activities  that  were 
lawful  and  not  the  subject  of  legal  challenge  as  of  June  1,  1991. 
This  provision  was  designed  to  give  states  the  ability  to  explicitly 
address  whether,  and  to  what  extent,  out  of  state  banks  should  be 
allowed  to  sell  insurance  in  that  state.  The  bill  also  clarified  the 
scope  of  the  ability  of  national  banks  to  sell  insurance  in  small 
towns,  and  prohibited  national  banks  from  underwriting  or  selling 
title  insurance. 

The  Committee  amendments  also  required  certain  consumer  pro- 
tections when  banks  sell  insurance.  The  reported  bill  included  pro- 
visions to  protect  consumers  from  tying  and  other  abusive  practices 
when  banks  sell  insurance,  including  a  prohibition  on  the  solicita- 
tion of  insurance  required  by  a  loan  prior  to  a  written  loan  com- 
mitment. Similarly,  the  bill  restricted  the  disclosure  of  confidential 
consumer  information  and  provided  for  disclosure  to  consumers  re- 
garding the  non-Federally  insured  status  of  insurance  products  sold 
by  banks. 

Legislative  history 

H.R.  6  was  introduced  on  January  3,  1991,  by  Chairman  Gonza- 
lez. 

On  July  11,  1991,  the  Subcommittee  held  a  hearing  on  the  insur- 
ance aspects  of  the  legislation.  Testimony  was  received  from  the 
Honorable  Jerome  H.  Powell,  Assistant  Secretary  for  Domestic  Fi- 
nance, Department  of  the  Treasury;  Warren  R.  Wise,  Executive 
Vice  President  and  Chief  Counsel,  Massachusetts  Mutual  Life  In- 
surance Company,  accompanied  by  Gary  Hughes,  Chief  Counsel, 
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Securities,  ACLI  and  Tony  Valanzano,  President,  Valanzano  and 
Associates,  Retained  Counsel  to  AIA;  Harry  F.  Curtis,  c/o  THE 
CIMA  COMPANIES,  INC.,  accompanied  by:  Jonathan  Sallet,  Coun- 
sel, Alliance  for  Separation  of  Banking  and  Insurance;  David  Ball- 
weg,  President,  Independent  Bankers  Association  of  America; 
Edward  L.  Yingling,  Executive  Director,  Government  Relations, 
American  Bankers  Association. 

Subsequently,  the  Committee  on  Banking,  Finance,  and  Urban 
Affairs  reported  H.R.  6,  as  amended,  on  July  23,  1991.  The  bill  was 
sequentially  referred  to  the  Energy  and  Commerce  Committee 
until  September  27,  1991  (subsequently  extended  until  October  4, 
1991),  for  consideration  of  provisions  within  the  Committee's  juris- 
diction. Within  the  Committee,  the  legislation  was  referred  to  the 
Commerce  Subcommittee,  and  to  the  Subcommittee  on  Telecom- 
munications and  Finance. 

On  September  16,  1991,  the  Subcommittee  met  in  open  session 
and  ordered  reported,  as  amended,  a  Committee  Print  consisting  of 
portions  of  the  bill  H.R.  6  relevant  to  the  Subcommittee's  jurisdic- 
tion, by  voice  vote,  a  quorum  being  present. 

On  September  25,  1991,  the  full  Committee  met  in  open  session 
and  ordered  reported  the  bill  H.R.  6,  as  amended,  by  a  recorded 
vote  of  29-12,  a  quorum  being  present. 

The  Committee  reported  the  bill  on  October  4,  1991  (H.  Rept. 
102-157,  Part  4).  A  supplemental  report  was  filed  on  October  7, 
1991  (H.  Rept.  102-157,  Part  6). 

Subsequent  to  the  reporting  of  the  bill  by  the  Committee  on 
Energy  and  Commerce,  a  compromise  was  reached  between  the 
Committee  Chairman  and  the  Chairman  of  the  Committee  on 
Banking,  Finance,  and  Urban  Affairs  with  respect  to  the  provisions 
of  title  IV  of  the  legislation  involving  bank  powers.  This  compro- 
mise was  considered  as  original  text  for  the  purpose  of  amendment 
pursuant  to  the  rule  providing  for  further  consideration  adopted  by 
the  House  (H.  Res.  266).  (A  previous  rule,  H.  Res.  264,  provided  for 
the  initial  consider atiQn  of  the  bill.) 

The  bill  was  considered  by  the  House  on  October  30  and  31  and 
on  November  1  and  4.  On  October  31,  1991,  an  amendment  to 
strike  title  IV  was  defeated  by  a  roll  call  vote  of  200-216.  On  No- 
vember 4,  1991,  a  motion  to  recommit  to  the  Committee  on  Bank- 
ing, Finance,  and  Urban  Affairs  with  instructions  to  strike  title  IV 
except  for  certain  insurance  related  provisions  of  title  TV  was  de- 
feated by  a  roll  call  vote  of  160-253.  On  November  4,  1991,  the 
House  failed  to  pass  the  bill  by  a  roll  call  vote  of  89-324. 

Subsequently,  the  House  considered  two  additional  bills  to  re- 
capitalize the  bank  insurance  fund,  H.R.  2094,  which  failed  to  pass 
on  November  14,  1991,  by  a  roll  call  vote  of  191-227,  and  H.R.  3768, 
which  passed  on  November  21,  1991  by  vote  of  344-84.  On  Novem- 
ber 23,  1991  the  House  passed  S.  543  after  inserting  the  text  of  H.R. 
3768.  Differences  were  resolved  in  conference  and  the  President 
signed  S.  543  on  December  19,  1991,  as  Public  Law  102-242. 

THE  ANTI-CAR  THEFT  ACT  OF  1992 

Public  Law  102-519  (H.R.  4542) 
Legislation  to  prevent  and  deter  auto  theft. 
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Summary 

H.R.  4542  is  entitled  the  Anti-Car  Theft  Act  of  1992. 

Car  theft  is  now  the  nation's  number  one  property  crime  prob- 
lem. In  1991,  more  than  1.6  million  motor  vehicles  were  reported 
stolen — 34%  more  than  in  1986.  The  value  of  stolen  automobiles  in 
1991  is  estimated  to  be  between  $8  and  $9  billion,  or  more  than 
50%  of  the  value  of  all  property  lost  to  crime  in  that  year. 

H.R.  4542  contains  provisions  designed  to  deter  motor  vehicle 
theft.  To  achieve  this  purpose,  this  legislation  would  amend  the 
Motor  Vehicle  Theft  Law  Enforcement  Act  of  1984  to  provide  for 
greater  parts  marking  of  not  only  passenger  cars,  but  also  multi- 
purpose vehicles  and  light-duty  trucks. 

H.R.  4542  also  contains  tough  penalties  for  the  operation  of 
"chop  shops"  and  for  "carjacking".  This  legislation  would  increase 
Federal  efforts  in  working  with  State  and  local  governments  to 
thwart  motor  vehicle  thefts  and  to  make  motor  vehicle  titling  and 
registration  uniform  among  the  different  States. 

In  this  regard,  the  legislation  would  set  up  a  national  title  infor- 
mation system  which  could  be  accessed  easily  to  permit  the  States 
to  determine  the  validity  and  status  of  a  vehicle  title.  In  addition,  a 
national  information  system  would  be  established  to  permit  insur- 
ance carriers  and  others  to  verify  whether  vehicles  or  vehicle  parts 
have  been  reported  as  stolen.  At  the  same  time,  the  bill  recognizes 
that  titling,  vehicle  registration,  and  control  of  vehicle  salvage  at 
the  State  government  level  is  not  uniform  and  consistent  and  needs 
improvement  if  such  information  is  to  be  adequate  and  reliable. 

Legislative  history 

On  September  10,  1992,  the  Subcommittee  held  a  hearing.  Wit- 
nesses included  the  Honorable  Philip  Sharp,  Member  of  Congress; 
the  Honorable  Charles  E.  Schumer,  Member  of  Congress;  Mr.  Paul 
Jackson  Rice,  Chief  Counsel,  National  Highway  Traffic  Safety  Ad- 
ministration; Mr.  Thomas  H.  Hanna,  President,  Motor  Vehicle 
Manufacturers  Association;  Mr.  Alan  Reuther,  Legislative  Director, 
United  Auto  Workers;  Mr.  Herman  Brandau,  Associate  General 
Counsel,  State  Farm  Mutual  Automobile  Insurance  Company;  Mr. 
George  C.  Nield,  President,  Association  of  International  Automo- 
bile Manufacturers;  and  Mr.  James  Watson,  Vice  President,  ABC 
Auto  Parts. 

On  September  17,  1992,  the  Committee  on  Energy  and  Commerce 
met  in  open  session  and  ordered  reported  the  bill  H.R.  4542  with 
an  amendment  by  voice  vote,  a  quorum  being  present.  (H.  Rept. 
102-851,  Part  2.) 

On  October  6,  1992,  the  House  passed  an  amended  version  of 
H.R.  4542  by  voice  vote,  after  discussions  between  the  two  Commit- 
tees. On  October  8,  1992,  H.R.  4542  passed  the  Senate  by  voice  vote. 

On  October  25,  1992,  H.R.  4542  was  signed  into  law  by  the  Presi- 
dent (Public  Law  102-519). 
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AUTO  CONTENT  LABELING  REQUIREMENTS 

(H.R.  4220,  H.R.  4228,  H.R.  4230) 

Legislation  to  require  manufacturers  of  passenger  cars,  light 
trucks,  and  sport  utility  vehicles  to  display  on  such  car,  trucks,  and 
vehicles  sold  in  the  United  States  a  statement  of  estimated  range 
of  domestic  content  in  such  cars,  trucks,  and  vehicles  and  for  other 
purposes. 

Summary 

This  legislation  would  require  auto  manufacturers  to  calculate 
the  domestic  content  for  vehicles  and  would  require  labels  to  be 
placed  on  new  cars  indicating  the  percentage  value  of  auto  parts 
installed  on  such  cars  which  originated  in  the  United  States  and 
Canada.  In  addition,  manufacturers  would  be  required  to  identify 
the  country  of  origin  of  the  engine  and  transmission  on  the  vehi- 
cle's label. 

Legislative  history 

The  Subcommittee  held  hearings  on  the  labeling  requirements 
established  by  H.R.  4220,  H.R.  4228  and  H.R.  4230  on  September 
10,  1992. 

AUDIO  HOME  RECORDING  ACT 

Public  Law  102-563  (S.  1623,  H.R.  4567) 

A  bill  to  amend  title  17,  United  States  Code,  to  implement  a  roy- 
alty payment  system  and  a  serial  copy  management  system  for  dig- 
ital audio  recording,  to  prohibit  certain  copyright  infringement  ac- 
tions, and  for  other  purposes. 

Summary 

The  Audio  Home  Recording  Act  of  1992  (H.R.  4567)  is  designed 
specifically  to  respond  to  the  threat  that  the  perfect  copying  capa- 
bility of  the  digital  audio  recorder  presents  to  individuals  engaged 
in  the  professions  of  creating  and  marketing  prerecorded  music. 
Both  bills  prohibit  certain  copyright  infringement  actions  against 
consumers  for  making  analog  or  digital  audio  copies  for  private 
noncommercial  use  and  against  manufacturers  and  importers  for 
making  such  recording  devices  available  to  American  consumers. 
Further,  they  require  the  incorporation  of  serial  copy  limitation 
systems  in  all  digital  audio  recorders  and  interface  devices.  In  addi- 
tion, the  bills  require  all  manufacturers  and  importers  to  pay  a 
small  royalty  fee  for  every  digital  audio  recorder  and  digital  audio 
recording  medium  made  available  to  American  consumers.  This 
money  eventually  will  be  distributed  to  copyright  holders  via  the 
U.S.  Copyright  Tribunal. 

To  date,  American  consumers  have  been  denied  access  to  this 
revolutionary  technology  due  to  the  threat  of  lawsuits  involving 
the  electronics  manufacturers,  recording  companies,  and  music  art- 
ists in  the  United  States. 

On  July  11,  1991,  the  consumer-electronics  industry,  the  record- 
ing industry,  music  publishers,  songwriters  and  groups  in  favor  of 
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maintaining  the  consumer's  home  taping  capabilities  announced 
that  a  compromise  had  been  reached  on  digital  audio  recording 
technology  that  would  end  the  disputes  and  pave  the  way  for  the 
wide-scale  introduction  of  digital  audio  recorders  to  American  con- 
sumers. The  compromise  is  embodied  in  H.R.  4567  and  H.R.  5982. 

The  legislation  resolves  two  long-debated  and  outstanding  issues 
in  the  musical  recording  area.  First,  for  more  than  a  decade,  the 
music  industry  has  used  lawsuits  and  other  methods  to  deter  elec- 
tronics manufacturers  and  importers  from  making  digital  audio  re- 
corders available  to  American  consumers.  Essentially,  the  record- 
ing companies'  and  creative  artists'  fear  that  the  precision  of  the 
digital  audio  recording  capabilities  will  result  in  reduced  sales  and 
royalties  due  to  illegal,  or  "bootleg",  copying,  as  well  as  home  copy- 
ing by  the  consumers.  Under  H.R.  5982,  recording  companies  and 
artists  are  protected  through  the  royalty  payment  system  and  the 
serial  copying  limitation  provision. 

Second,  the  recording  industry  has  always  maintained  that  home 
taping  is  illegal.  Consumers  and  the  electronics  industry  have 
argued  that  home  taping  that  is  not  for  direct  or  indirect  commer- 
cial advantage  is  not  illegal.  Both  bills  establish,  for  the  first  time, 
that  home  taping  by  a  consumer  for  private,  noncommercial  use  is 
not  illegal. 

Legislative  history 

On  March  25,  1992,  Chairwoman  Collins  introduced  H.R.  4567, 
the  Audio  Home  Recording  Act  of  1992. 

On  March  25,  1992,  H.R.  4567  was  referred  to  the  Committee  on 
Energy  and  Commerce,  as  well  as  the  Committee  on  the  Judiciary 
and  the  Committee  on  Ways  and  Means.  On  March  26,  1992,  it  was 
referred  to  the  Subcommittee  on  Commerce,  Consumer  Protection 
and  Competitiveness. 

On  March  31,  1992,  the  Subcommittee  held  hearings  on  H.R. 
4567.  Testimony  was  received  from  two  witnesses  from  the  Depart- 
ment of  Commerce:  Mr.  Michael  K.  Kirk,  Assistant  Commissioner 
for  External  Affairs,  U.S.  Patent  and  Trademark  Office  and  Dr. 
Robert  Hebner,  Deputy  Director,  Electronic  and  Electrical  Engi- 
neering Laboratory  of  the  National  Institute  of  Standards  and 
Technology.  Testimony  was  also  received  from  Ms.  Dionne  War- 
wick, BMI  Songwriter  and  Arista  Recording  artist,  Mr.  John  Roach 
of  Tandy  Corporation  (representing  the  electronics  industry),  Mr. 
Jason  Berman  of  the  Recording  Industry  Association  of  America, 
Mr.  Edward  Murphy  of  the  National  Music  Publisher's  Association, 
representing  the  Copyright  Coalition,  and  Mr.  Gary  Shapiro  of 
Electronic  Industries  Association  representing  the  Home  Recording 
Rights  Coalition. 

On  May  12,  1992,  the  Subcommittee  on  Commerce,  Consumer 
Protection  and  Competitiveness  met  in  open  session  and  ordered 
reported  the  bill  H.R.  4567,  with  an  amendment,  by  unanimous 
voice  vote,  a  quorum  being  present. 

On  June  2,  1992,  the  Committee  on  Energy  and  Commerce  met 
in  open  session  and  ordered  reported  the  bill  H.R.  4567,  with  an 
amendment,  by  unanimous  voice  vote,  a  quorum  being  present. 
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On  August  4,  1992,  H.R.  4567  was  reported  to  House,  as  amend- 
ed, by,  the  Committee  on  Energy  and  Commerce  (H.  Rept.  102-780, 
Part  1.) 

On  September  17,  1992,  a  similar  measure,  H.R.  3204,  the  Audio 
Home  Recording  Act  of  1991,  which  also  embodied  the  July  11, 
1991  compromise,  was  reported  out  of  the  House  Committee  on  the 
Judiciary.  On  September  21,  1992,  it  was  reported  out  of  the  House 
Committee  on  Ways  and  Means. 

On  September  22,  1992,  a  compromise  bill,  H.R.  5982,  reflecting 
the  work  of  the  three  Committees  was  introduced. 

On  September  22,  1992,  H.R.  3204  was  called  up  by  the  House 
under  suspension  of  rules.  H.R.  3204  was  amended  by  the  text  of 
the  compromise  bill,  H.R.  5982.  The  motion  to  suspend  the  rules 
and  pass  the  bill,  as  amended,  was  agreed  to  by  voice  vote. 

On  September  22,  1992,  the  House  struck  all  after  the  enacting 
clause  of  S.  1623,  the  Audio  Home  Recording  Act  of  1991,  and  sub- 
stituted the  language  of  H.R.  3204  as  amended  by  voice  vote. 

On  October  7,  1992,  the  Senate  agreed  to  the  House  amendment 
by  voice  vote  and  the  bill  was  cleared  for  the  White  House. 

On  October  20,  1992,  the  bill  was  presented  to  the  President.  On 
October  28,  1992,  the  legislation  was  signed  by  the  President,  P.L. 
102-563. 

THE  CONSUMER  PRODUCT  SAFETY  COMMISSION  REAUTHORIZATION 

(H.R.  4706) 

To  amend  the  Consumer  Products  Safety  Act  to  extend  the  au- 
thorization of  appropriations  under  the  Act  and  for  other  purposes. 

Summary 

H.R.  4706  reauthorizes  the  Consumer  Product  Safety  Commission 
(CPSC)  for  two  years  at  the  levels  requested  in  the  President's 
budget— $42.1  million  for  fiscal  year  1993  and  $43.2  million  for 
fiscal  year  1994.  It  authorizes  an  additional  $6.5  million  beyond  the 
President's  request  for  relocation  expenses  for  the  Commission  for 
fiscal  year  1993. 

Each  year,  a  number  of  children  are  killed  or  injured  by  choking 
on  toys  and  other  children's  products.  Consumer  and  child  safety 
advocates  have  recommended  requiring  manufacturers  to  label 
their  products  to  notify  purchasers  of  the  hazards  of  choking  that 
may  be  present  with  certain  products.  Title  II  of  H.R.  4706  requires 
such  labelling  on  balloons,  marbles,  games  of  skill  which  contain 
small  balls,  and  all  toys  and  articles  containing  a  small  part  and 
intended  for  children  aged  3  to  6.  The  bill  further  requires  that  all 
balls  intended  for  children  under  the  age  of  three  have  a  minimum 
diameter  of  1.75  inches  to  reduce  the  risk  of  choking  by  children. 

The  bill  also  requires  that  bicycle  helmets  comply  with  any  one 
of  the  existing  sets  of  voluntary  safety  standards,  pending  the  es- 
tablishment of  a  mandatory  safety  standard  by  the  CPSC.  In  addi- 
tion, the  legislation  requires  manufacturers  to  place  warning  labels 
on  five  gallon  buckets,  with  the  label  subject  to  review  by  the 
CPSC,  and  requires  the  CPSC  to  consider  additional  ways  to  reduce 
the  hazard  to  infants  of  drowning  in  five  gallon  buckets.  Title  II  of 
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H.R.  4706  incorporates,  with  modifications,  the  provisions  of  H.R. 
3809,  the  Toy  Injury  Reduction  Act. 

Legislative  history 

On  February  26,  1992,  the  Subcommittee  held  a  hearing  on  the 
reauthorization  of  the  CPSC  and  on  H.R.  3809,  the  Toy  Injury  Re- 
duction Act.  Witnesses  included  the  Honorable  Sam  Gejdenson, 
Member  of  Congress;  the  Honorable  Jacqueline  Jones-Smith,  Chair- 
man, CPSC,  accompanied  by  Commissioner  Carol  Dawson  and  Com- 
missioner Mary  Gall;  Master  Kyle  Massey,  Carolyn  Stamm's  6th 
Grade  Class,  accompanied  by:  Zach  Bradley,  John  Davis,  Carissa 
Frasca,  Leslie  Gregory,  and  Emily  Letts,  Old  Donation  School  for 
the  Gifted  and  Talented. 

Also  testifying  were  Mr.  David  Pittle,  Technical  Director,  Con- 
sumers Union;  Ms.  Lucinda  Sikes,  Staff  Attorney,  U.S  Public  Inter- 
est Research  Group;  and  Mr.  Aaron  Locker,  Esquire,  testifying  on 
behalf  of  the  Toy  Manufacturers  of  America. 

On  March  31,  1992,  Chairwoman  Collins  introduced  H.R.  4706. 
On  April  2,  1992,  the  Subcommittee  met  in  open  session  and  or- 
dered reported  the  bill  by  voice  vote. 

On  June  17  and  18,  1992,  the  Committee  considered  the  bill.  On 
June  18,  1992,  the  Committee  ordered  reported  the  bill,  with 
amendment,  by  a  recorded  vote  of  32  to  10.  The  Committee  report- 
ed the  bill  on  July  2,  1992  (H.Rept.  102-649). 

On  August  12,  1992,  the  Committee  on  Rules  held  a  hearing  on 
H.R.  4706.  The  Committee  reported  a  modified  open  rule,  H.Res. 
555  (H.Rept.  102-840)  on  August  12.  The  rule  was  adopted  by  the 
House,  by  voice  vote,  on  September  9,  1992. 

On  September  10,  1992,  the  House  considered  H.R.  4706  and  the 
bill  was  passed,  amended,  by  voice  vote. 

On  September  15,  1992,  the  bill  was  received  in  the  Senate  and 
was  referred  to  the  Senate  Committee  on  Commerce,  Science,  and 
Transportation. 

SEIZURE  OF  IRAQI  ASSETS 

(H.R.  1286) 

A  bill  to  grant  certain  authorities  to  the  Secretary  of  Treasury 
with  respect  to  the  seizure  of  assets  in  the  United  States. 

Summary 

H.R.  1286  would  grant  certain  authorities  to  the  Secretary  of  the 
Treasury  with  respect  to  the  seizure  of  assets  in  the  United  States 
if  those  assets  are  owned  or  controlled  by  the  Government  of  Iraq. 
The  bill  would  also  give  the  Secretary  of  the  Treasury  authority  to 
provide  for  the  continued  operation  of  any  seized  firms,  so  that 
American  companies  are  not  deprived  of  needed  technology  and 
equipment  if  such  companies'  activities  are  important  to  U.S.  secu- 
rity interests.  In  addition,  the  bill  would  give  the  President  access 
to  information  needed  to  identify  entities  owned  or  controlled  by 
the  Government  of  Iraq  in  the  United  States. 

The  seizure  portion  of  H.R.  1286  was  needed  because  of  the  spe- 
cial circumstances  regarding  the  military  action  against  Iraq.  The 
ability  to  continue  to  operate  seized  firms  is  needed,  as  shown  at 
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the  Subcommittee  hearing  on  February  21,  1991,  when  an  Ameri- 
can manufacturer  testified  that  his  company  has  been  unable  to 
make  F-14  parts  for  the  Defense  Department  since  a  machine  tool 
firm  in  Ohio,  owned  by  the  Government  of  Iraq,  was  closed  pursu- 
ant to  the  President's  executive  orders  blocking  all  Iraqi-owned 
assets  in  the  United  States.  Had  Congress  formally  declared  war  on 
Iraq,  the  President  could  have  used  authority  under  the  Trading 
with  the  Enemy  Act  to  operate  an  Ohio  machine  tool  firm  so  that 
U.S.  defense  contractors  could  obtain  needed  supplies.  Witnesses  at 
the  same  hearing  testified  that  the  Commerce  Department  current- 
ly does  not  give  Customs  agents  unrestricted  access  to  export  li- 
cense files  for  purposes  of  conducting  investigations  of  illegal  activ- 
ity of  the  Government  of  Iraq  in  the  United  States.  Under  H.R. 
1286,  those  agencies  designated  by  the  President  to  enforce  orders 
blocking  trade  with  Iraq  would  have  access  to  any  information 
needed  to  thoroughly  and  effectively  conduct  their  investigations. 

Legislative  history 

The  Subcommittee  held  a  hearing  on  February  21,  1991,  receiv- 
ing testimony  from  John  C.  Kelley,  Director  of  Strategic  Investiga- 
tions Division,  accompanied  by  Thomas  Baumgardener,  Technology 
Investigations  Branch  Chief,  Strategic  Investigations  Division;  Dr. 
Stephen  Bryen,  President,  Delta  Technology;  Joseph  R.  McCol- 
lough,  President,  Stanley  Aviation.  On  March  6,  1991,  Mrs.  Collins 
introduced  H.R.  1286. 

On  April  18,  1991,  the  Subcommittee  amended  the  bill  and  re- 
ported it  to  full  Committee  by  voice  vote. 

On  May  21,  1991,  the  full  Committee  ordered  reported  H.R.  1286, 
as  amended,  by  voice  vote.  (H.Rept.  102-162,  Part  1,  July  25,  1991). 

INSURANCE  INDUSTRY  STUDY 

(H.R.  4731) 

A  bill  to  require  the  Secretary  of  the  Treasury  to  conduct  a  study 
and  report  to  the  Congress  regarding  the  insurance  industry  in  the 
United  States. 

Summary 

The  purpose  of  H.R.  4731  is  to  provide  the  Congress  with  a  study 
of  the  United  States  insurance  industry. 

H.R.  4731,  as  introduced,  would  have  directed  the  Secretary  of 
the  Treasury  to  conduct  a  study  of  the  insurance  industry  in  the 
United  States,  focusing  on  the  industry's  role  in  financial  interme- 
diation. The  bill,  as  reported  by  the  full  Committee,  would  direct 
the  Secretary  of  Commerce,  working  in  consultation  with  a  number 
of  federal  agencies,  to  produce  a  study  that  would  review  the  insur- 
ance industry's  primary  role  as  provider  of  indemnification  against 
financial  loss  as  well  as  its  role  as  financial  intermediary.  The  Sec- 
retary would  be  directed  to  investigate  and  report  on  the  nature 
and  role  of  the  business  of  insurance  in  interstate  and  foreign  com- 
merce and  to  consider  the  impact  of  international  trade  agree- 
ments— both  existing  and  proposed — on  insurance  industry  solven- 
cy. Finally,  the  study  would  investigate  possible  adverse  effects  of 
problems  in  the  industry  on  the  availability  and  affordability  of  in- 
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surance  in  the  U.S.;  on  the  stability  of  the  industry;  and  on  U.S. 
credit  markets. 

Legislative  history 

H.R.  4731  was  introduced  on  April  1,  1992  by  Mr.  Erdreich.  Sub- 
sequently, the  Committee  on  Banking,  Finance,  and  Urban  Affairs 
reported  the  bill  on  July  9,  1992.  The  bill  was  sequentially  referred 
to  the  Energy  and  Commerce  Committee  until  July  31,  1992  (later 
extended  until  August  7,  1992). 

On  July  29,  1992,  the  Subcommittee  reported  the  bill,  with  an 
amendment  in  the  nature  of  a  substitute,  by  voice  vote. 

On  August  4,  1992,  the  full  Committee  ordered  reported  the  bill 
H.R.  4731,  with  amendment,  by  voice  vote  (H.  Rept.  102-666,  Part 
II,  filed  August  7). 

LONG-TERM  CARE  INSURANCE  (FEDERAL  STANDARDS) 

(H.R.  5376,  H.R.  4848,  H.R.  2378,  H.R.  1916,  and  H.R.  1205) 

Legislation  to  amend  the  Social  Security  Act  to  improve  the 
quality  of  long-term  care  insurance  and  to  protect  consumers 
through  the  establishment  of  national  standards,  and  for  other  pur- 
poses. 

Summary 

Long-term  care  insurance  policies  are  relatively  new  insurance 
products.  Although  a  few  carriers  have  offered  them  for  many 
years,  only  within  the  last  few  years  has  there  been  widespread 
competition  in  this  area.  According  to  one  estimate,  before  1985, 
only  about  20  companies  sold  long-term  care  insurance,  and  only 
about  100,000  Americans  had  bought  policies.  Since  then,  the  num- 
bers have  risen  to  the  point  where  143  companies  were  selling  this 
product,  and  roughly  1.9  million  Americans  had  bought  some  form 
of  it,  by  the  end  of  1990. 

Unfortunately,  the  rush  to  sell  long-term  care  insurance  has  bred 
abuses  and  consumer  confusion.  Although  there  has  been  some  reg- 
ulation at  the  state  level,  proponents  of  federal  legislation  contend 
that  it  has  not  kept  pace  with  the  practices  in  the  field. 

A  number  of  bills  address  consumer  protection  in  the  long-term 
care  insurance  market  by  regulating  the  insurance  products  them- 
selves and  the  ways  in  which  they  are  marketed.  The  bills  aim  to 
ensure  that  consumers  have  access  to  understandable,  high  quality 
policies  that  protect  their  needs  and  future  interests.  Among  the 
topics  addressed  by  this  legislation  are  sales  practices,  disclosure  of 
information  on  claim  denials,  conditions  imposed  by  insurers  on  re- 
ceipt of  benefits,  clarity  regarding  coverage  provided,  limitations  on 
exclusions  and  restrictions  on  claims,  inflation  protection,  limits  on 
premiums  increases,  and  provisions  addressing  the  non-forfeiture  of 
benefits. 

Legislative  history 

H.R.  5376  was  introduced  by  Chairwoman  Collins  on  June  11, 
1992.  H.R.  4848  was  introduced  by  Representative  Waxman  on 
April  9,  1992.  H.R.  2378  was  introduced  by  Representative  Bruce  on 
May  17,  1991.  H.R.  1916  was  introduced  by  Representative  Wyden 
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on  April  17,  1991.  H.R.  1205  was  introduced  by  Representative 
Rowland  on  February  28,  1991. 

The  first  of  two  hearings  was  held  on  October  24,  1991.  The  hear- 
ing examined  the  difficulty  consumers,  usually  older  Americans, 
have  experienced  in  determining  whether  they  need  long-term  care 
insurance,  as  well  as  the  policy  options,  terms,  and  limitations.  In- 
surer and  agent  practices  and  the  quality  of  policies  themselves 
were  reviewed.  Also  receiving  attention  was  the  success  of  various 
states  in  regulating  the  market. 

At  the  Subcommittee's  hearing  on  October  24,  1991,  testimony 
was  received  from:  Betty  Tyler;  Barbara  Anthony,  Chief  of  Public 
Protection  Bureau,  Assistant  Attorney  General,  Office  of  the  Attor- 
ney General;  Janet  Shikles,  Director,  Health  Policy  Issues,  U.S. 
General  Accounting  Office;  Paul  S.  Rapo,  Associate  Legal  Director, 
Aetna  Life  Insurance  Company,  testifying  on  behalf  of  the  Health 
Insurance  Association  of  America;  and  James  Firman,  Chief  Execu- 
tive Officer,  United  Seniors  Health  Cooperative. 

The  second  hearing  was  held  on  July  23,  1992.  This  hearing  con- 
sidered the  effectiveness  of  proposed  legislation  in  eliminating  the 
problems  associated  with  this  insurance  product.  The  hearing  also 
focused  on  the  need  to  ensure  that  policies  sold  will  provide  con- 
sumers with  adequate  value  and  adequate  protection.  Attention 
was  also  given  to  the  need  for  uniform  federal  standards  for  regula- 
tion of  this  type  of  insurance.  Witnesses  included  Mr.  William  H. 
McCartney,  Nebraska  Director  of  Insurance,  NAIC  President,  Na- 
tional Association  of  Insurance  Commissioners;  Mr.  Ronald  D. 
Hagen,  Amex  Life  Assurance  Company;  Mr.  Joseph  Perkins,  AARP 
Board  of  Directors,  American  Association  of  Retired  Persons;  Mr. 
Robert  W.  DeCoursey,  Association  of  Health  Insurance  Agents;  Mr. 
Carl  E.  Scott,  Mutual  of  Omaha  Companies;  and  Ms.  Valerie 
Wilbur,  American  Association  of  Homes  for  the  Aging. 

COLLISION  DAMAGE  WAIVER  ACT 

(H.R.  1293) 

A  bill  to  prohibit  rental  car  companies  from  imposing  liability  on 
renters  with  certain  exceptions,  to  prohibit  such  companies  from 
selling  collision  damage  waivers  in  connection  with  private  passen- 
ger automobile  rental  agreements  of  not  more  than  30  days,  and 
for  other  purposes. 

Summary 

Car  rental  companies  generally  require  renters  to  assume  the 
full  cost  of  any  collision  damage  or  loss  to  a  rented  vehicle.  Howev- 
er, for  an  additional  charge,  generally  varying  between  $9  and  $13 
a  day,  a  renter  can  purchase  a  collision  damage  waiver  (CDW), 
under  which  the  car  rental  company  will  waive  the  consumer's  li- 
ability for  collision  damage  or  loss,  subject  to  certain  exceptions. 

Many  experts  have  pointed  to  a  multitude  of  abusive  practices 
associated  with  the  sale  of  CDWs.  For  example,  in  a  1988  report,  a 
Task  Force  of  the  National  Association  of  Attorneys  General 
(NAAG),  representing  the  state  attorneys  general,  identified  sever- 
al "deceptive,  unfair  and  unconscionable"  practices  associated  with 
the  sale  of  CDWs.  The  National  Association  of  Insurance  Commis- 


224 


sioners  (NAIC)  pointed  to  "high  rates,  hard-sell  and  scare  tactics 
used  upon  consumers,  failure  to  advise  customers  of  alternatives  to 
the  coverage  being  offered  exclusions  from  coverage  and  deceptive 
advertising  of  rates."  Consumer  Reports,  in  a  July  1989  article, 
pointed  out  that,  at  $10  a  day,  the  cost  of  a  CDW  comes  out  to 
$3650  a  year,  far  in  excess  of  regular  auto  insurance. 

In  a  study  released  in  May  of  1990,  the  US  Public  Interest  Re- 
search Group  (US  PIRG)  also  documented  the  high  cost  and  abu- 
sive practices  associated  with  the  sale  of  CDWs.  According  to  US 
PIRG,  "CDW  is  often  sold  under  coercive  circumstances,  at  exces- 
sive prices  and  with  misleading  and  deceptive  statements  about 
coverage."  According  to  the  report,  the  add-on  cost  of  CDWs  can  in- 
crease the  cost  of  renting  a  car  up  to  48%  a  day. 

Yet,  not  all  consumers  need  to  purchase  CDWs.  For  example,  in 
some  cases  (according  to  Consumer  Reports,  about  60%),  damage  to 
rental  cars  is  already  covered  by  an  individual's  personal  auto  in- 
surance policy.  (However,  restrictions  in  a  personal  auto  insurance 
policy  may  limit  the  degree  of  coverage.)  In  other  cases,  when  the 
rental  is  for  a  business  purpose,  the  renter's  business  may  cover 
any  damage  claims.  In  addition,  credit  card  companies  are  increas- 
ingly offering  collision  coverage  automatically  for  car  rentals 
charged  to  their  cards,  but  such  coverage  is  often  only  secondary, 
requiring  a  renter  to  first  make  a  claim  under  personal  auto  insur- 
ance. 

However,  many  renters  do  not  know  when  they  step  up  to  the 
car  rental  counter  whether  their  other  insurance  coverage  is  ade- 
quate. Since  the  potential  liability  is  large,  many  renters  feel  safer 
paying  the  extra  amount  for  the  CDW. 

H.R.  1293  would  address  the  abuses  involved  in  the  sale  of  CDWs 
by  prohibiting  the  sale  of  CDWs.  The  legislation  would  generally 
prohibit  rental  care  companies  from  holding  renters  liable  for  loss 
or  damage  to  a  rental  car,  with  certain  limited  exceptions. 

Legislative  history 

On  March  6,  1991,  Subcommittee  Chairwoman  Collins  introduced 
H.R.  1293.  The  Subcommittee  held  a  hearing  on  the  legislation  on 
March  12,  1991.  Testimony  was  received  from  the  Honorable 
Roland  W.  Burris,  Attorney  General,  State  of  Illinois;  the  Honora- 
ble William  H.  McCartney,  Director  of  Insurance,  State  of  Nebras- 
ka, Vice  President,  National  Association  of  Insurance  Commission- 
ers; Lucinda  Sikes,  U.S.  Public  Interest  Research  Group;  Mark  Sil- 
bergeld,  Consumers  Union;  Paul  M.  Tschirhart,  Senior  Vice  Presi- 
dent and  General  Counsel,  the  Hertz  Corporation,  (Accompanied  by 
Dennis  Roth,  Staff  Vice  President  and  Deputy  General  Counsel, 
Avis,  Incorporated);  and  Stanley  I.  Bregman,  Counsel,  Car  Rental 
Coalition,  accompanied  by  Richard  Aronow,  New  York  Vehicle 
Rental  Association;  and  Howard  Conklin,  General  Counsel,  Alamo 
Rent-A-Car;  and  Michael  LaPlaca,  Hertz  Licensees. 

THE  NATIONAL  RECYCLING  MARKETS  ACT 

(H.R.  2746) 

A  bill  to  develop,  assist,  and  stabilize  recycling  markets. 
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Summary 

In  recent  years,  the  supply  of  recovered  materials  has,  in  many 
cases,  exceeded  demand  due  to  an  increase  in  curbside  and  other 
collection  programs.  Recycling  will  not  occur  unless  there  is  a  use 
and  a  demand  for  the  materials  after  they  are  separated  from  the 
waste  stream.  The  National  Recycling  Markets  Act  of  1991  aims  to 
develop,  assist  and  stabilize  markets  for  recyclable  commodities 
throughout  the  United  States.  The  bill  is  intended  to  facilitate  and 
promote  the  use  of  recovered  materials  in  the  manufacture  of  new 
packaging  and  products. 

H.R.  2746  would  impose  standards  for  packaging  and  would  re- 
quire certain  products  to  be  composed  of,  at  a  minimum,  specified 
percentages  of  post-consumer  recovered  materials.  The  bill  provides 
for  company-wide  averaging,  human  health  or  safety  exemptions, 
and  federal  pre-emption. 

The  use  of  the  terms  "recycled,"  "recyclable,"  and  "compostable" 
would  be  defined  by  H.R.  2746.  A  manufacturer  could  not  lable  a 
package  or  product  as  "recycled"  unless  it  conformed  to  the  con- 
tent standards  in  the  bill.  The  terms  "recyclable"  and  "composta- 
ble" could  not  be  used  in  labeling  unless  the  product  or  package  is 
being  recovered  for  recycling  at  the  rates  specified  for  the  particu- 
lar item. 

Additional  mechanisms  set  forth  in  the  bill  to  increase  the  use  of 
and  demand  for  recovered  materials  include  an  enhanced  federal 
procurement  preference  for  recycled  goods  and  provisions  to  stand- 
ardize material  grades,  link  buyers  and  sellers,  and  protect  against 
contaminated  goods. 

Legislative  history 

On  June  25,  1991,  Chairwoman  Collins  (IL)  introduced  H.R.  2746. 
On  June  26  and  July  18,  1991,  the  Subcommittee  held  two  hearings 
on  the  bill.  Witnesses  included  representatives  of  industry,  local 
governments,  waste  managers,  environmentalists,  and  a  regional 
advocacy  group.  Testimony  focused  on  concepts  in  the  bill  such  as 
minimum  content  standards,  identification  of  material  grades  and 
markets,  labeling  requirements,  and  the  appropriate  role  for  the 
government  in  recycling  markets. 

At  the  hearing  on  June  26,  1991,  testimony  was  received  from 
the  Honorable  Raymond  S.  Cachares,  Commissioner,  Department 
of  Streets  &  Sanitation;  David  Serls,  President,  Institute  of  Scrap 
Recycling  Industries,  Inc.;  Clifford  Klotz,  Vice  President,  Govern- 
ment &  Environmental  Affairs,  American  National  Can  Co.,  Can 
Manufacturers  Institute;  Robert  McKernan,  Vice  President  for 
Policy,  Planning  and  Communications,  American  Paper  Institute; 
Allen  Hershkowitz,  Senior  Scientist,  National  Resources  Defense 
Council;  Fred  von  Zuben,  President  and  CEO,  The  Newark  Group, 
Paper  Recycling  Coalition. 

On  July  18,  1991,  the  Subcommittee  continued  its  hearing,  and 
testimony  was  received  from  Carol  Andress,  Northeast-Midwest  In- 
stitute; Chaz  Miller,  Glass  Packaging  Institute;  Joe  Schwartz,  Envi- 
ronmental Action;  Jane  Witheridge,  Vice  President,  Recycling 
Waste  Management  of  North  America;  Rodney  W.  Lowman,  Vice 
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President,  Government  Affairs,  the  Council  for  Solid  Waste  Solu- 
tions; and  Dennis  M.  Sabourin,  Vice  President,  Wellman,  Inc. 

TROPICAL  FOREST  CONSUMER  INFORMATION  AND  PROTECTION  ACT  OF 

1991 

(H.R.  2854) 

A  bill  to  provide  for  the  labeling  or  marking  of  tropical  wood  and 
tropical  wood  products  sold  in  the  United  States. 

Summary 

H.R.  2854  would  prohibit  the  importing  or  manufacturing  of  any 
tropical  wood  or  tropical  wood  product  unless  the  wood  is  labeled 
with  the  name  of  its  country  of  origin  and  the  name  of  the  wood. 
The  bill  would  require  a  report  on  tropical  wood  and  tropical  wood 
products. 

Tropical  rainforests  are  a  vital  part  of  the  Earth's  ecosystem,  and 
are  home  to  countless  species  of  plants,  trees,  and  animal,  some  of 
which  have  only  recently  become  known  to  Western  culture.  Scien- 
tists have  found  cures  to  diseases  through  the  use  of  some  of  these 
plants  and  trees,  and  many  pharmaceutical  drugs  have  been  devel- 
oped from  their  extracts. 

In  recent  years,  tropical  rainforests  have  been  destroyed  at 
alarming  rates  due  to  clear-cutting  for  the  sale  of  the  timber  and 
the  replacement  of  the  rainforests  with  agricultural  production  of 
cash  crops. 

Legislative  history 

H.R.  2854  was  introduced  by  Representative  Kostmayer  on  July 
10,  1991.  At  the  Subcommittee's  hearing  on  May  13,  1992,  testimo- 
ny was  received  from  Ms.  Lori  Udall,  Environmental  Defense 
Fund;  Ms.  Wendy  Baer,  International  Hardwood  Products  Associa- 
tion; Larry  Williams,  Sierra  Club;  Ms.  Susan  Perry,  Business  Inter- 
national Furniture  Manufacturers  Association;  and  Mr.  Robert 
Buschbacher,  World  Wildlife  Fund. 

OVERSIGHT  AND  INVESTIGATIVE  ACTIVITIES 

North  American  Free  Trade  Agreement 

The  Subcommittee  held  hearings  to  examine  the  major  issues  in- 
volved in  the  proposed  North  American  Free  Trade  Agreement 
(NAFTA).  Testimony  was  received  on  the  effects  of  NAFTA  on  em- 
ployment in  the  United  States.  In  addition,  witnesses  testified 
about  the  environmental  impact  over  the  last  25  years  caused  by 
the  operation  of  U.S.  and  foreign  owned  maquiladora  assembly 
plants  along  the  U.S.-Mexico  border  area  and  the  additional  effects 
that  may  be  expected  to  occur  from  new  development  resulting 
from  NAFTA.  Finally,  the  hearings  looked  at  food  inspection  proce- 
dures used  on  the  U.S.-Canada  border  since  the  free  trade  agree- 
ment with  Canada  went  into  effect. 

Concerns  about  the  import  inspection  program  for  Canadian 
meat  were  first  raised  in  a  Subcommittee  hearing  on  May  15,  1991, 
at  which  a  U.S.  Department  of  Agriculture  (USD A)  import  meat  in- 
spector testified  that  the  lack  of  controls  under  the  USDA's  stream- 
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lined  inspection  program  "threatens  public  health."  The  General 
Accounting  Office  (GAO),  which  investigated  this  issue  at  the  re- 
quest of  the  Chairwoman  of  the  Subcommittee,  submitted  a  report 
entitled  Inspection  of  Canadian  Meat  Imports  Under  USDA's 
Streamlined  Procedures  at  a  second  hearing  held  by  the  Subcom- 
mittee on  October  31,  1991. 

After  the  hearings  conducted  by  the  Subcommittee,  Agriculture 
Secretary  Edward  Madigan  informed  the  Subcommittee  on  July  1, 
1992,  that  a  new  inspection  program  for  Canadian  meat  would  be 
instituted  in  the  immediate  future.  This  new  program  was  initiated 
on  August  10,  1992. 

Under  the  new  program,  the  practice  has  been  discontinued  of 
requiring  only  one  in  eight  or  nine  truckloads  of  Canadian  meat 
that  enter  the  United  States  to  stop  and  be  subject  to  inspection. 
Now,  each  load  of  Canadian  meat  must  stop  and  be  inspected  by  a 
U.S.  Department  of  Agriculture  meat  inspector. 

In  addition,  under  the  new  program,  Canadian  packers  are  no 
longer  told  in  advance  which  shipments  will  be  inspected;  the  prac- 
tice of  having  Canadian  inspectors  "pull"  the  samples  for  the  U.S. 
inspector  to  inspect  has  also  stopped. 

On  May  8,  1991,  the  Subcommittee  received  testimony  from 
Frank  Conahan,  Assistant  Comptroller  General,  National  Security 
and  International  Affairs  Division,  General  Accounting  Office;  Tim 
Atkeson,  Assistant  Administrator,  Office  of  International  Activi- 
ties, U.S.  Environmental  Protection  Agency;  Craig  Merrilees,  West- 
ern Director,  Fair  Trade  Campaign;  Richard  Kamp,  Border  Ecology 
Project;  Alex  Hittle,  International  Coordinator,  Friends  of  the 
Earth;  Peter  Emerson,  Senior  Economist,  Environmental  Defense 
Fund;  Lori  Wallach,  Staff  Attorney,  Public  Citizen;  and  David 
Flowers,  Border  Trade  Alliance. 

On  May  15,  1991,  the  Subcommittee  heard  from  private  interest 
groups.  Testimony  was  received  from  William  J.  Lehman,  USDA 
Import  Inspector;  Steve  Beckman,  International  Economist,  United 
Auto  Workers;  Michael  Baroody,  Senior  Vice  President,  National 
Association  of  Manufacturers;  William  Cunningham,  Legislative 
Representative,  AFL-CIO;  Joanne  Thornton,  Director  of  Research, 
Credit  Lyonnais  Washington  Research  Group;  Robert  R.  Miller, 
President,  Motor  &  Equipment  Manufacturers  Association;  Roberto 
Salinas,  Academic  Director,  Center  for  Free  Enterprise  Research; 
Dr.  William  Spriggs,  Economist,  Economic  Policy  Institute;  Ambas- 
sador Diego  C.  Asencio,  Former  Chairman,  Commission  for  the 
Study  of  International  Migration  and  Cooperative  Economic  Devel- 
opment; and  Robert  R.  Cohen,  Adjunct  Fellow,  Economic  Strategy 
Institute. 

On  October  31,  1991,  the  Subcommittee  heard  testimony  from: 
Charles  Ries,  Deputy  Assistant,  U.S.  Trade  Representative  of  North 
American  Affairs;  Daniel  Esty,  Deputy  Administrator,  Policy,  Plan- 
ning, &  Evaluation  Environmental  Protection  Agency;  Mary  Kelly, 
Executive  Director,  Center  for  Policy  Studies;  John  W.  Harman,  Di- 
rector of  Food  &  Agriculture  Issues,  U.S.  General  Accounting 
Office;  Robert  Cohen,  Adjunct  Fellow,  Economic  Strategy  Institute; 
and  Jack  Perrault,  President,  United  States  Border  Inspection  As- 
sociation. 
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Insurance  Solvency 

The  Subcommittee  conducted  extensive  activities  reviewing 
issues  related  to  solvency  regulation  of  the  insurance  industry. 
Since  the  Oversight  and  Investigations  Subcommittee  has  exten- 
sively examined  solvency  in  the  property-casualty  industry,  this 
Subcommittee  focus  has  been  on  the  life  insurance  industry. 

The  financial  health  and  stability  of  the  life  insurance  industry 
is  extremely  important  to  the  overall  economy  in  this  country.  Life 
insurance  firms  constitute  the  second  largest  source  of  funds  (after 
banks)  for  U.S.  credit  markets.  The  life  insurance  industry  controls 
assets  of  approximately  $1.5  trillion  and,  thus,  its  activities  have  an 
enormous  effect  on  the  financial  services  industry,  which  includes 
banks,  credit  unions,  and  money  market  funds. 

On  April  11,  1991,  Executive  Life  Insurance  Company  of  Califor- 
nia was  declared  insolvent  and  seized  by  California  state  regula- 
tors. Executive  Life  listed  assets  of  $10.3  billion  and  had  approxi- 
mately 360,000  policyholders  and  annuitants  nationwide.  Because 
pension  plans,  annuities,  and  other  such  investments  were  in- 
volved, many  families  were  affected;  thus,  the  number  of  affected 
people  substantially  exceeded  the  number  of  policyholders.  The 
failure  of  Executive  Life  was  caused  by,  among  other  things,  exces- 
sive junk  bond  holdings  in  its  asset  portfolio. 

The  Subcommittee  began  its  investigation  with  a  series  of  brief- 
ings for  members  of  the  Subcommittee  and  their  staffs  on  insur- 
ance solvency.  The  first  briefing  took  place  on  April  18,  1991,  and 
consisted  of  a  presentation  by  staff  of  the  Oversight  and  Investiga- 
tions Subcommittee  regarding  the  investigative  findings  and  activi- 
ties of  that  Subcommittee  in  the  area  of  insurance  solvency.  The 
second  briefing  took  place  on  May  14,  1991,  and  consisted  of  a  pres- 
entation by  staff  of  the  Congressional  Research  Service.  The  third 
briefing  took  place  on  June  13,  1991,  and  consisted  of  a  presenta- 
tion by  staff  of  the  General  Accounting  Office  (GAO)  regarding  the 
work  of  GAO  in  the  area  of  solvency  regulation. 

On  May  21,  1991,  the  Subcommittee  received  a  report  from  the 
GAO  entitled  "Insurance  Regulation:  State  Handling  of  Financially 
Troubled  Property/Casualty  Insurers"  (GAO/GGD-91-92).  The 
report  concluded  that  insurance  regulators  were  typically  late  in 
taking  formal  action  against  financially  troubled  companies. 

On  July  16,  1991,  Mutual  Benefit  Life  Insurance  Company  of 
New  Jersey  was  taken  over  by  New  Jersey  state  regulators.  Mutual 
Benefit,  as  the  18th  largest  life  insurance  company  in  the  U.S., 
listed  assets  of  $13.8  billion  and  400,000  policyholders  nationwide. 
The  failure  of  Mutual  Benefit  had  a  number  of  causes,  including 
questionable  mortgage  loans  and  deteriorating  policyholder  confi- 
dence. Mutual  Benefit  and  Executive  Life  are  the  two  largest  U.S. 
life  insurance  company  failures  in  history. 

On  July  17,  1991,  the  Subcommittee  held  an  oversight  hearing 
examining  the  investment  portfolios  of  life  insurance  companies, 
paying  particular  attention  to  risky  assets  such  as  junk  bonds  and 
non-performing  mortgage  loans.  The  seizure  of  the  Executive  Life 
Insurance  Company  of  California  in  April,  1991  by  the  California 
Insurance  Department  highlighted  the  insolvency  problems  that 
could  arise  if  an  insurance  company  depended  too  heavily  on  risky 
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assets.  The  changing  nature  of  consumer  demand  for  products  sold 
by  life  insurers  appears  to  have  encouraged  insurers  to  emphasize 
the  investment  qualities  of  life  insurance  and  annuity  policies.  In 
pursuit  of  higher  sales  of  investment  products,  life  insurers  have 
invested  more  heavily  in  riskier  assets  and,  in  consequence,  in- 
creased their  exposure  to  market  losses  that  could  lead  to  insolven- 
cy. Testimony  was  received  from  Martin  D.  Weiss,  President,  Weiss 
Research,  Inc.;  Thomas  Borman,  Esquire,  Maslon,  Edelman, 
Borman  &  Brand;  Joseph  M.  Belth,  Professor  of  Insurance,  School 
of  Business,  Indiana  University;  Terence  Lennon,  Assistant  Deputy 
Superintendent  and  Chief  Examiner,  New  York  State  Insurance 
Department;  and  Richard  D.  Baum,  Chief  Deputy  Insurance  Com- 
missioner, State  of  California. 

On  July  24,  1991,  the  Subcommittee  held  an  oversight  hearing 
examining  the  adequacy  of  state  life  insurance  guaranty  funds  in 
protecting  consumers.  It  has  been  said  that  the  system  of  state 
guaranty  funds  constitutes  a  "patchwork"  of  protection.  The  pro- 
tection afforded  policyholders  varies  from  state  to  state  and  there 
is  inconsistency  as  to  what  types  of  policies  are  eligible  for  cover- 
age. In  addition,  there  is  often  time  lag  between  a  reduction  of  ben- 
efits paid  by  an  impaired  insurer  that  has  been  seized  by  state  reg- 
ulators and  the  payment  of  resultant  policyholder  claims  by  guar- 
anty funds,  as  has  occurred  with  Executive  Life.  Furthermore, 
while  the  guaranty  funds  are  able  to  impose  assessments  on  sol- 
vent insurers  to  pay  off  the  claims  of  individuals  holding  policies  of 
an  insolvent  insurer,  there  are  still  questions  as  to  whether  or  not 
the  guaranty  fund  system  has  sufficient  assessment  capacity  to 
cover  all  claims  should  an  extremely  large  life  insurer  become  fi- 
nancially impaired.  Testimony  was  received  from:  Olga  Pegelow; 
Thelma  S.  Honeycutt;  the  Honorable  Bert  J.  McKasy,  Commission- 
er, Minnesota  Department  of  Commerce;  Eden  D.  Sarfaty,  Presi- 
dent, National  Organization  of  Life  and  Health,  Insurance  Guaran- 
ty Associations;  Marcia  L.  Horton,  Vice  President  and  Director, 
Government  Relations,  Lincoln  National  Life  Insurance  Company. 

The  Rising  Cost  of  Private  Health  Insurance 

In  recent  years,  health  insurance  costs  have  been  rising  dramati- 
cally, substantially  outpacing  inflation,  it  has  been  perceived  that 
this  is  due  to  a  combination  of  many  factors.  The  Subcommittee 
conducted  an  investigation  into  the  broad  question  of  the  rising 
costs  of  private  health  insurance  and  the  many  factors  that  con- 
tribute to  that  escalation. 

The  Subcommittee  held  hearings  on  April  30,  1991  to  examine 
one  of  the  main  factors:  health  insurer  rating  practices.  The  hear- 
ing focused  on  the  shift  in  the  last  couple  decades  from  "communi- 
ty rating"  to  "experience  rating",  as  well  as  some  of  the  more  trou- 
bling variations  and  consequences  of  "experience  rating."  Under- 
writing strategies,  which  are  employed  to  effectuate  "experience 
rating"  were  also  at  issue.  There  was  considerable  testimony  on  the 
link  between  the  rating  practices  being  aggressively  applied  today 
and  the  recent  trends  of  health  insurance  becoming  less  affordable 
and  less  accessible. 

At  the  hearing  on  April  30,  1991,  testimony  was  received  from: 
Gary  Rothberg;  Abbey  S.  Meyers,  Executive  Director,  National  Or- 
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ganization  for  Rare  Disorders;  Paul  Billings,  M.D.,  Vice  Chairman, 
Department  of  Medicine,  Pacific  Presbyterian  Medical  Center;  Tim- 
othy Harrington,  William  M.  Mercer  &  Company;  Tom  Gallagher, 
Florida  Insurance  Commissioner  and  Treasurer,  State  Treasurer's 
Office;  Diana  C.  Jost,  Blue  Cross  and  Blue  Shield  Association; 
Robert  L.  Laszewski,  Executive  Vice  President,  Liberty  Mutual  In- 
surance Group;  William  Lindsay,  Benefit  Management  and  Design, 
Inc.;  and  Judy  Waxman,  Director  of  Health  Care  Policy,  Families, 
U.S.A. 

On  February  5,  1992,  the  Subcommittee  conducted  a  hearing  on 
the  impact  of  the  rising  cost  of  health  insurance  and  health  care  on 
U.S.  industrial  competitiveness.  Testimony  received  at  the  hearing 
indicated  that  these  costs  have  become  a  high  cost  contributing  to 
the  price  of  American-made  automotive  vehicles,  second  only  to 
employee  wages  and  salaries.  Testimony  was  received  regarding 
similar  impacts  on  America's  steel,  telecommunications,  textile, 
and  other  manufacturing  sectors.  This  insurance  and  health  care 
costs  on  the  price  of  products  manufactured  by  other  leading  indus- 
trial nations. 

Testimony  was  received  from  Mr.  Walter  B.  Maher,  Director, 
Federal  Relations,  Chrysler  Corporation;  Mr.  David  J.  Andrea, 
Senior  Research  Associate,  Office  for  the  Study  of  Automotive 
Transportation,  University  of  Michigan  Transportation  Research 
Institute;  Dr.  Robert  B.  Cohen,  Fellow,  Economic  Strategy  Insti- 
tute; Mr.  Richard  J.  Stefan,  Vice  President,  Employee  Relations, 
ACME  Steel  Company,  (testifying  for  the  American  Iron  &  Steel 
Institute);  Mr.  Richard  Dorazil,  Corporate  Director  of  Benefits,  Mo- 
torola, Inc.  (testifying  for  the  National  Association  of  Manufactur- 
ers); and  Mr.  Sean  Sullivan,  Executive  Vice  President,  New  Direc- 
tions for  Policy. 

On  February  20,  1992,  the  Subcommittee  held  a  hearing  on  the 
extent  to  which  administrative  expenses  are  responsible  for  the 
rising  costs  of  private  health  insurance.  According  to  testimony  re- 
ceived at  this  hearing,  agency  commission,  together  with  insurer 
expenses  for  administering  claims,  advertising  and  other  market- 
ing methods,  employee  travel  and  benefits,  corporate  profits,  and 
other  non-health  care  expenditures  account  for  an  extremely  high 
percentage  of  the  premium  dollars  paid  by  consumers.  Testimony 
was  also  received  on  the  high  costs  of  insurer  claims  administra- 
tion, which  are  not  evident  in  data  on  insurer  expenses  since  they 
are  incurred  by  health  care  providers  and  hospitals.  These  costs 
were  contrasted  with  the  much  lower  administrative  costs  of  other 
programs,  including  the  Canadian,  German,  Japanese,  and  U.S. 
Medicare  and  Medicaid  systems. 

At  the  Subcommittee's  hearing  on  February  20,  1992,  testimony 
was  received  from  Ms.  Alissa  Fox,  Director  of  Congressional  Rela- 
tions, Blue  Cross  &  Blue  Shield  Association;  Mr.  Thomas  H.  Pollak, 
Citizens  Fund;  Mr.  Ed  Neuschler,  Department  of  Policy  Develop- 
ment and  Research,  Health  Insurance  Association  of  America;  and 
Dr.  Vicente  Navarro,  Physicians  for  a  National  Health  Program. 

Insurance  Coverage  for  "Experimental"  Medical  Procedures 

The  Subcommittee  investigated  some  aspects  of  how  a  medical 
procedure  is  deemed  experimental  by  insurance  companies.  If  a 
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procedure  is  considered  to  be  experimental,  insurance  companies 
will  not  pay  for  that  medical  treatment. 

The  Subcommittee  became  involved  after  receiving  information 
that  a  well-known  insurance  company  considered  a  particular 
treatment  for  breast  cancer,  called  high  dose  chemotherapy/ auto- 
bogous  bone  marrow  transplant  (HDCT/ABMT)  as  experimental 
where  federal  employees  were  concerned  and  not  experimental 
where  other  individuals  were  concerned.  A  federal  court  in  one 
state  determined  the  procedure  was  not  experimental. 

After  the  Subcommittee  initiated  its  investigation,  the  Blue 
Cross  and  Blue  Shield  Association  and  the  National  Cancer  Insti- 
tute began  conducting  clinical  trials  of  HDCT/ABMT  as  a  treat- 
ment for  breast  cancer.  Due  in  part  to  the  Subcommittee's  investi- 
gative work,  on  July  21,  1992,  in  a  letter  to  the  Subcommittee,  the 
Office  of  Management  and  Budget  decided  that  "while  this  treat- 
ment is  still  under  investigation,  it  is  no  longer  experimental  .  .  . 
[As  a  result,  all  Federal  Employee  Health  Benefit  Carriers]  must 
explicitly  exclude  its  coverage  in  plain,  understandable  language  if 
HDCT/ABMT  for  breast  cancer  is  not  covered."  Carriers  cannot 
rely  on  confusing  '  'experimental  and  investigative"  phrases  to 
exempt  HDCT/ABMT  from  coverage;  instead,  carriers  must  explic- 
itly inform  consumers  if  this  treatment  is  not  covered, 

College  Sports 

The  Subcommittee  held  a  series  of  oversight  hearings  relating  to 
various  aspects  of  college  sports.  On  June  19,  1991,  the  Subcommit- 
tee's hearing  focused  on  whether  the  student  athlete  is  being  pro- 
vided with  the  academic  training  necessary  to  obtain  a  college 
degree  or  at  least  with  an  education  giving  the  student  athlete 
competitive,  marketable  skills.  The  hearing  also  examined  the  need 
for  greater  due  process  in  NCAA  enforcement  proceedings.  On  July 
25,  1991,  the  Subcommittee's  hearing  examined  the  graduation 
rates  of  student  athletes.  The  hearing  focused  on  whether  these 
students  were  given  the  fair  opportunity,  among  other  things,  to 
take  the  courses  necessary  to  obtain  an  academic  degree.  On  Sep- 
tember 12,  1991,  the  Subcommittee's  hearing  focused  on  the  declin- 
ing share  of  television  revenues  for  sporting  events  at  historically 
black  colleges  and  universities. 

At  the  June  19,  1991  hearing,  entitled  "NCAA:  Who's  In  Control 
of  the  Intercollegiate  Athletics?",  testimony  was  received  from: 
Creed  C.  Black,  Knight  Foundation;  David  P.  Roselle,  President, 
University  of  Delaware;  Dale  Brown,  Head  Basketball  Coach,  Lou- 
isiana State  University;  Jerry  Tarkanian,  Head  Basketball  Coach, 
University  of  Nevada  at  Las  Vegas;  Don  Yaeger;  the  Honorable 
Wint  Winter,  Jr.,  Member,  Kansas  State  Senate;  the  Honorable 
James  E.  King,  Jr.,  Member,  Florida  House  of  Representatives;  and 
Burton  Brody,  Professor  of  Law,  University  of  Denver. 

At  the  July  25,  1991  hearing,  entitled  The  Graduation  Rates  of 
the  Student  Athlete",  testimony  was  received  from:  William  G. 
Friday,  President  Emeritus,  University  of  North  Carolina,  Co- 
Chairman  of  the  Knight  Commission;  Chancellor  R.  Gerald  Turner, 
University  of  Mississippi,  Chairman  of  the  NCAA  Presidents'  Com- 
mission, Office  of  the  Chancellor;  Dr.  LeRoy  T.  Walker,  Chancellor- 
Emeritus,  North  Carolina  Central  University;  Richard  E.  Lapchick, 
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Director,  Center  for  the  Study  of  Sport  in  Society,  Northeastern 
University;  former  Notre  Dame  basketball  coach  Richard  •  'Digger" 
Phelps;  and  George  Raveling,  Head  Basketball  Coach,  University  of 
Southern  California. 

At  the  September  12,  1991  hearing,  entitle  "An  Issue  of  Fairness: 
Intercollegiate  Athletics  and  Historically  Black  Colleges  and  Uni- 
versities", testimony  was  received  from  Dr.  Fred  Humphries,  Presi- 
dent, Florida  A&M  University;  Clarence  E.  Gaines,  Sr.,  Head  Bas- 
ketball Coach,  North  Carolina  A&T  University;  Kenneth  A.  Free, 
Commissioner,  Mid-Eastern  Athletic  Conference;  Charles  S.  Farrell, 
President,  Sports  Perspective  International;  Dr.  Clifford  Adelman, 
Director,  Division  of  Higher  Education,  Office  of  Research  &  Devel- 
opment, U.S.  Department  of  Education;  and  Anthony  Pace,  The 
Renaissance  Foundation. 

The  Subcommittee's  oversight  hearings  into  abuses  within  inter- 
collegiate athletics  continued  on  April  9,  1992,  at  a  hearing  entitled 
"Title  IX:  The  Effects  on  Women's  Sports  and  Gender  Equity."  Ad- 
dressed was  the  enforcement  of  title  IX  of  the  Education  Amend- 
ments of  1972  which  prohibits  discrimination  by  gender  identity  in 
any  educational  program  receiving  federal  financial  assistance.  The 
Office  for  Civil  Rights  (OCR)  of  the  U.S.  Department  of  Education 
is  the  agency  responsible  for  carrying  out  the  provisions  of  title  IX. 

Testimony  received  by  the  Subcommittee  that  reviewed  two  dec- 
ades of  OCR's  title  IX  activities,  and  focused  on  the  agency's  efforts 
to  enforce  the  gender  discrimination  prohibitions,  systematic  prob- 
lems involving  discrimination  against  women  in  college  sports,  and 
policies  of  various  institutions  in  distributing  revenue  to  their 
sports  programs  for  both  men  and  women. 

Additional  data  were  included  in  the  two  documents  presented  to 
the  Subcommittee  on  April  9,  1992.  Those  documents  are  the 
NCAA's  March  1992  Gender-Equity  Study  and  a  preliminary  report 
presented  by  the  General  Accounting  Office  (GAO)  entitled  Inter- 
collegiate Athletics,  Revenues  and  Expenses,  Gender  and  Minority 
Profiles,  and  Compensation  in  Athletic  Departments,  (GAO/T- 
HRD-92-25,  April  9,  1992).  At  the  direction  of  the  Chairwoman, 
GAO  submitted  its  final  report  in  August,  1992.  Additional  gender 
data  and  files  of  information  were  received  by  the  Subcommittee 
from  OCR,  which  submitted  the  information  in  response  to  the 
Subcommittee's  questions  and  document  requests. 

Testimony  was  received  from:  Mr.  Clarence  Crawford,  Associate 
Director,  Division  of  Education  and  Employment  Issues,  General 
Accounting  Office;  accompanied  by  Mr.  Chris  Crissman,  Senior 
Evaluator,  General  Accounting  Office;  Mr.  Richard  Schultz,  Execu- 
tive Director,  National  Collegiate  Athletic  Association;  accompa- 
nied by  Ms.  Merrily  Dean  Baker,  Athletic  Director,  Michigan  State 
University;  Ms.  Phyllis  Howlett,  Assistant  Commissioner  of  the  Big 
Ten  Conference;  Ms.  Ellen  J.  Vargyas,  Senior  Counsel  for  Educa- 
tion and  Employment,  National  Women's  Law  Center;  Ms.  Chris- 
tine H.B.  Grant,  Women's  Athletic  Director,  University  of  Iowa; 
Ms.  Vivian  L.  Fuller,  Ph.D.,  Associate  Director,  Intercollegiate  Ath- 
letics, Indiana  University  of  Pennsylvania;  and  Mr.  Lee  McElroy, 
Ph.D.,  Director  of  Athletics,  California  State  University. 
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Fire  Safety 

On  October  4,  1991,  the  Subcommittee  held  a  field  hearing  in 
Chicago,  Illinois  regarding  fire  safety  issues.  The  hearing  focused 
on  the  need  to  educate  consumers  about  the  importance  of  having 
working  smoke  detectors  in  their  homes;  the  need  for  product 
safety  and  avoiding  fire  hazards;  and  the  need  to  make  sure  safety 
information  reaches  high  risk  consumer  groups  such  as  young  chil- 
dren, senior  citizens,  and  minorities. 

Due  to  its  authority  over  product  safety  issues,  the  Consumer 
Product  Safety  Commission  (CPSC)  is  an  important  link  in  the 
fight  for  fire  safety.  The  CPSC  estimates  that  30%  of  all  residential 
fires  can  be  attributed  to  supplemental  home  heating  equipment. 
The  CPSC  is  in  the  process  of  overseeing  corrective  actions  de- 
signed to  get  certain  fire-related  hazardous  products  off  the  market 
and  out  of  homes. 

In  addition  to  corrective  actions,  the  CPSC  is  currently  engaged 
in  projects  that  are  geared  toward  decreasing  the  number  of  fire- 
related  deaths.  First,  the  CPSC  is  considering  making  all  disposable 
cigarette  lighters  child  resistant.  In  addition,  under  the  Fire  Safe 
Cigarette  Act  of  1990,  the  CPSC  is  required  to  participate  in  re- 
search related  to  the  development  of  a  cigarette  with  reduced  igni- 
tion propensity. 

The  CPSC  also  has  a  priority  project  designed  to  increase  the 
number  of  working  smoke  detectors  in  homes.  Research  indicates 
that  a  significant  portion  of  fire-related  deaths  probably  could  have 
been  prevented  with  the  proper  use  of  smoke  detectors.  About  20% 
of  homes  do  not  have  smoke  detectors.  In  1987,  65%  of  the  fire  fa- 
talities occurred  in  those  under-equipped  homes.  Even  though  80% 
of  homes  have  smoke  detectors,  as  many  as  one  third  of  those  de- 
tectors are  not  in  working  order,  mostly  due  to  dead  and  missing 
batteries. 

Research  also  suggests  that  consumer  education  is  a  crucial 
factor  in  reducing  the  number  of  fire  related  deaths.  In  addition, 
there  needs  to  be  a  specific  effort  to  provide  information  to  the  con- 
sumers that  have  a  higher  risk  of  dying  in  a  residential  fire — 
young  children,  senior  citizens  and  minorities. 

At  the  Subcommittee's  October  4,  1991  hearing,  testimony  was 
received  from  the  Honorable  Jacqueline  Jones-Smith,  Chairman, 
CPSC;  Commander  Elliot  Velez,  Coordinator,  Community  Services, 
Chicago  Fire  Department;  William  C.  Kamela,  Assistant  Director  of 
Public  Policy,  National  SAFE  KIDS  Campaign;  Joseph  Recasner, 
Vice  President,  International  Association  of  Black  Professional 
Fire  Fighters;  James  V.  Ryan,  Home  Safety  Volunteer,  American 
Association  of  Retired  Persons  (AARP);  and  Dr.  William  Loe,  Pedi- 
atric Physician,  Wylers  Children's  Hospital,  University  of  Chicago. 
The  Subcommittee  is  continuing  to  investigate  product  safety  fire 
related  issues. 

Consumer  Product  Safety  Commission 

During  the  102nd  Congress,  the  Subcommittee  reviewed  the 
CPSC's  implementation  of  existing  law.  As  part  of  this  effort,  the 
Subcommittee  conducted  the  following  investigations:  On  March 
22,  1991,  the  Subcommittee  sent  letters  to  the  CPSC,  a  manufactur- 
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er  of  coffee  makers,  and  a  manufacturer  of  components,  requesting 
information  on  complaints  that  the  CPSC  and  consumers  had  not 
been  informed  of  the  fire  hazards  associated  with  coffee  makers  in 
a  timely  manner.  The  CPSC  and  the  two  manufacturers  provided 
the  requested  information  to  the  Subcommittee.  The  CPSC  provid- 
ed information  which  supported  the  allegations.  As  a  result  of  the 
Subcommittee's  investigation,  on  June  11,  1992,  the  CPSC  an- 
nounced a  provisional  settlement  with  the  manufacturer  of  the 
coffee  makers  in  which  the  manufacturer  agreed  to  pay  a  civil  pen- 
alty of  $400,000  to  resolve  allegations  that  the  firm  had  failed  to 
timely  report  a  defect  in  its  coffee  makers  to  the  CPSC. 

On  April  30,  1991,  a  letter  was  sent  to  the  CPSC  reminding  the 
agency  of  Congress's  goal  of  improving  the  reporting  of  product 
hazards,  as  noted  in  the  Consumer  Product  Safety  Improvement 
Act  of  1990  (Public  Law  101-608),  and  urging  the  agency  to  keep 
that  goal  in  mind  as  the  CPSC  implemented  the  provisions  of  the 
1990  Improvement  Act. 

On  May  21,  1991,  the  Subcommittee  wrote  to  the  CPSC  request- 
ing information  on  allegations  that  a  hair  dryer  manufacturer  was 
trying  to  evade  product  safety  standards.  The  manufacturer  ceased 
its  efforts  to  evade  the  law. 

On  June  12,  1991,  the  Chairwoman  and  Ranking  Minority 
Member  sent  a  joint  letter  to  the  CPSC  expressing  concern  about 
the  agency's  implementation  of  one  of  the  amendments  to  the  1990 
Improvement  Act. 

On  November  21,  1991,  the  Chairwoman  wrote  to  the  CPSC, 
urging  them  to  issue  the  final  guidelines  required  under  the  Label- 
ing of  Hazardous  Art  Materials  Act  (P.L.  100-695)  to  provide  warn- 
ings to  consumers  about  hazardous  materials  in  art  supplies  and  to 
provide  the  art  supply  industry  with  guidance  on  required  art  ma- 
terial labeling.  On  October  9,  1992,  the  Commission  published  the 
final  guidelines  in  the  Federal  Register. 

On  December  19,  1991,  the  Subcommittee  wrote  to  the  CPSC, 
commenting  on  the  agency's  proposed  interpretations  of  amend- 
ments made  by  the  1990  Improvement  Act  with  respect  to  the  re- 
porting of  potential  product  hazards. 

On  March  4,  1992,  a  letter  was  sent  to  the  CPSC  urging  the  Com- 
mission to  proceed  with  a  proposed  rule  addressing  choking  haz- 
ards posted  by  certain  toys.  On  June  3,  1992,  a  letter  was  sent  to 
the  CPSC  with  additional  comments  on  the  Commission's  interpre- 
tation of  amendments  made  by  the  1990  Improvement  Act. 

The  Toy  Injury  Reduction  Act,  H.R.  3809,  was  designed  to  be  con- 
sistent with  the  CPSC's  pending  rulemaking  proceedings  on  the  toy 
safety  choking  issue.  On  March  4,  1992,  a  letter  was  sent  to  the 
CPSC  urging  the  agency  to  proceed  with  the  proposed  rule  address- 
ing choking  hazards  posed  by  certain  toys.  After  several  years  of 
considering  this  issue,  on  March  18,  1992,  the  CPSC  ignored  its  own 
staff  s  recommendations  and  voted  to  terminate  the  rulemaking  on 
toy  labelling  and  not  to  issue  any  new  toy  safety  requirements. 
Subsequently,  the  Subcommittee  proceeded  with  legislation  to  ad- 
dress these  issues  (see  discussion  of  H.R.  4706). 
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Insurer  Rating  Companies 

On  January  29,  1992,  the  Subcommittee  held  an  oversight  hear- 
ing to  examine  the  rating  practices  of  private  insurer  rating  firms. 
The  Subcommittee  was  concerned  that  the  substantial  variations  in 
the  rating  systems  used  by  the  various  rating  firms  might  make  it 
difficult  for  consumers  to  compare  the  evaluations  by  one  rating 
firm  of  a  given  insurer  to  those  of  another.  The  rating  firms'  reli- 
ance on  different  coding  systems,  which  generally  provide  insur- 
ance firms  with  grades  ranging  from  AAA  to  B  or  A+  to  B  — ,  can 
be  confusing  to  consumers.  In  addition,  although  insurance  rating 
firms  advertise  themselves  as  offering  information  to  insurance 
consumers  on  the  claims-paying  ability  and  financial  stability  of  in- 
surers, some  major  rating  firms  did  not  reflect  the  financial  prob- 
lems of  the  Executive  Life  Insurance  Company  in  their  ratings 
until  shortly  before  its  seizure  by  state  regulators. 

Testimony  was  received  from  Mr.  Larry  Mayewski,  Vice  Presi- 
dent of  Life/Health,  A.M.  Best  Company;  Mr.  Milton  L.  Meigs,  Ex- 
ecutive Vice  President,  Duff  &  Phelps  Credit  Rating  Company;  Mr. 
Chester  Murray,  Assistance  Vice  President  and  Associate  Director 
of  Financial  Institutions,  Moody's  Investors  Service;  and  Mr.  Roy 
Taub,  Executive  Managing  Director,  Standard  and  Poor's  Corpora- 
tion. 

STATUS  OF  LEGISLATION  REPORTED  BY  THE  SUBCOMMITTEE  ON 
COMMERCE,  CONSUMER  PROTECTION,  AND  COMPETITIVENESS 

Awaiting  Full  Committee  Consideration:  None. 
Ordered  Reported:  H.R.  787;  H.R.  1286;  H.R.  2624;  H.R.  4731, 
H.R.  4567. 

Passed  House/Pending  in  Senate:  H.  Con.  Res.  246;  H.R.  4706. 
Passed  House  and  Senate:  None. 
Conference  Held/Conference  Report  Filed:  None. 
Public  Laws:  P.L.  102-563  (S.  1623/H.R.  3204);  P.L.  102-519  (H.R. 
4542);  P.L.  102-484  (H.R.  2624). 

HEARINGS  HELD 

Seizure  of  Iraqi  Assets.  Hearing  on  legislation  to  grant  certain 
authorities  to  the  Secretary  of  Treasury  with  respect  to  the  seizure 
of  assets  in  the  U.S.  that  are  owned  or  controlled  by  the  Govern- 
ment of  Iraq.  Hearing  held  February  21,  1991.  Printed,  Serial  No. 
102-1.  H.R.  1286  (Mrs.  Collins). 

Expiration  of  the  Exon-Florio  Amendment  in  1988  Trade  Act. 
Hearings  on  legislation  to  amend  section  721  of  the  Defense  Pro- 
duction Act  of  1950  to  clarify  and  strengthen  its  provisions  pertain- 
ing to  national  security  takeovers.  Hearings  held  February  26  and 
June  12,  1991.  Printed,  Serial  No.  102-23.  H.R.  2624  (Mrs.  Collins). 

Collision  Damage  Waiver  Act  (CDWs).  Hearing  on  legislation  to 
prohibit  rental  car  companies  from  selling  collision  damage  waiv- 
ers in  connection  with  private  passenger  automobile  rental  agree- 
ments. Hearing  held  March  12,  1991.  Printed,  Serial  No.  102-5. 
H.R.  1293  (Mrs.  Collins). 

North  America  Free  Trade  Agreement.  Hearings  on  issues  in- 
volved in  the  proposed  North  American  Free  Trade  Agreement, 
and  its  impact  on  U.S.  industry,  the  environment,  and  food  safety. 
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Hearings  held  March  20,  May  8,  and  May  15,  1991.  Printed,  Serial 
No.  102-15.  Hearing  held  October  31,  1991.  Printed,  Serial  No.  102- 

88. 

U.S.  Japan  Trade  Relations.  Hearing  on  legislation  to  extend  the 
Super  301  provisions  of  the  Trade  Act.  Hearing  held  April  24,  1991. 
Printed,  Serial  No.  102-34.  H.R.  787  (Mrs.  Collins). 

Rising  Costs  of  Private  Health  Insurance:  Rating  Practices.  Hear- 
ing held  April  30,  1991.  Printed,  Serial  No.  102-43. 

National  Collegiate  Athletics  Association  (NCAA).  Hearings  on 
issues  relating  to  the  NCAA.  NCAA:  Who's  in  Control  of  Intercolle- 
giate Athletics,  hearing  held  June  19,  1991;  the  Graduation  Rates 
of  the  Student  Athlete,  hearing  held  July  25,  1991;  and  the  Declin- 
ing Share  of  Television  Revenues  for  Sports  at  Historically  Black 
Colleges  &  Universities,  hearing  held  September  12,  1991.  Printed, 
Serial  No.  102-70.  H.R.  3046  (Mr.  McMillen-MD). 

National  Recycling  Markets.  Hearings  on  legislation  to  develop, 
assist,  and  stabilize  recycling  markets.  Hearings  held  June  26, 
1991,  and  July  18,  1991.  Printed,  Serial  No.  102-56.  H.R.  2746  (Mrs. 
Collins). 

Federal  Deposit  Insurance  Corporation  Improvement.  Hearing  on 
the  insurance  aspects  of  legislation  to  reform  bank  laws.  Hearing 
held  July  11,  1991.  Printed,  Serial  No.  102-80.  H.R.  6  (Mr.  Gonza- 
lez). 

Insurance  Solvency.  Hearings  on  the  state  of  the  life  insurance 
industry  and  impact  of  junk  bonds,  real  estate,  and  mortgages  in 
investment  portfolios,  hearing  held  July  17,  1991.  Hearing  on  the 
impact  on  policyholders  of  insurance  company  insolvency  and  ade- 
quacy of  life  insurance  guaranty  funds  in  protecting  consumers. 
Hearing  held  July  24,  1991.  Printed,  Serial  No.  102-82. 

Fire  Safety  and  Consumer  Awareness.  Oversight  hearing  on  edu- 
cating consumers  on  fire  safety.  Field  hearing  held  October  4,  1991 
in  Chicago,  IL.  Printed,  Serial  No.  102-84. 

Long-Term  Care  Insurance.  Hearing  on  legislation  regulating 
long-term  care  insurance.  Hearing  held  October  24,  1991.  Printed, 
Serial  No.  102-87.  H.R.  1205  (Mr.  Rowland),  H.R.  1916  (Mr.  Wyden), 
and  H.R.  2378  (Mr.  Bruce). 

Insurance  Rating  Companies.  Hearing  on  rating  the  insurance 
companies.  Hearing  held  January  29,  1992.  Printed,  Serial  No.  102- 
112. 

Rising  Cost  of  Health  Insurance.  Hearing  on  the  rising  cost  of 
health  insurance  and  U.S.  competitiveness.  Hearing  held  February 
5,  1992.  Printed,  Serial  No.  102-117. 

Private  Health  Insurance.  Hearing  on  the  rising  cost  of  private 
health  insurance:  administrative  expenses.  Hearing  held  February 
20,  1992.  Printed,  Serial  No.  102-119. 

Consumer  Product  Safety  Commission.  Hearing  on  the  Consumer 
Product  Safety  Commission  Reauthorization.  Hearing  held  Febru- 
ary 26,  1992.  Printed,  Serial  No.  102-124.  H.R.  3809  (Mrs.  Collins). 

Trade  Enhancement  Act  of  1992.  Hearings  on  the  relationship 
that  has  developed  between  U.S.  and  auto  parts  and  materials 
manufacturers  and  Japanese  auto  transplant  firms.  Hearings  held 
March  5,  25,  and  April  8,  1992.  Printed,  Serial  No.  102-133.  H.R. 
4100  (Mr.  Gephardt). 
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Audio  Home  Recording  Act.  Hearing  on  digital  audio  recording 
technology.  Hearing  held  March  31,  1992.  Printed,  Serial  No.  102- 
139.  H.R.  4567  (Mrs.  Collins). 

Intercollegiate  Sports.  Hearing  on  title  IX,  the  effects  on  women's 
sports  and  gender  equity.  Hearing  held  April  9,  1992.  Printed, 
Serial  No.  102-140. 

Tropical  Forest  Consumer  Information.  Hearing  on  labeling  or 
marking  of  tropical  wood  and  tropical  wood  products  sold  in  U.S. 
Hearing  held  May  13,  1992.  Printed,  Serial  No.  102-143.  H.R.  2854 
(Mr.  Kostmayer). 

Long  Term  Care  Insurance.  Hearing  on  long  term  care  insurance 
and  establishment  of  federal  standards.  Hearing  held  July  23,  1992. 
Printed,  Serial  No.  102-151.  H.R.  5376  (Mrs.  Collins  and  Mr.  Kost- 
mayer). 

Anti-Car  Theft  Act.  Hearing  on  labeling  of  auto  parts,  content  in- 
formation disclosure.  Hearing  held  September  10,  1992.  Printed, 
Serial  No.  102-164.  H.R.  4220  (Mr.  Sharp),  H.R.  4228  (Mr.  Mfume), 
H.R.  4230  (Mr.  Weldon),  and  HR.  4542  (Mr.  Schumer). 

COMMITTEE  PRINTS 

None. 


Subcommittee  on  Oversight  and  Investigations 
introduction 

During  the  102d  Congress,  the  Subcommittee  on  Oversight  and 
Investigations  initiated  several  major  inquiries  and  intensified  its 
efforts  in  a  number  of  important  ongoing  investigations.  Many  of 
these  investigations  provided,  or  will  provide,  the  basis  for  correc- 
tive legislation;  others  have  led  to  significant  changes  in  the  Execu- 
tive Branch's  administration  of  laws.  Forty-three  hearings  were 
held,  thirty-nine  in  public  and  four  in  Executive  Session.  Three  re- 
ports were  issued. 

Much  of  the  Subcommittee's  work  in  the  102d  Congress  grew  out 
of  the  Subcommittee's  jurisdiction  over  "public  health."  These  in- 
vestigations included  oversight  of  the  Food  and  Drug  Administra- 
tion (FDA)  and  the  Department  of  Health  and  Human  Services 
(HHS),  and  examination  of  some  of  the  industries  these  agencies 
regulate.  Major  problems  were  uncovered  in  a  large  number  of 
areas  into  which  the  Subcommittee  inquired,  and  work  was  begun 
on  legislative  and  administrative  corrections,  as  well  as  industry 
reforms.  The  Subcommittee's  investigation  into  the  safety  of  the 
blood  supply  has  led  to  important  reforms  at  the  American  Red 
Cross  that  may  save  hundreds  of  lives.  The  Subcommittee's  con- 
tinuing commitment  to  improve  the  generic  drug  approval  process, 
and  clean  up  the  generic  drug  industry  as  a  whole,  has  led  to  in- 
creased vigor  in  FDA  regulation  and  enforcement,  as  well  as  the 
passage  of  debarment  legislation.  The  Subcommittee's  food  safety 
investigations  uncovered  previously  unsuspected  problems  in  such 
areas  as  egg  production  and  distribution  and  bottled  water.  Mean- 
while, the  Subcommittee's  medical  device  investigations  have  high- 
lighted both  dangerous  devices  that  were  permitted  to  reach  the 
market  through  lax  approval  processes,  and  potentially  life-saving 
devices  that  have  been  delayed  or  kept  off  the  market  due  to  bu- 
reaucratic infighting  or  regulatory  ineptitude. 

Also,  in  1991,  the  Subcommittee  launched  a  long-term  investiga- 
tion of  the  Medicaid  program,  the  rapidly  escalating  costs  of  which 
are  driving  many  states  to  the  brink  of  bankruptcy.  The  lagging 
implementation  of  the  Clinical  Laboratory  Improvements  Amend- 
ments of  1988  was  examined  and  prodded.  Waste,  fraud,  and  abuse 
in  Federally-funded  health  care  programs  were  also  investigated. 

The  Subcommittee's  strong  commitment  to  environmental  pro- 
tection oversight  continued.  The  Subcommittee's  September  10, 
1992  hearing  on  the  Environmental  Protection  Agency's  (EPA) 
criminal  enforcement  program  exposed  repeated  instances  in  which 
apparently  serious  environmental  violations  were  not  prosecuted  at 
all,  or  were  settled  by  pleas  to  questionably  reduced  charges  accom- 
panied by  low  fines.  These  decisions  to  drop  prosecutions  of  individ- 
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uals,  or  seriously  weaken  contemplated  prosecutions  of  large  corpo- 
rations were  made  for  seemingly  curious  reasons. 

Other  Subcommittee  investigations  also  helped  focus  attention 
on  the  failure  of  environmental  enforcement.  The  Subcommittee's 
May  8,  1991  groundwater  hearing  was  productive  in  precipitating 
long-needed  regulatory  action.  In  the  days  immediately  preceding 
and  on  the  day  of  the  hearing,  the  EPA  approved  the  publication  of 
a  rule  that  had  been  stalled  for  close  to  five  years,  obtained  clear- 
ance through  the  Office  of  Management  and  Budget  (OMB)  for  19 
EPA  data  call-in  studies  (most  of  which  had  been  under  review  at 
the  OMB  for  over  six  months),  resolved  a  statement  with  the  OMB 
over  the  proper  implementation  of  the  Paperwork  Reduction  Act 
that  had  existed  since  December  of  the  previous  year,  and  finally 
managed  to  release  a  task  force  report  that  had  been  under  review 
by  the  OMB  since  the  previous  October. 

In  addition,  the  Subcommittee  devoted  much  time  and  effort  to 
economic  and  financial  issues,  including  unfair  international  trad- 
ing practices,  insufficiently  regulated  rollups  of  limited  partner- 
ships, regulation  of  insurance  solvency,  financial  reporting  by  in- 
surance companies,  and  various  securities  issues.  The  Subcommit- 
tee continued  its  long-running  investigation  of  fraud,  waste,  and 
abuse  by  major  publicly  held  defense  contractors  who  had  failed  to 
provide  proper  disclosures  to  the  Securities  and  Exchange  Commis- 
sion (SEC)  and  shareholders. 

Scientific  misconduct,  and  the  deficiencies  in  the  scientific  com- 
munity's and  the  relevant  government  agencies'  responses  to  alle- 
gations of  that  misconduct,  received  considerable  attention.  The 
Subcommittee's  efforts  have  helped  lead  to  a  growing  recognition 
in  the  scientific  community  of  the  need  to  improve  standards  of  sci- 
entific conduct,  particularly  where  the  taxpayers'  money  is  in- 
volved. 

Health,  safety,  and  security  at  nuclear  weapons  facilities,  and 
certain  civilian  nuclear  power  plants,  were  the  subjects  of  ongoing 
inquiry.  Other  Department  of  Energy  (DOE)  activities,  including 
the  effort  to  develop  a  national  energy  strategy,  were  monitored. 

The  Subcommittee  also  pursued  with  great  success  an  investiga- 
tion into  abuses  of  the  indirect  cost  components  of  Federal  con- 
tracts. Starting  with  Stanford  University,  expanding  first  to  other 
educational  institutions  such  as  Cornell,  Dartmouth,  and  MIT,  and 
then  to  the  DOE  and  EPA  contractors,  the  investigation  has  uncov- 
ered major  abuses.  While  it  is  too  early  to  put  a  precise  number  on 
ultimate  benefit  to  the  government,  the  Subcommittee  efforts  have 
led  to  the  identification  of  $235  million  in  unallowable  items  at 
Stanford  alone. 

Finally,  a  broad  range  of  other  issues  spanning  diverse  agencies, 
such  as  the  Federal  Emergency  Management  Agency  (FEMA)  and 
the  Federal  Trade  Commission  (FTC),  were  under  review  during 
the  102d  Congress. 

Millions  of  dollars  were  either  directly  saved  or  returned  to  the 
Treasury  as  a  result  of  Subcommittee  activities  during  the  102d 
Congress,  particularly  through  the  indirect  costs  investigation  and 
the  review  of  procurement  abuses  by  major  EPA  and  defense  con- 
tractors. Millions  of  dollars  may  also  be  saved  by  the  Subcommit- 
tee's relatively  early  detection  of  problems  in  the  insurance  indus- 
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try.  Moreover,  Subcommittee  activities  during  the  102d  Congress  in 
the  health  area,  which  were  extensive,  have  contributed  signifi- 
cantly to  improvements  in  the  quality  of  generic  drugs  and  the 
safety  of  the  blood  supply,  as  well  as  helped  to  minimize  further 
harm  from  certain  dangerous  drugs  and  devices. 

INTERSTATE  AND  FOREIGN  COMMERCE  INVESTIGATIONS 

Unfair  Trade  Practices 

During  the  102d  Congress,  the  Subcommittee  continued  its  care- 
ful oversight  of  unfair  trade  practices  that  interfere  with  or  under- 
mine interstate  and  foreign  commerce. 

China 

Unfair  trade  practices  apparently  perpetuated  by  the  People's 
Republic  of  China  (PRC)  were  an  object  of  special  concern  to  the 
Subcommittee  during  1991.  The  U.S.  trade  deficit  with  the  People's 
Republic  of  China  has  been  large  and  growing.  Like  many  other 
committees  of  the  Congress,  the  Subcommittee  expressed  its  deep 
disappointment  to  the  U.S.  Trade  Representative  (USTR)  over  our 
nation's  escalating  deficit  and  the  expanding  range  of  unfair  trade 
barriers  erected  by  PRC  authorities  against  U.S.  goods.  The  Sub- 
committee was  pleased  that  USTR  published  a  list  of  PRC  products 
that  would  be  liable,  because  of  the  wholly  inadequate  protection  of 
intellectual  property  rights  in  the  PRC,  for  increased  duties  under 
Section  301  of  the  Trade  Act.  This  move  led  to  China's  agreement 
to  provide  improved  protection,  and  the  Subcommittee  expects  to 
monitor  compliance  with  that  agreement.  The  protection  of  Ameri- 
can intellectual  property  has  been  a  priority  trade  objective  of  the 
Subcommittee  for  many  years  and  will  remain  so. 

Thailand 

The  Subcommittee  has  strongly  supported  the  efforts  of  the 
USTR  and  the  Departments  of  State  and  Commerce  to  convince 
the  Thais  to  improve  their  intellectual  property  protection  regime. 
On  March  15,  1991,  the  USTR  initiated  an  investigation,  under  Sec- 
tion 301  of  the  Trade  Act,  of  Thailand's  failure  to  provide  adequate 
patent  protection  for  pharmaceutical  products  and  processes.  The 
USTR's  investigation  came  in  response  to  a  petition  filed  by  the 
Pharmaceutical  Manufacturers  Association  (PMA)  and  the  prompt- 
ings of  the  Subcommittee. 

Thailand  does  have  a  draft  patent  law,  which  represents  some 
progress.  However,  the  law  as  drafted  is  seriously  inadequate  in 
several  respects,  not  the  least  of  which  is  a  lack  of  protection  for 
patented  pharmaceuticals  that  are  not  marketed  in  Thailand.  An- 
other serious  drawback  is  the  failure  to  protect  compounds  that 
were  invented  prior  to  the  passage  of  the  law.  The  Subcommittee 
will  continue  to  monitor  the  situation  with  great  interest. 

North  American  Free  Trade  Agreement 

In  the  course  of  monitoring  developments  in  the  proposed  free 
trade  agreement  between  Canada,  Mexico  and  the  United  States, 
the  Subcommittee  became  aware  of  an  unfair  trade  practice  that 
should  be  addressed.  The  problem  came  to  light  through  the  alleg- 
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edly  coercive  and  monopolistic  practices  of  a  Mexican  company, 
Vitro,  S.A. 

According  to  Guardian  Industries  of  Northville,  Michigan,  Vitro 
is  the  monopoly  producer  of  float  glass  in  Mexico.  When  Guardian 
attempted  to  sell  float  glass  to  a  large  Mexican  producer  of  mirrors 
and  glass  furniture,  Vitro  representatives  allegedly  cut  off  ship- 
ments to  Guardian's  prospective  customer  and  threatened  it  with 
commercial  extinction. 

This  incident  prompted  the  Subcommittee  to  write  the  USTR  in 
1991,  inquiring  about  the  status  and  the  enforcement  of  antitrust 
law  in  Mexico.  The  USTR  reported  that  Article  28  of  the  Mexican 
Constitution  does  contain  a  general  prohibition  against  monopolies 
and  monopolistic  practices.  However,  the  USTR  also  reported  that, 
according  to  the  Department  of  Justice,  there  is  no  agency  of  the 
Mexican  government  charged  with  implementing  the  law,  nor  is 
there  a  demonstrated  record  of  systematic  enforcement. 

The  USTR  further  reported  that  Mexico  was  drafting  new  legis- 
lation dealing  with  competition.  But  without  adequate  and  effective 
enforcement,  such  laws  will  have  no  real  effect.  This  lack  of  anti- 
trust enforcement  in  Mexico  is  clearly  an  important  problem  that 
cuts  across  the  spectrum  of  free  trade  agreement  issues.  It  will  con- 
tinue to  interest  the  Subcommittee  in  the  next  Congress. 

General  Agreement  on  Tariffs  and  Trade 

During  the  last  Congress,  the  Subcommittee  continued  to  moni- 
tor developments  in  the  long-running  negotiations  for  the  Uruguay 
Round  of  the  General  Agreement  on  Tariffs  and  trade  (GATT).  In 
December  1991,  Subcommittee  staff  went  to  Geneva,  Switzerland, 
for  what  was  planned  to  be  the  final  week  of  the  multilateral  nego- 
tiation. The  Uruguay  Round  has  been  underway  for  almost  five 
years.  It  is  the  most  ambitious  round  to  date  and  largely  for  that 
reason  the  most  controversial.  The  subject  matter  of  the  present 
round  extend  far  beyond  the  traditional  GATT  subjects  of  tariffs 
and  duties  to  a  wide  variety  of  so-called  non-tariff  barriers  to  trade. 
It  also  extends  beyond  the  traditional  GATT  concern  about  trade  in 
goods  to  new  areas  of  economic  activity,  such  as  services,  trade-re- 
lated intellectual  property,  and  trade-related  investment  measures. 
The  potential  impact  on  foreign  commerce,  and  eventually  domes- 
tic interstate  commerce,  is  immense. 

Numerous  questions  remain  about  the  soundness  of  the  proposed 
agreement,  its  practical  enforceability,  and  the  possible  untoward 
and  probably  unintended  consequences  of  some  of  its  provisions. 
The  Subcommittee  will  continue  to  follow  this  issue  closely  in  the 
coming  Congress. 

Trade  Investigations 

Textile  Fraud 

The  Subcommittee  revisited  its  investigation  of  textile  fraud,  a 
topic  that  was  the  subject  of  several  hearings  in  the  early  and  mid- 
1980s.  On  May  7,  1992,  Carol  Hallett,  the  Commissioner  of  Cus- 
toms, led  a  panel  of  Customs  witnesses  who  described  that  agency's 
textile  fraud  enforcement  program.  The  hearing  coincided  with  the 
announcement  by  the  United  States  Attorney  for  the  Southern  Dis- 
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trict  of  New  York  of  the  initial  indictments  in  Operation  Q-Tip,  the 
largest  investigative  effort  ever  undertaken  by  the  Customs  Serv- 
ice. 

Witnesses  testified  that  the  primary  forms  of  textile  fraud  are  (1) 
the  transshipment  of  goods  from  producing  countries  through  one 
or  more  other  countries  so  as  to  disguise  the  true  country  of  origin 
and  evade  quota  restrictions,  (2)  the  misdescription  of  textile  or  ap- 
parel items  to  evade  quota  or  avoid  tariff  charges,  and  (3)  the  un- 
dervaluation of  textile  shipments  to  avoid  tariff  duty.  All  of  these 
forms  of  fraud  undermine  the  already  depressed  U.S.  textile  indus- 
try, throw  more  Americans  out  of  work,  and  deprive  the  Treasury 
of  revenue. 

Since  September  1991,  Customs,  with  the  assistance  of  the  Inter- 
nal Revenue  Service,  has  executed  139  Federal  search  warrants 
and  46  seizure  warrants  in  cities  across  the  United  States.  Accord- 
ing to  witnesses,  the  majority  of  the  fraud  involves  Chinese  goods, 
although  a  significant  volume  of  fraudulent  transshipments  involve 
goods  from  Vietnam,  Pakistan  and  other  countries.  Companies  and 
persons  indicted  to  date  include  the  China  National  Textile 
Import/Export  Corporation  (a  Chinese  Government  corporation 
headquartered  in  Beijing),  its  Jiangsu  provincial  office,  and  various 
U.S.-based  but  Chinese-controlled  entities  as  well  as  certain  of  their 
employees.  The  Senior  U.S.  Customs  Representative  in  Hong  Kong 
estimated  that  the  combined  loss  of  revenue  to  the  U.S.  Treasury 
from  all  types  of  textile  fraud  could  total  $600  million. 

Customs  is  also  taking  enforcement  action  against  what  appears 
to  be  massive  transshipment  of  Vietnamese-origin  goods  through 
Taiwan.  Many  details  of  this  investigation  were  revealed  by  the 
Taiwanese  Board  of  Foreign  Trade,  Ministry  of  Economic  Affairs, 
in  an  English  language  report  listing  both  the  alleged  Taiwanese 
transshipper  and  the  U.S.  importer.  This  document  highlights  the 
likelihood  that  many  illegal  shipments  have  been  made  with  the 
knowledge,  if  not  the  assistance,  of  certain  U.S.  importers  or  their 
customers. 

In  his  opening  statement,  Chairman  Dingell  summed  up  the  situ- 
ation: 

[I]f  we  are  ever  to  put  a  stop  to  rampant  illegality  in  tex- 
tile trade,  now  is  the  time.  If  U.S.  wholesalers  and  retail- 
ers can  knowingly  participate  in  fraudulent  import 
schemes  without  fear  of  prosecution,  we  will  never  stop 
textile  fraud.  However,  if  these  persons  know  that  they  are 
liable  for  prosecution  *  *  *  they  will  think  twice  about 
aiding  and  abetting  textile  crime. 

In  the  first  phase  of  this  ambitious  undertaking,  six  firms  and 
eleven  individuals  have  been  charged  and  over  $10  million  in  cash, 
real  estate  and  vehicles  seized. 

At  the  hearing,  the  Subcommittee  also  took  the  opportunity  to 
question  witnesses  from  the  Customs  Service  and  the  textile  indus- 
try regarding  the  need  to  make  certain  that  the  North  American 
Free  Trade  Agreement,  or  any  other  international  trade  agree- 
ment, preserves  adequate  and  effective  protections  against  textile 
or  other  fraud. 
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Circumvention  of  Anti-Dumping  Laws 

The  actions  of  the  Commerce  Department  in  a  dumping  case  in- 
volving sweaters  allegedly  produced  in  Taiwan  drew  the  serious 
concern  of  the  Subcommittee.  On  April  27,  1990,  the  Department 
directed  the  Customs  Service  to  begin  collecting  dumping  duties 
from  all  Taiwanese  sweater  manufacturers  exporting  to  the  U.S. 
This  action  was  taken  because  Taiwanese  sweater  manufacturers 
have  been  harming  U.S.  manufacturers  by  selling  below  cost.  One 
small  firm,  Jia  Farn,  however,  was  excepted  from  the  order  on  the 
grounds  that  it  had  not  been  selling  at  a  dumped  price.  Shortly 
thereafter,  the  market  share  enjoyed  by  Jia  Farn  began  to  rise 
with  curious  speed.  Its  share  of  sweater  exports  to  the  U.S.  sudden- 
ly soared  from  about  one  percent  to  about  fifty  percent. 

The  domestic  industry  was  concerned  that  the  new-found  pros- 
perity of  this  heretofore  obscure  company  had  more  to  do  with  cir- 
cumvention of  the  dumping  order  than  with  legitimate  business 
acumen.  Efforts  by  the  domestic  industry  to  secure  the  protection 
to  which  it  was  entitled  under  the  dumping  statute  were  seemingly 
thwarted  by  Commerce.  Subcommittee  investigation  ensued,  uncov- 
ering an  inadequate  response  by  Commerce  that  was  undermining 
the  interests  of  the  domestic  industry  and  the  enforcement  effort  of 
the  U.S.  Customs  Service. 

In  a  June  3,  1992,  letter  to  Secretary  of  Commerce  Barbara 
Franklin,  Chairman  Dingell  called  attention  to  two  problematic  ad- 
ministrative decisions  by  the  Department  in  the  Jia  Farn  case.  One 
problematic  decision  by  Commerce  was  to  treat  Jia  Farn  as  a 
"manufacturer"  and  to  continue  so  treating  it  even  after  being  pre- 
sented with  definitive  evidence  that  the  company  had  almost  no 
manufacturing  capacity.  The  second  dubious  decision  was  to  allow 
Taiwanese  sweater  makers  to  "self  select"  four  volunteers  and  base 
dumping  calculation  on  the  books  of  these  four  volunteer  compa- 
nies. 

Jia  Farn  and  its  U.S.  attorneys  had  represented  to  Commerce 
that  the  company  was  a  manufacturer,  and  the  Department  had 
relied  on  these  representations.  However,  upon  visiting  Jia  Farn  in 
the  Spring  of  1991,  representatives  of  the  Customs  Service,  the  U.S. 
Trade  Representative,  and  the  Departments  of  State  and  Com- 
merce discovered  that  the  company  had  virtually  no  manufactur- 
ing capacity.  Customs  further  determined  that  other  Taiwanese 
companies  were  shipping  their  sweaters  to  the  U.S.  through  Jia 
Farn  in  order  to  avoid  the  dumping  duty,  and  relayed  this  informa- 
tion to  the  Department  of  Commerce.  To  its  credit,  the  Customs 
Service  took  fast  action  against  Jia  Farn.  Customs  began  to  cease 
liquidation  of  Jia  Farn  entries  and  to  collect  duties,  which  were 
placed  in  escrow,  in  anticipation  that  these  shipments  would  be 
made  subject  to  the  dumping  duties  imposed  in  the  original  order. 
Inexplicably,  however,  Commerce  ignored  the  information  about 
Jia  Farn  at  its  disposal  and  refused  to  back  up  Customs'  initiative. 
Commerce  continued  to  treat  Jia  Farn  as  a  manufacturer,  took  no 
enforcement  action  regarding  the  illegal  transshipment  reported  by 
Customs,  and  ordered  Customs  to  cease  collecting  dumping  duties 
and  resume  liquidation  of  Jia  Farn  imports. 
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Like  the  Customs  Service,  the  Subcommittee  was  greatly  con- 
cerned that  Taiwanese  manufacturers  appeared  to  be  using  Jia 
Farn  as  a  front  company  to  evade  the  anti-dumping  duties  that 
would  otherwise  be  assessed.  Moreover,  there  was  additional  con- 
cern about  the  possibility  that  at  least  some  of  the  sweaters 
shipped  under  the  name  of  Jia  Farn  were  not  manufactured  in 
Taiwan  at  all,  but  had  been  illegally  transshipped  from  still  other 
countries.  The  loss  of  revenue  to  the  Treasury  from  these  evasions 
in  the  first  year  of  the  dumping  order  (September  1990-91)  was  cal- 
culated by  the  domestic  industry  to  be  about  $7  million. 

While  the  decisions  to  declare  Jia  Farn  a  manufacturer  and  con- 
tinue treating  it  as  such,  even  after  evidence  emerged  that  it  had 
almost  no  manufacturing  capacity,  were  troubling  enough,  the  De- 
partment of  Commerce's  second  ruling  seriously  undermined  the 
effectiveness  of  the  dumping  penalties  themselves. 

A  dumping  margin  of  24.02  percent  had  been  calculated  for  Tai- 
wanese companies  whose  books  had  been  investigated.  Companies 
that  had  failed  to  provide  the  data  necessary  to  calculate  an  actual 
rate,  or  had  not  been  investigated,  were  assessed  a  duty  of  21.38 
percent.  (This  is  generally  referred  to  as  the  "all  other"  rate.) 

When  Commerce  performed  its  annual  review  of  the  dumping 
order,  it  chose  to  investigate  only  three  Taiwanese  companies  de- 
spite a  request  from  the  U.S.  sweater  industry  that  24  specific  com- 
panies be  reviewed.  At  the  same  time,  the  Department  agreed  to 
audit  four  Taiwanese  companies  that  had  volunteered  to  have  their 
records  be  reviewed.  The  three  companies  selected  by  Commerce 
itself  refused  to  provide  any  information,  so  the  Department  looked 
only  at  the  four  volunteers.  These  four  volunteer  companies  togeth- 
er accounted  for  less  than  one  half  of  one  percent  of  the  market, 
yet  the  Department  proceeded  to  base  its  dumping  calculations  en- 
tirely on  their  data.  In  effect,  the  data  from  these  four  self-selected 
companies  that  have  virtually  no  market  share  will  determine  the 
new  dumping  rate  for  all  other  companies  that  have  not  been  au- 
dited. 

By  employing  this  dubious  approach  to  investigation,  the  Depart- 
ment of  Commerce  has  allowed  the  Taiwanese  industry  to  deter- 
mine an  unrepresentative,  and  unrealistically  low  rate  for  the  next 
year  and  all  future  years  of  the  dumping  order.  If  this  approach  to 
investigation  becomes  general,  the  effective  ability  of  any  U.S.  firm 
damaged  by  predatory  pricing  from  multiple  source  suppliers  in  a 
given  country  to  obtain  more  than  a  year  of  relief  under  our  dump- 
ing laws  would  be  seriously  undermined.  Given  the  great  cost  in 
time  and  money  of  obtaining  relief,  this  approach  would  go  a  long 
way  toward  rendering  the  dumping  laws  worthless. 

Yet  another  problem  created  by  the  Department's  policy  deci- 
sions is  that  by  allowing  the  subcontracting  and  sub-subcontracting 
of  production  by  so-called  manufacturers,  Commerce  has  enormous- 
ly complicated  the  Custom  Service's  task  of  identifying  companies 
engaged  in  illegal  transshipment.  In  the  past,  Customs  agents  could 
visit  a  factory  and  easily  determine  if  it  had  the  physical  capability 
to  produce  the  products  in  the  quantity  that  it  was  shipping.  Under 
the  Department's  new  theory  that  a  manufacturer  need  only  direct 
the  production  of  a  product  and  control  its  ultimate  price,  actual 
production  is  not  required  by  the  "manufacturer"  and  the  Customs 
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Service  would  have  to  visit  every  subcontractor — a  resource  inten- 
sive task  that  is  impractical  in  most  cases — to  detect  illegal  trans- 
shipment. 

The  Subcommittee  asked  the  Department  of  Commerce  Inspector 
General  (IG)  to  conduct  a  thorough  review  of  the  origins  and  devel- 
opment of  the  policy  changes  described  above  and  to  specifically 
review  the  Jia  Farn  matter.  The  IG's  investigation  discovered,  in 
the  files  of  the  Department  of  Commerce,  the  May  1991  report  by 
the  Customs  Service,  plus  equally  specific  reports  from  other  agen- 
cies indicating  that  Jia  Farn  was  helping  Taiwanese  companies 
evade  the  dumping  order.  When  this  information  was  forcefully 
called  to  the  attention  of  the  Assistant  Secretary  of  Commerce, 
Alan  Dunn,  in  a  memorandum  of  September  2,  1992  from  Deputy 
Inspector  General  Michael  Zimmerman,  the  Department  finally 
took  action.  By  notice  in  the  Federal  Register  on  September  22, 
1992,  Assistant  Secretary  Dunn  initiated  a  changed  circumstances 
review  to  determine  if  Jia  Farn  acted  as  a  reseller  or  transshipper 
of  Taiwanese  sweaters.  Customs  was  also  instructed  to  suspend  liq- 
uidation of  Jia  Farn's  entries  going  back  to  the  beginning  of  the 
dumping  order.  However,  it  may  well  be  too  late  to  reopen  the 
books  on  many  entries  that  have  already  been  liquidated. 

Buy  American  Act  Violation 

Mazak  Corporation,  a  Frankfurt,  Kentucky  manufacturer  of  ma- 
chine tools,  was  the  subject  of  a  Qui  Tarn  suit  under  the  Federal 
False  Claims  Act.  This  suit,  filed  on  behalf  of  the  Federal  Govern- 
ment by  Alfred  J.  Pedicone,  a  former  employee  of  Mazak,  alleged 
that  the  company  sold  machine  tools  made  in  Japan  by  Yamazaki 
Mazak  Trading  Corporation,  Mazak's  parent  company,  as  being 
made  in  the  United  States.  Mazak  resold  the  machine  tools  to  ele- 
ments of  the  U.S.  Government  in  apparent  violation  of  the  Buy 
American  Act,  which  required  that  the  machine  tools  be  manufac- 
tured in  the  U.S.  and  contain  at  least  50  percent  American  parts. 

Cincinnati  newspaper  and  television  articles  which  reported, 
among  other  things,  that  the  U.S.  Customs  Service  had  not  pursued 
the  matter  with  sufficient  vigor,  came  to  the  attention  of  the  Sub- 
committee. The  Subcommittee  staff  reviewed  import  entry  docu- 
ments for  machine  tools  manufactured  by  Yamazaki  whose  serial 
numbers  were  the  same  as  allegedly  American-made  machine  tools 
sold  to  the  Air  Force,  read  the  court  filings  in  the  case  and  looked 
at  statements  by  relevant  parties  in  the  press.  Several  Mazak  em- 
ployees were  reportedly  willing  to  testify  to  the  fact  that  they 
changed  country  of  origin  markings  on  the  machine  tools  from 
"Made  in  Japan"  to  "Made  in  the  U.S.A.",  or  on  the  machine  tool 
packing  crates,  or  observed  others  doing  it.  An  inquiry  to  the  Cus- 
toms Service  received  a  response  that  Mazak  was  an  open  case, 

On  October  7,  1992,  Mazak  settled  the  Pedicone  lawsuit  by  agree- 
ing to  pay  the  Federal  government  $2.39  million.  Mr.  Pedicone  is 
expected  to  receive  30  percent  of  this  amount.  When  the  Subcom- 
mittee staff  followed  up  by  asking  Customs  what  had  happened  to 
its  investigation,  the  staff  was  informed  that  Customs  had  investi- 
gated the  matter  and  brought  the  case  to  the  Office  of  the  United 
States  Attorney  in  Lexington,  Kentucky  with  a  recommendation 
for  prosecution.  The  Customs  recommendation  was  denied. 
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Controlling  Exports  of  High  Technology 

In  the  course  of  an  investigation  into  the  diversion  of  prohibited 
machinery,  components  and  technology  from  Western  nations  to 
the  regime  of  Saddam  Hussein  in  Iraq,  the  Subcommittee  discov- 
ered that  the  Commerce  Department  had  failed  to  comply  with  a 
statutory  directive  passed  in  1985  that  was  designed  to  prevent 
such  unauthorized  exports. 

The  Department,  after  consultation  with  other  appropriate  agen- 
cies and  departments,  issues  licenses  authorizing  the  exportation  of 
listed  items  of  concern,  such  as  machinery  and  technology.  In  1985, 
the  Congress  amended  the  Export  Administration  Act  to  require 
that  the  Secretary  of  Commerce  and  the  Commissioner  of  Customs 
exchange  "any  licensing  and  enforcement  information  with  each 
other  which  is  necessary  to  facilitate  enforcement  efforts  and  effec- 
tive license  decisions." 

Despite  the  plain  language  of  this  statute,  the  Department  of 
Commerce  had  not  granted  the  Customs  Service  timely  and  effec- 
tive access  to  export  license  application  data.  Instead  of  free  and 
immediate  access  to  the  Bureau  of  Export  Administration's  Export 
Control  Automated  Support  System  at  all  Customs  offices  in  ports 
across  the  country,  Customs  was  allowed  to  access  the  data  base 
from  only  one  modem  at  Customs  Headquarters.  Moreover,  even 
this  meager  access  was  limited  to  some,  not  all,  of  the  data  in  the 
system. 

Commerce's  unwillingness  to  cooperate  had  impeded  the  ability 
of  Customs  inspectors  at  ports  across  the  country  to  interdict  ex- 
ports of  prohibited  items.  For  example,  it  was  quite  possible  for  an 
exporter  to  use  the  export  license  number  obtained  at  the  time  of 
application  to  claim  that  the  export  had  been  approved  and  get  the 
shipment  past  Customs,  whose  inspectors  had  no  quick  or  easy  way 
to  determine  whether  the  application  associated  with  an  apparent- 
ly valid  license  number  was  pending,  approved  or  denied.  In  addi- 
tion, by  limiting  the  access  of  Customs  to  its  data  base,  Commerce 
prevented  Customs  from  developing  profiles  of  the  persons  who 
were  the  most  likely  to  engage  in  violative  behavior  and,  thus, 
should  be  inspected  closely. 

A  joint  Commerce-Customs  technical  working  group  had  devel- 
oped a  simple  and  cost  effective  method  whereby  Customs  could 
gain  on-line  access  to  the  Commerce  data  base  and  share  the  infor- 
mation with  inspectors  on  a  timely  basis  through  existing  Customs 
computer  systems.  However,  this  recommendation  was  not  accept- 
ed by  the  Department. 

On  August  13,  1992,  Chairman  Dingell  sent  a  letter  to  Secretary 
Franklin  registering  concern  about  the  situation  and  asking  when 
and  how  Commerce  planned  to  remedy  the  situation.  This  letter 
was  also  provided  to  the  appropriate  subcommittees  of  the  House 
and  Senate  Appropriations  Committees.  To  their  great  credit,  the 
Appropriations  Committees  responded  promptly  by  putting  lan- 
guage in  their  respective  appropriations  bill  directing  Commerce  to 
implement  the  joint  working  group  recommendation  within  90  days 
of  enactment. 
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Patent  Piracy 

The  Subcommittee  continued  its  long  standing  interest  in  the 
harmful  consequences  to  American  business,  workers  and  consum- 
ers resulting  from  the  theft  of  intellectual  property,  and  especially 
patent  piracy.  In  the  course  of  its  lengthy  investigation  of  illegal 
acts  in  the  generic  drug  industry,  the  Subcommittee  became  aware 
that  a  great  deal  of  technical  assistance  was  being  provided  by  the 
FDA  to  the  pharmaceutical  industry  of  India  at  the  same  time  that 
other  elements  of  the  government,  most  notably  the  Office  of  the 
USTR,  had  identified  that  country  as  one  of  the  leading  violators  of 
U.S.  intellectual  property  rights  in  the  world.  Thanks  to  the  com- 
plaints of  American  industry,  elements  of  the  Executive  Branch 
and  the  Subcommittee,  the  FDA  ceased  to  participate  in  certain 
meetings  and  projects  with  India  pending  improvements  in  Indian 
protection  of  intellectual  property  rights.  When  the  USTR  identi- 
fied India  as  a  priority  country  under  the  Special  301  provision  of 
the  Omnibus  Trade  Act  of  1988,  a  section  of  law  designed  to  single 
out  the  most  egregious  violators  of  intellectual  property  rights,  the 
FDA  finally  ceased  all  cooperative  activities  with  India  in  the  phar- 
maceutical arena. 

Because  rampant  patent  piracy  persisted  in  India,  the  subcom- 
mittee wrote  FDA  Commissioner  Kessler,  in  July  1991,  inquiring 
whether  scarce  FDA  resources  should  be  expended  to  approve  new 
applications  by  Indian  companies  to  ship  pharmaceutical  products 
to  the  United  States.  The  letter  pointed  out  that  American  drug 
products  and  process  patents  were  routinely  stolen  by  Indian  com- 
panies, many  of  whom  sold  bulk  raw  materials  to  generic  drug 
manufacturers  in  the  United  States. 

The  FDA's  attention  was  also  called  to  the  fact  that  five  former 
principals  of  U.S.  generic  drug  firms  and  one  FDA  employee  who 
had  taken  part  in  an  FDA-sponsored  technical  assistance  mission 
to  India  had  pleaded  guilty  to  payoffs  or  related  crimes  in  the  ge- 
neric drug  scandal,  and  that  one  former  principal  of  a  U.S.  generic 
firm  was  (and  still  remains)  a  fugitive  from  U.S.  justice  in  India, 
where  he  may  have  returned  to  the  family  pharmaceutical  busi- 
ness. 

In  his  September  1991  response,  FDA  Commissioner  Kessler 
stated  that  there  was  no  provision  in  the  Federal  Food,  Drug  and 
Cosmetic  Act,  or  any  other  statute,  that  authorized  the  FDA  to 
withhold  an  inspection  of  a  regulated  firm  because  of  the  failure  of 
a  foreign  government  to  protect  intellectual  property  rights  or  to 
honor  an  extradition  request  which,  by  then,  had  been  made  by  the 
United  States  in  an  effort  to  secure  the  return  of  the  above  men- 
tioned fugitive  to  the  jurisdiction  of  the  U.S.  court.  However,  the 
Commissioner  then  noted  that  his  agency  would,  of  course,  ' 're- 
spond to  any  new  statutory  mandate  addressing  these  issues/' 

The  issue  was  subsequently  addressed  by  the  Congress  in  H.R. 
5100,  a  bill  written  in  the  Ways  and  Means  Committee  which 
passed  the  House  but  did  not  become  law.  Section  106  of  that  bill, 
entitled  ' 'Denial  of  Entry  of  Certain  Reciprocal  Products,"  provided 
that  if  a  country  was  placed  on  the  Special  301  list  by  the  USTR 
because  of  the  lack  of  intellectual  property  protection,  products 
from  that  country  that  were  produced  by  virtue  of  this  piracy  could 
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be  denied  entry  into  the  commerce  of  the  United  States.  Toward 
the  end  of  the  102d  Congress,  an  attempt  was  made  to  enact  legis- 
lation that  would  specifically  target  pharmaceutical  products  from 
India  and  Thailand,  the  only  two  countries  then  on  the  Special  301 
list.  The  Congress  adjourned  before  this  effort  could  succeed,  but  it 
is  anticipated  that  the  issue  will  come  before  the  103rd  Congress. 

Follow  Up  on  Fasteners 

In  1990,  the  Congress  passed  the  Fastener  Quality  Act  (P.L.  101- 
592)  as  the  result  of  investigations  and  reports  by  the  Subcommit- 
tee showing  that  millions  of  substandard,  mismarked  or  counterfeit 
metal  fasteners  were  being  sold  in  the  United  States  annually.  The 
Act  has  yet  to  be  implemented,  however,  because  of  lengthy  delays 
in  preparing  and  publishing  the  proposed  rules  required  to  put  in 
place  various  provisions  of  the  statute.  On  August  17,  1992,  the  Na- 
tional Institute  of  Standards  and  Technology  published  the  text  of 
the  proposed  rule  to  implement  the  Act.  The  comment  period 
closed  on  November  2,  and  the  Subcommittee  looks  forward,  at 
long  last,  to  getting  the  much  needed  protections  contained  in  this 
statute  into  place. 

In  the  meantime,  the  criminal  behavior  that  prompted  the  enact- 
ment of  the  statute  has  continued,  seemingly  unabated.  The  most 
recent  example  is  the  September  11,  1992,  announcement  by  the 
Office  of  Inspector  General  of  the  Department  of  Defense  that  five 
companies  and  their  chief  executive  officers  were  charged  with 
making  false  statements  to  the  U.S.  Government  in  connection 
with  certifications  of  aerospace  fasteners  and  hydraulic  fittings 
sold  to  the  military.  All  have  agreed  to  plead  guilty.  The  violations 
included  incorrect  and  incomplete  testing,  the  sale  of  commercial 
parts  as  aerospace  quality  parts,  the  sale  of  parts  whose  traceabi- 
lity  had  been  lost  as  certified  to  a  particular  manufacturers  lot, 
and  the  placing  of  false  manufacturers'  or  engineering  marks  on 
fasteners.  The  announcement  pointed  out  that  about  75  percent  of 
the  parts  did  not  meet  specifications. 

While  each  of  the  companies  has  been  barred  from  doing  busi- 
ness with  the  Federal  government  for  a  period  of  five  years,  there 
is  no  such  prohibition  against  continued  sales  to  their  commercial 
airline  customers,  a  fact  that  further  underscores  the  need  for  the 
system  of  mandatory  testing  and  traceability  contained  in  the  legis- 
lation. 

Techynology  Transfer 

July  25,  1991  Hearing 

On  July  25,  1991,  the  Subcommittee  held  a  hearing  regarding  the 
efforts  of  Federal  agencies  and  laboratories  to  make  taxpayer- 
funded  technologies  available  to  U.S.  industries  for  commercializa- 
tion. Obviously,  domestic  technology  transfer  activities  can  directly 
benefit  U.S.  industry,  enhance  U.S.  economic  competitiveness,  and 
help  U.S.  industry  improve  the  range  of  goods  and  services  avail- 
able to  U.S.  consumers.  However,  the  relationship  between  the  Fed- 
eral government  and  U.S.  industry  has  not  been  a  smooth  one.  The 
hearing  focused  on  cultural,  policy,  and  practical  barriers  that  need 
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to  be  removed  in  order  to  improve  the  relationship  between  govern- 
ment and  industry. 

Testimony  showed  that  in  the  United  States,  technology  transfer 
is  plagued  by  many  problems,  the  most  significant  being  Federal 
government  indifference.  The  U.S.  situation  is  especially  troubling 
when  compared  to  that  of  other  industrialized  nations,  most  nota- 
bly Japan,  where  strong  government  programs  exist  to  foster  a 
solid  working  relationship  between  government  and  industry.  The 
testimony  at  the  hearing  demonstrated  that: 

(1)  Much  more  needs  to  be  done  by  Federal  laboratories, 
agencies,  and  the  administration  to  improve  technology  trans- 
fer. 

(2)  No  strong  Federal  mechanism  exists  to  coordinate  the 
technology  transfer  efforts  of  Federal  agencies. 

(3)  The  Department  of  Commerce,  the  Federal  agency  re- 
sponsible for  interagency  coordination  efforts,  has  neither  and 
authority  nor  the  resources  to  remove  existing  barriers  and  its 
current  efforts  are  inadequate. 

Technology  transfer  is  not  the  same  as  a  national  industrial 
policy.  It  does  not  involve  picking  technological  or  industrial  win- 
ners and  losers.  Rather,  a  technology  transfer  program  merely 
makes  existing  technology  available  to  the  private  sector.  For  ex- 
ample, the  Federal  government's  research  and  development  (R&D) 
budget  for  all  agencies  for  fiscal  year  1991  was  approximately  $67 
billion.  The  taxpayer  has  already  paid  for  this  research  and  de- 
serves the  maximum  possible  return  on  that  investment. 

Other  problems  identified  by  witnesses  include: 

(1)  Lack  of  controls  and  procedures  to  ensure  that  these  tech- 
nologies go  only  to  American  firms; 

(2)  Lack  of  speed  by  Federal  government  in  transferring 
technologies  to  U.S.  industry; 

(3)  Lack  of  clear  policy  guidelines  in  connection  with  technol- 
ogy transfer  matters; 

(4)  Lack  of  a  coherent  policy  in  all  three  of  the  agencies  that 
testified:  the  DOE,  Department  of  Defense  (DOD),  and  Depart- 
ment of  Commerce;  and 

(5)  Lack  of  commitment  on  the  part  of  the  DOD  to  promote 
technology  transfer  activities. 

The  Subcommittee  will  continue  to  monitor  technology  transfer 
activities  throughout  Federal  agencies,  laboratories,  and  the  Ad- 
ministration. The  Subcommittee  will  increase  its  focus  on  the  DOD, 
which  has  a  leading  role  to  play  in  these  matters. 

Congressinal  Research  Service  Report 

The  problems  in  technology  transfer,  and  the  consequences  for 
international  competitiveness,  have  been  underscored  by  a  Con- 
gressional Research  Service  (CRS)  report  entitled  'Transfer  of 
Technology  From  Publicly  Funded  Research  Institutions  to  the  Pri- 
vate Sector."  The  report,  which  the  Subcommittee  had  requested, 
was  distributed  and  discussed  at  the  hearing.  The  CRS  report  out- 
lined current  U.S.  policies  and  practices  in  technology  transfer 
from  Federal  laboratories  to  the  private  sector,  and  compared  these 
to  the  policies  and  practices  of  Japan,  Germany,  France,  the 
United  Kingdom,  and  the  European  Community.  Consortia  orga- 
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nized  and  supported  by  American  industry  are  also  addressed  in 
the  report. 

The  report  shows  that  the  United  States  lags  far  behind  our  for- 
eign competitors  in  the  transfer  of  technology  from  the  government 
to  the  private  sector.  For  instance,  the  report  concludes  that  in  the 
foreign  nations  studied,  there  is  a  strong  national  governmental 
structure  which  takes  explicit  responsibility  for  fostering  govern- 
ment and  industry  cooperation  and  collaboration  in  technology 
transfer. 

The  report  describes  how  other  industrialized  countries  have  rec- 
ognized the  value  of  technology  development  to  economic  growth,  a 
recognition  which  is  reflected  in  their  policy  decisions.  The  United 
States,  by  contrast,  does  not  have  a  formal  national  policy  for  tech- 
nology development.  This  lack  of  commitment  disadvantages  Amer- 
ican industry  relative  to  its  foreign  competitors  and  helps  to  ex- 
plain why  business  and  government  in  this  nation  do  not  work  to- 
gether effectively  in  technology  transfer  activities. 

GAO  Investigation 

The  Subcommittee  also  asked  the  GAO  to  investigate  how  our 
foreign  competitors  transfer  their  technologies  to  industry.  These 
foreign  competitors,  such  as  Japan,  appear  to  be  much  better  at  co- 
ordinating within  government  and  between  government  and  indus- 
try to  transfer  publicly-funded  technologies  to  the  private  sector. 
The  Subcommittee  asked  the  GAO  to  report  on  what  those  coun- 
tries are  doing  that  can  easily  be  adapted  or  implemented  in  the 
United  States.  The  GAO  is  expected  to  report  back  to  the  Subcom- 
mittee by  the  Spring  of  1993. 

Indirect  Costs/Overhead 

During  the  102d  Congress,  the  Subcommittee  expanded  its  probe 
of  misallocations  and  unallowable  costs  in  the  billing  of  indirect 
costs  to  the  Federal  government. 

Background 

Each  year,  the  Federal  government  provides  hundreds  of  billions 
of  dollars  in  contracts  and  grants  to  corporations,  universities,  in- 
stitutions, and  non-profit  groups  to  obtain  a  variety  of  goods  and 
services.  At  both  the  negotiation  and  execution  stages,  the  costs  as- 
sociated with  the  contracts  are  broken  down  into  two  elements — 
direct  costs  and  indirect  costs.  Direct  costs  are  those  that  are  easily 
identified  as  being  necessary  and  applicable  to  performance  under 
a  specific  contract.  Indirect  costs  are  those  that  are  not  readily  at- 
tributed to  the  specific  effort  being  undertaken  but  are  believed  to 
have  been  broadly  necessary  to  make  it  possible.  For  example, 
when  the  DOD  contracts  with  Bell  Helicopter,  Bell's  parent  compa- 
ny— Textron — incurs  indirect  costs  associated  with  that  effort:  Tex- 
tron's  audit,  finance,  and  legal  departments  must  all  track  and  in- 
corporate Bell's  business  into  their  corporate  activities.  Therefore, 
a  certain  portion  of  Textron's  corporate  costs  are  considered  allow- 
able for  billing  along  with  Bell's  charges  to  the  DOD. 

In  the  mid-1980s,  the  Subcommittee  exposed  serious  problems 
with  the  allocation,  allowability  and  reasonableness  of  literally  bil- 
lions of  dollars  in  indirect  charges  submitted  by  defense  contrac- 
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tors.  As  a  result  of  that  investigation,  one  contractor  withdraw 
more  than  a  quarter  of  a  billion  dollars  in  indirect  charges.  In 
1990,  the  Subcommittee  began  focusing  on  Stanford  University  as  a 
case  study  in  how  universities  and  institutions  handle  indirect 
costs.  On  the  basis  of  its  findings  at  Stanford,  the  Subcommittee  ex- 
panded its  investigation  into  a  probe  of  thee  practices  at  colleges 
and  universities  nationwide. 

In  addition,  given  the  Subcommittee's  findings  first  with  the  de- 
fense contractors  and  then  with  the  universities,  a  similar  investi- 
gation was  opened  to  look  at  indirect  costs  associated  with  Super- 
fund  contractors  at  the  EPA  as  well  as  laboratory  contractors  at 
the  DOE.  In  general,  there  has  been  a  consistent  pattern  across  the 
government  of  complacency  and  laxity  on  the  part  of  government 
contracting  personnel  in  reviewing  bills  submitted  by  government 
contractors  for  indirect  costs.  There  has  also  been  inadequate  au- 
diting of  government  contracts.  These  deficiencies  have  permitted 
unallowable  and  unreasonable  charges  to  be  paid  by  the  Federal 
government  and  unfair  and  excessive  indirect  costs  allocations  to 
be  borne  by  the  taxpayers.  The  net  result  has  been  the  waste  of 
perhaps  hundreds  of  millions  of  dollars  annually  due  to  the  pay- 
ment of  indirect  and  overhead  charges  that,  under  the  applicable 
rules  and  regulations,  should  not  be  paid. 

Stanford  University 

Fifty  years  ago,  the  Federal  government  and  the  college  and  uni- 
versity system  in  this  country  entered  into  a  partnership.  The  Fed- 
eral government  wanted  to  become  a  major  sponsor  of  research  in 
this  country  and  the  universities  readily  agreed  to  host  this  re- 
search. A  deal  was  struck,  and  the  agreement  in  concept  was 
simple.  The  Federal  government  would  pay  all  of  the  costs  of  di- 
rectly supported  research,  as  well  as  the  indirect  costs  to  the  uni- 
versity associated  with  hosting  the  research  efforts.  As  a  result, 
grants  and  contracts  provided  to  a  university  have  two  basic  com- 
ponents: a  direct  cost  associated  with  supporting  the  scientist  or  in- 
vestigator in  his  or  her  laboratory,  and  a  separate  payment  to  the 
university  administrators  for  the  costs  associated  with  their  host- 
ing of  the  research  facility,  including  such  items  as  building  main- 
tenance, utilities,  staff  benefits,  roads,  and  libraries.  Most  universi- 
ties' overhead  rates  are  around  50  percent — that  is,  on  average,  for 
every  $100,000  the  Federal  government  provides  the  scientist  at  a 
university  for  direct  costs,  the  government  also  provides  $50,000  to 
the  administrator  of  the  university  for  indirect  costs.  As  of  1990, 
however,  the  indirect  cost  rate  at  Stanford  University  was  77  per- 
cent, or  27  percentage  points  above  the  average. 

The  Subcommittee  staff  learned  that  the  Stanford  University  fac- 
ulty was  protesting  the  indirect  cost  rate.  Apparently,  the  faculty 
felt  that  the  charge  was  so  high  that  it  was  making  their  grant  ap- 
plications less  competitive.  In  addition,  the  Subcommittee  learned 
that  the  Federal  government's  administrative  contracting  officer, 
Paul  Biddle,  was  concerned  about  an  unduly  cozy  relationship  that 
had  developed  between  Stanford  and  its  DOD  overseers  that  he  be- 
lieved was  resulting  in  large  indirect  cost  overpayments  to  Stan- 
ford University. 
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On  March  13,  1991,  the  Subcommittee  on  Oversight  and  Investi- 
gations conducted  a  hearing  on  the  results  of  its  investigation  into 
the  situation  at  Stanford  University.  The  situation  was,  regretta- 
bly, on  a  par  with  what  the  Subcommittee  found  in  examining  de- 
fense contractors  in  the  mid-1980s.  Millions  of  dollars  in  unallow- 
able charges  had  been  included  in  the  aggregation  of  costs  from 
which  was  calculated  the  indirect  cost  rate  billed  to  the  taxpayers 
for  such  items  as  a  Stanford-owned  shopping  center,  a  72-foot  yacht 
complete  with  jacuzzi  and  wood  stoves,  $2,000  a  month  in  flowers 
for  the  President's  home,  antiques,  including  a  19th  century 
fruitwood  commode  and  a  pair  of  George  II  lead  urns,  and  a  variety 
of  lavish  parties.  Even  a  large  part  of  a  $45,250  Board  of  Trustees 
retreat  to  Lake  Tahoe  had  been  included  in  cost  aggregations  billed 
to,  and  paid  for  by,  the  taxpayers  in  supposed  support  of  scientific 
research  at  Stanford  University.  In  addition,  Stanford  obtained 
more  than  100  agreements  (known  as  Memoranda  of  Understand- 
ing or  MOUs)  from  government  representatives.  Many  of  these 
agreements  changed  the  rules  of  charging  practices  and  allocation 
formulas  at  Stanford.  Although  the  regulations  provide  for  MOUs, 
the  Stanford  MOUs  were  signed  in  violation  of  the  procedural  rules 
governing  how  such  MOUs  are  entered  into  and  were  executed 
without  the  benefit  of  audit  or  legal  analysis.  These  MOUs  resulted 
in  Stanford's  billing  an  additional  $20  million  a  year  to  the  govern- 
ment. 

Since  the  hearing,  the  MOUs  have  been  terminated.  Stanford 
has  paid  back  more  than  a  million  dollars  for  specific  unallowable 
items  and  the  University's  overhead  rate  has  been  cut  from  77  per- 
cent to  55  percent.  In  addition,  the  Defense  Contract  Audit  Agency 
(DCAA)  has  begun  a  massive  audit  of  Stanford's  charges  from  1981 
through  1991.  As  of  December  1991,  it  had  completed  work  on  the 
years  1981  through  1988  and  had  questioned  approximately  $235 
million  in  items  Stanford  had  billed  to  the  government.  In  addi- 
tion, preliminary  estimates  for  1989  and  1990  exceeded  $80  million, 
for  a  total  of  more  than  $300  million  in  questioned  costs  at  Stan- 
ford University. 

In  1992,  Donald  Kennedy,  president  of  Stanford,  announced  his 
resignation.  Stanford  has  also  made  wholesale  personnel  changes 
including  a  new  Chief  Financial  Officer  and  a  new  Director  of  In- 
ternal Audit. 

Other  Institutions  and  Universities 

Based  on  its  discoveries  at  Stanford,  the  Subcommittee  expanded 
its  investigation  to  include  a  number  of  other  universities  across 
the  country.  The  DOD  and  HHS  are  the  primary  overseers  of  re- 
search activities  at  universities  and  institutions.  Once  apprised  of 
the  problems  at  Stanford,  both  Departments  embarked  on  aggres- 
sive audits  of  their  schools.  The  DOD  has  cognizance  over  41 
schools,  and  the  DCAA  began  reviews  of  all  41.  In  addition,  HHS 
has  cognizance  over  more  than  2,000  institutions  and  universities 
and  HHS's  Inspector  General  began  audits  of  approximately  50  of 
them. 

On  May  9,  1991,  the  Subcommittee  on  Oversight  and  Investiga- 
tions conducted  a  hearing  detailing  the  early  results  of  these  audit 
activities.  In  general,  both  audit  groups  found  a  pattern  of  unrea- 
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sonable  and  specifically  unallowable  charges  being  billed  to  the 

taxpayer.  For  example: 

Dartmouth  College  incorporated  into  its  bills  to  the  govern- 
ment $20,490  for  chauffeuring  the  president  and  his  wife,  as 
well  as  travel  expenses  supposedly  incurred  by  trustees  who 
had  actually  donated  their  travel  and  never  billed  for  it,  oper- 
ations and  maintenance  costs  for  a  building  used  to  store 
canoes  and  kayaks,  a  building  used  for  pottery  classes,  and  var- 
ious legal  expenses  resulting  from  the  College's  efforts  to  fight 
an  antitrust  suit  brought  by  the  U.S.  Department  of  Justice,  a 
private  antitrust  suit,  and  a  wrongful  death  suit  involving  a 
student. 

Duke  University  presented  various  charges  for  its  art 
museum,  including  $37,080  for  shipping  and  exhibition,  $2,000 
for  putting  on  another  exhibition,  $1,890  for  conservation  serv- 
ices and  for  housekeeping  at  the  museum. 

Massachusetts  Institute  of  Technology  (MIT)  added  to  its  in- 
direct cost  pools  charges  for  framing  work  at  the  MIT  art 
museum,  significant  purchases  at  a  local  jewelry  store,  a  $4,655 
contribution  to  the  Museum  of  Fine  Arts,  the  president's  dues 
at  the  exclusive  Cosmos  Club,  a  $951  trip  taken  by  the  deputy 
treasurer  to  Barbados,  and  the  salary  of  the  president's  cook. 

Cornell  University's  list  of  indirect  costs  incurred  included 
the  construction  of  a  new  Cornell  University  club  building  in 
New  York  City,  $6,000  of  charges  at  the  Herman  Wiemer  Vine- 
yard and  over  $1,000  for  Steuben  wine  glasses,  numerous  din- 
ners at  Mad  Marvin  Seafood,  and  a  payment  for  the  presi- 
dent's library  fines.  To  top  it  off,  the  taxpayers  were  charged 
over  $25,000  for  the  president's  travel  via  chartered  aircraft. 
(The  explanation — the  president  is  a  tall  man  and  just  not 
comfortable  in  commercial  aircraft.) 
The  audits  continued  through  1991  and  1992.  The  Subcommittee 
held  a  hearing  in  late  January  1992  to  discuss  the  further  findings 
of  the  audit  agencies  regarding  the  universities  and  institutions 
charges  against  this  country's  science  budget.  Literally  millions  of 
dollars  have  been  returned  by  various  universities  across  the  coun- 
try for  their  improper  charges,  and  overhead  rates  have  been  cut 
significantly  at  a  number  of  universities. 

Voluntary  Export  Restraint  Violations  by  Toyota 

On  October  26,  1992,  the  Chairman  released  a  staff  report  de- 
scribing the  subcommittee's  year-long  investigation  into  allegations 
of  improper  trade  and  business  practices  by  the  Toyota  family  of 
companies  and  their  American  distributors  and  dealers.  Toyota 
Motor  Sales,  USA,  Inc.  (TMS)  and  one  of  its  U.S.  distributors, 
Southeast  Toyota  Distributions,  Inc.  (SET)  had  been  accused  of  cir- 
cumventing Japan's  voluntary  export  restraints  (VER)  by  shipping 
cars  to  the  United  States  through  American  territories;  falsifying 
sales  records  to  increase  Toyota's  share  of  the  export  quotas;  engag- 
ing in  illegal  tying  and  product  forcing  tactics  to  increase  profits; 
and  coercing  illegal  political  contributions  from  their  dealers.  A 
number  of  former  and  current  Toyota  dealers  had  filed  lawsuits 
against  SET  and  TMS.  Because  many  of  the  allegations  were  being 
adequately  addressed  in  litigation,  the  Subcommittee  staff  focused 
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its  investigation  on  the  alleged  circumvention  of  the  voluntary 
export  quotas  by  Toyota. 

The  Subcommittee  staffs  investigation  found  that  Toyota  and 
other  Japanese  automakers  openly  violated  the  export  limits, 
transshipping  at  least  100,000  cars — and  very  probably  more — 
made  for  the  American  market  through  Guam,  Puerto  Rico,  and 
other  U.S.  territories.  Senior  Toyota  corporate  management  knew 
of  quota  circumvention  via  the  territories  but  did  nothing  to  stop 
it.  The  Subcommittee  also  learned  that  the  U.S.  government  nei- 
ther enforced  nor  regularly  monitored  the  arrangement  and  relied 
on  the  Japanese  to  self-monitor  and  enforce.  These  failures  on  the 
part  of  the  U.S.  government  were  not  due  to  ignorance:  the  Depart- 
ment of  Commerce  was  aware  of  the  violation  while  it  was  occur- 
ring. Economists  estimate  that  one  hundred  thousand  cars  repre- 
sents more  than  one  billion  dollars  in  trade,  and  that  one  billion 
dollars  in  trade  represents  between  25,000  and  50,000  lost  jobs. 

Explosions  at  Facilities  Making  Airbags 

The  Subcommittee  has  initiated  investigations  into  problems  re- 
lated to  the  manufacturing  of  air  bags.  On  several  occasions,  there 
have  been  explosions  at  plants  making  these  air  bags,  resulting  in 
facilities  being  closed  and  affecting  the  production  of  vehicles.  One 
such  plant  explosion  occurred  in  Romeo,  Michigan.  That  plant  was 
investigated  by  the  Michigan  Occupational  Safety  and  Health  Ad- 
ministration (OSHA),  which  found  violations  of  OSHA  rules.  Since 
then,  the  plant  has  been  closed  and  production  has  been  moved  to 
a  facility  in  Tennessee.  This  investigation  is  continuing  to  deter- 
mine the  extent  to  which  the  facilities  making  these  air  bags  are 
engaged  in  hazardous  operations  that  need  to  be  examined  periodi- 
cally to  ensure  safety  for  the  workers. 

PUBLIC  HEALTH  INVESTIGATIONS 

Medicaid 

The  Subcommittee  initiated  a  major  investigation  into  the  trou- 
bled Medicaid  program  in  1991,  conducting  public  hearings  on  June 
20,  July  18  and  October  2.  It  followed  up  with  two  additional  hear- 
ings in  1992.  The  Subcommittee's  ongoing  inquiry  is  assessing  the 
problems  and  successes  of  this  program,  which  is  designed  to  pro- 
vide health  care  for  low-income  women  and  children,  as  well  as  the 
elderly,  mentally  retarded,  and  disabled.  Unfortunately,  the  in- 
quiry indicates  that  while  Medicaid  has  dramatically  increased  the 
health  care  services  available  to  the  poor,  the  program  has  been 
pushed,  in  recent  years,  to  the  breaking  point. 

This  long-term  Medicaid  investigation  is  focusing  on:  (1)  the  im- 
portance of  this  program  in  providing  crucial  health  care  to  our 
most  vulnerable  citizens,  i.e.,  the  poor,  elderly,  mentally  retarded 
and  disabled;  (2)  the  difficulties  in  effectively  implementing  the 
program;  (3)  the  burgeoning  cost  of  the  program;  and  (4)  the  impli- 
cations of  the  dramatically  increasing  numbers  of  Americans  going 
without  health  insurance,  nearly  77  percent  of  whom,  as  of  1987, 
were  either  employed  or  the  dependents  of  the  employed. 

During  the  course  of  the  three  hearings  in  1991,  the  Subcommit- 
tee conducted  a  comprehensive  evaluation  of  the  claims  made  by 
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those  on  all  sides  of  the  debate  over  what  many  fear  to  be  the  rap- 
idly impending  demise  of  this  critical  health  care  program.  Some 
charge  that  Medicaid  is  on  the  brink  of  bankruptcy  because  of  the 
uncontrolled  inflation  throughout  the  health  care  system.  Others 
claim  that  an  excessive  number  of  well-intentioned,  but  unrealistic, 
demands  have  been  placed  on  Medicaid.  Some  blame  the  recipients, 
charging  that  many  are  more  than  willing  to  milk  the  system 
rather  than  pay  their  own  way.  Still  others  complain  that  provid- 
ers routinely  defraud  the  government  through  overbilling,  unneces- 
sary procedures  and  false  charges.  And  finally,  some  accuse  the  Ad- 
ministration of  responding  to  the  crisis  with  what  is,  at  best, 
benign  neglect. 

The  Subcommittee  heard  testimony  from  the  Inspector  General 
(IG)  of  the  Department  of  Health  and  Human  Services,  state  Med- 
icaid directors  and  other  state  officials,  public  health  experts  and 
health  care  providers.  While  there  is  widespread  disagreement 
about  the  nature  of  the  problems  plaguing  the  Medicaid  program, 
the  Subcommittee's  record  to  date  shows  that  the  country  is  spend- 
ing more  and  more  on  health  care  while  fewer  and  fewer  people 
who  need  care  are  getting  it  and  the  overall  health  of  the  popula- 
tion as  measured  by  various  statistical  indices  is  not  improving. 
Among  many  of  the  Subcommittee  witnesses,  there  was  also  agree- 
ment on  some  other  unfortunate  realities  of  our  health  care  deliv- 
ery system: 

This  country  ranks  higher  than  any  other  industrialized 
nation  in  its  infant  mortality  rate,  despite  higher  expenditures 
for  health  care. 

There  is  a  dearth  of  information  on  the  status  of  the  56  state 
and  territory  Medicaid  programs,  making  it  nearly  impossible 
to  assess  accurately  what  is  propelling  rising  costs,  whether 
access  is  declining  and  whether  health  care  quality  is  deterio- 
rating. 

The  Health  Care  Financing  Administration  (HCFA)  conducts 
inadequate  oversight  over  the  program,  despite  the  accumula- 
tion of  reams  of  paper  that  clearly  add  to  the  program's  rising 
administrative  costs. 

HCFA's  excessive  delays  in  publishing  regulations  needed  to 
guide  states  in  their  implementation  of  Congressional  man- 
dates exacerbates  confusion  among  regulators,  gaps  in  services 
and  state-to-state  inequities  in  program  benefits. 
Witnesses  at  the  Subcommittee's  hearings  addressed  the  princi- 
pal obstacles  facing  states  in  their  attempts  to  implement  Medicaid 
programs  as  resources  dwindle,  as  the  need  for  services  among 
those  already  eligible  for  Medicaid  benefits  grows  and  as  millions 
more  who  are  not  eligible  go  without  care  altogether.  The  hearing 
record  also  makes  clear  that  the  price  tag  of  Medicaid  has  and  will 
continue  to  soar  at  a  rate  that  threatens  literally  to  bankrupt 
many  states.  Indeed,  some  states,  such  as  Florida,  Michigan  and 
Oregon,  are  already  confronting  cutbacks  of  crisis  proportions. 
These  cutbacks  are  forcing  painful  choices,  such  as  limiting  the 
quantity  of  benefits  and  the  number  of  beneficiaries.  Unfortunate- 
ly, in  a  report,  Better  Management  for  Better  Medicaid  Estimates, 
HHS  and  OMB  reached  alarming  projections  of  further  rapid 
growth  in  Medicaid  costs.  Although  the  cost  of  Medicaid  in  1990 
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was  an  enormous  $72  billion,  HHS  and  OMB  concluded  that  overall 
program  costs  could  more  than  double  to  $200  billion  by  1996.  The 
report  took  HCFA  to  task  for  failing  to  develop  even  the  most  basic 
data  needed  to  predict  cost  increases,  evaluate  state  programs  and 
analyze  policy  implications. 

At  the  hearings,  many  beleaguered  and  frustrated  state  public 
health  officials  testified  to  the  day-to-day  challenges  they  face  and 
described  their  varied  efforts  to  overcome  shared  obstacles.  While 
there  was  widespread  willingness  to  experiment  with  using  man- 
aged care  as  the  principal  means  of  serving  Medicaid  recipients, 
questions  remain  regarding  how  to  ensure  quality  and  contain 
costs.  Those  in  the  frontlines  agree  that  Medicaid  has  been  virtual- 
ly crippled  by  a  confluence  of  events:  a  deteriorating  economy,  the 
dramatically  increasing  numbers  of  the  poor  and  the  uninsured, 
the  burgeoning  list  of  Congressionally-mandated  expansions  in  the 
program,  the  development  and  aggressive  marketing  of  high  tech- 
nology treatments,  and  the  threat  of  malpractice  litigation. 

Further  complicating  the  debate  over  how  to  reform  the  system 
to  meet  the  public's  most  critical  needs  has  been  the  failure  to  dis- 
tinguish public  policy  dreams  from  economic  reality.  Witnesses  at 
the  hearing  raised  serious  questions  about  our  failure  to  accept  the 
limits  we  already  face  and  those  that  will  inevitably  confront  us  in 
years  to  come.  The  witnesses  pointed  to  what  are,  in  their  view, 
hard  realities: 

We  cannot  afford  to  provide  all  services  to  all  people. 

We  cannot  afford  to  continue  to  ignore  the  fact  that  health 

care  services  are  not  necessarily  equivalent  to  good  health. 
We  cannot  continue  to  condone  our  present  two-tiered  health 

care  system,  which  provides  too  much  for  some  and  too  little 

for  others. 

The  hearing  record  reflects  the  particularly  troubling  inability  of 
the  states  and  the  Federal  government  to  develop  preventive 
health  care  programs.  The  witnesses  testified  that  prevailing  pro- 
grams are  typically  short-sighted,  both  economically  and  in  human 
terms.  Policies,  they  suggested,  have  been  based  on  an  aversion  to 
so-called  "welfare"  programs  and  to  up-front  spending,  notwith- 
standing demonstrable  end-of-the-line  benefits.  These  prejudices 
have  been  allowed  to  work  to  the  detriment  of  sound  public  policy 
that  would  foster  a  healthier,  more  productive,  and  competitive 
workforce  and,  thereby,  a  sounder  economy. 

The  Subcommittee  continued  its  investigations  into  the  Nation's 
troubled  health  care  delivery  system  in  the  second  session  of  the 
102d  Congress,  focusing  on  the  burgeoning  Medicaid  program.  The 
Subcommittee  conducted  public  hearings  on  February  28,  1992,  in 
Detroit,  Michigan,  and  on  March  26,  1992,  in  Washington,  D.C.,  to 
explore  further  the  obstacles  confronting  state  and  local  health 
care  officials,  providers  and  patients  as  well  as  the  extent  to  which 
Federal  government  policies  exacerbate  those  problems.  Testimony 
from  State  and  Federal  government  officials,  providers  and  commu- 
nity leaders  highlighted  the  harsh  realities  that  confront  policy- 
makers attempting  to  formulate  a  new  health  care  policy  that  pro- 
vides health  care  to  everyone  at  an  affordable  cost. 

State  and  local  governments'  efforts  to  meet  the  growing  needs 
of  increasing  numbers  of  their  citizens,  mushrooming  Federal  man- 


258 


dates  imposed  on  the  states  simultaneously  with  massive  Federal 
spending  cuts  and  Federal  government  policies  that  further  thwart 
states'  abilities  to  address  their  own  problems  were  the  key  issues 
examined  by  the  Subcommittee.  The  Subcommittee  reviewed  in 
detail  the  very  different  approaches  of  two  large,  economically 
strapped  states — Michigan  and  Florida.  While  the  states'  popula- 
tions and  therefore  their  needs  differ,  they  share  many  of  the  same 
problems. 

The  Subcommittee's  record  has  begun  to  provide  the  Members 
with  the  facts  necessary  to  assess  how  best  to  reform  our  health 
care  delivery  system  overall,  and,  particularly,  how  to  improve 
health  care  for  the  poor,  the  uninsured  and  the  growing  numbers 
of  underinsured.  The  Subcommittee  will  continue  its  investigation 
into  the  Medicaid  program  and  flows  in  the  health  care  delivery 
system  overall  in  the  103rd  Congress.  Hearings  on  states'  initia- 
tives, including  the  expanded  use  of  managed  care  in  the  Medicaid 
population  and  the  restrictions  on  state  experimentation  because  of 
a  burdensome  waiver  process,  will  be  conducted  early  in  the  new 
Congress.  The  Subcommittee  has  also  begun  an  investigation  of  the 
health  insurance  industry  to  evaluate  the  extent  and  nature  of 
waste  and  fraud  in  the  industry,  the  solvency  of  individual  compa- 
nies and  the  degree  to  which  lax  management  practices  lead  to 
rising  costs  and  the  failure  to  identify  inappropriate  and  fraudu- 
lent billing  practices. 

Clinical  Laboratory  Improvement  Amendments  of  1988  (CLIA  88) 

The  Subcommittee  continued  its  inquiry  into  the  failure  of  the 
Department  of  Health  and  Human  Services  (the  Department)  to 
implement  the  Clinical  Laboratory  Improvement  Amendments  of 
1988  (CLIA  88  or  the  Act).  The  Subcommittee's  record  developed 
through  two  public  hearings  conducted  during  the  102d  Congress 
(May  2,  1991,  and  April  29,  1992)  and  ongoing  correspondence  be- 
tween the  Subcommittee  and  the  Department  represents  a  case 
study  of  what  not  to  do  in  developing  public  policy.  That  Act  was 
passed  over  four  years  ago  with  overwhelming  bipartisan  support 
in  the  aftermath  of  alarming  disclosures  about  dangerously  inaccu- 
rate laboratory  testing  that  put  patients  at  significant  risk 
throughout  the  country. 

Testimony  from  the  Health  Care  Financing  Administration 
(HCFA) — the  agency  with  primary  responsibility  over  CLIA — failed 
to  alleviate  the  Subcommittee's  concerns  that  virtually  no  progress 
had  been  made  toward  ensuring  more  accurate  test  results  in  all 
laboratory  settings.  Indeed,  the  Subcommittee's  record  demonstrat- 
ed a  consistent  pattern  of  delay,  including  the  failure  to  gather 
even  the  most  basic  information  on  where  the  laboratories  are,  who 
is  performing  what  kinds  of  tests  and  whether  they  are  performing 
them  accurately. 

This  rulemaking  has  been  characterized  by  several  curious  cir- 
cumstances: secret  meetings  of  which  no  transcripts  were  made;  re- 
luctance to  capitalize  on  the  experience  of  state  regulators  and 
other  experts  whose  expertise  would  have  enabled  the  Department 
to  avoid  "reinventing  the  wheel"  of  laboratory  regulation;  numer- 
ous reversals  and  other  anomalies  in  the  technical  aspects  of  the 
regulations  for  which  no  scientific  justification  can  be  discerned; 
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and  bureaucratic  footdragging  that  has  repeatedly  delayed  even 
the  most  basic  components  of  the  regulations. 

In  light  of  the  critical  role  that  laboratory  testing  plays  in  physi- 
cians' diagnoses  and  the  far-reaching  implications  of  inaccurate 
test  results,  the  Subcommittee  will  pursue  its  inquiry  in  the  103rd 
Congress. 

Hospital  Billing  Practices 

During  the  102d  Congress,  the  Subcommittee  initiated  a  major 
investigation  into  the  financial  practices  of  hospitals  throughout 
the  country.  Public  hearings  were  conducted  on  October  17,  1991, 
and  on  March  18,  1992.  The  October  1991  hearing  identified  signifi- 
cant overcharges  for  medical  supplies  by  Humana  Hospital  Corpo- 
ration. Fifty-five  percent  of  those  supplies  were  marked  up  at  least 
five  times  their  acquisition  cost  and  more  than  17  percent  of  them 
were  marked  up  at  least  10  times  their  acquisition  cost.  While  the 
degree  of  markup  varied  from  hospital  to  hospital  and  item  to 
item,  it  was  clear  from  the  Subcommittee's  review  of  price  lists 
from  77  of  Humana's  82  hospitals  that  the  practice  was  prevalent 
throughout  the  Humana  chain.  Examples  of  exorbitant  charges  in- 
clude Humana's  $143.35  charge  to  patients  for  a  crutch  that  cost 
Humana  only  $9.66  to  acquire.  But  Humana  is  not  unique.  The 
American  Hospital  Association  (AHA)  acknowledged  to  Subcommit- 
tee staff  that  such  charges  were  common  throughout  the  indus- 
try— at  for-profit  and  non-profit  hospitals  alike.  These  findings 
prompted  the  Subcommittee  to  expand  its  inquiry  of  hospitals'  fi- 
nancial and  accounting  practices  and  the  effectiveness  of  the  gov- 
ernment and  private  sector  oversight. 

In  a  March  18,  1992  hearing,  the  Subcommittee  heard  testimony 
that  millions  of  dollars  in  double  billing  and  overbilling  to  Medi- 
care had  been  found  by  the  Inspector  General  (IG)  of  the  Depart- 
ment of  Health  and  Human  Services  (the  Department).  Hospital 
credit  balances  created  by  these  sometimes  fraudulent  and  some- 
times inadvertent  billings  were  estimated  to  amount  to  approxi- 
mately $164  million  in  Medicare  monies  in  1986  alone.  The  IG's 
audit  covered  only  hospitals  with  over  200  beds,  so  the  potential  for 
further  unrecovered  funds  owed  to  the  Medicare  program  is  signifi- 
cant. The  charges  that  were  found  resulted  basically  from  four 
types  of  inappropriate  billings:  duplicate  billings  to  Medicare  and  a 
private  insurer;  rebillings  for  the  same  service  twice;  billing  for 
services  that  were  planned,  but  not  performed;  and  intermediary 
errors  in  calculating  deductibles  and  coinsurance  amounts. 

The  Health  Care  Financing  Administration  (HCFA)  agreed  with 
the  IG's  findings  and  took  action  to  identify  and  recover  the  double 
and  overbillings.  Unfortunately,  however,  before  the  entire  $164 
million  could  be  recovered,  HCFA's  budget  was  reduced  and  the 
program  was  halted. 

Particularly  troubling  in  the  IG's  report  is  the  fact  that  neither 
the  Department's  intermediaries  nor  HCFA  itself  had  identified 
the  millions  of  dollars  owed  the  government.  Furthermore,  two- 
thirds  of  the  hospitals  found  to  be  overbilling  and  double  billing 
had  made  attempts  to  return  to  the  intermediaries  the  excess 
credit  balances  they  themselves  identified — only  to  have  their 
checks  returned  to  them  by  the  Federal  government's  own  repre- 
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sentatives.  According  to  the  IG,  the  intermediaries  simply  did  not 
consider  the  recovery  of  millions  of  Medicare  funds  owed  to  the 
Federal  government  and  the  American  taxpayers  to  be  a  high  pri- 
ority. 

The  abuses  uncovered  by  the  IG  led  the  Subcommittee  to  request 
an  audit  by  the  IG  into  hospital  general  and  administrative  (G&A) 
costs  as  well  as  fringe  benefit  costs  allocated  to  patient  care  and 
other  activities  financed  by  the  Federal  government.  Medicare  reg- 
ulations stipulate  that  all  costs  must  be  directly  related  to  patient 
care  in  order  to  be  allowable  and  that  they  be  neither  inappropri- 
ate nor  extravagant  for  the  hospital  as  a  business  entity.  Neverthe- 
less, the  IG  found  that  the  vast  majority  of  hospitals  the  IG  audited 
billed  Medicare  for  hundreds  of  thousands  of  dollars  for  items  such 
as  marketing,  entertainment  and  donations. 

The  IG's  investigations  focused  exclusively  on  hospitals'  billing 
and  accounting  practices  as  they  related  to  Medicare.  Inspector 
General  Richard  P.  Kusserow,  however,  concluded  that  there  was 
little  to  prevent  hospitals  from  doublebilling,  overbilling  or  padding 
their  G&A  accounts  to  patients  and  private  insurers.  Nor  is  there 
any  reason  to  believe  that  the  intermediaries'  audits  of  the  private 
sector  accounts  are  more  comprehensive  than  those  performed  on 
the  Medicare  program.  The  real  costs  of  these  practices,  therefore, 
could  well  reach  into  the  hundreds  of  millions  of  dollars  nation- 
wide. 

The  Subcommittee  will  continue  to  inquire  into  the  financial 
practices  of  hospitals  in  the  103rd  Congress.  In  addition  to  follow- 
ing up  on  previous  inquiries,  the  economic  impact  of  executive  com- 
pensation packages  for  hospital  executives  and  medical  directors  is 
being  assessed  for  the  Subcommittee  by  the  General  Accounting 
Office  (GAO).  The  results  of  that  investigation  are  expected  in  the 
spring  of  1993. 

The  March  18  hearing  also  looked  at  the  relationship  between 
billing  practices  and  hospital  closings,  with  particular  attention  to 
industry  claims  that  low  reimbursement  rates  cause  hospitals  to 
close  and  thereby  deprive  patients  of  quality  care.  In  direct  con- 
trast to  conventional  wisdom,  the  IG  concluded  after  his  assess- 
ment of  trends  over  a  four-year  period  that  hospital  closings  did 
not  reduce  patients'  access  to  care,  nor  did  such  closings  subject 
them  to  poorer  quality  care.  Contradicting  dire  warnings  and  com- 
plaints from  hospital  industry  officials  that  low  Medicare  and  Med- 
icaid reimbursement  rates  were  forcing  severe  reductions  in  criti- 
cally needed  hospital  beds,  the  IG  instead  found  that  hospital  clos- 
ings were,  in  fact,  due  to  physicians'  preferences.  The  majority  of 
physicians,  according  to  the  IG,  believed  that  their  patients  re- 
ceived better  care  at  larger  hospitals  which  can  offer  the  full  range 
of  services  than  from  usually  smaller  community  hospitals. 

The  IG's  investigation  did  not  find  that  the  patients'  access  to 
emergency  care  or  inpatient  services  was  substantially  diminished 
due  to  hospital  closings.  In  fact,  most  patients  could  still  receive 
those  services  within  twenty  miles  of  their  communities.  Fifty-six 
hospitals  closed  in  1991,  representing  less  than  one-half  of  one  per- 
cent of  all  the  hospital  beds  in  the  United  States,  representing  only 
one  percent  of  hospitals  in  the  country,  and  representing  20  fewer 
hospital  closings  than  in  1990.  Furthermore,  of  those  hospitals  that 
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did  close,  more  than  half  were  converted  into  facilities  providing 
other  health  care  services  to  the  surrounding  communities. 

Department  of  Defense  Health  Care  Contracting 

The  Subcommittee  also  initiated  an  investigation  into  a  $1.6  bil- 
lion contract  awarded  by  the  DOD  for  the  development  of  an  inte- 
grated, automated  health  care  system.  That  contract,  won  by  Sci- 
ence Applications  International  Corporation  (SAIC),  was  let  in 
1987,  and  was  to  have  provided  inpatient  and  outpatient  automated 
information  systems  throughout  DOD's  hospital  and  clinic  network. 

While  the  Subcommittee  has  not  completed  its  review,  it  appears 
that  this  multi-million  dollar  contract  has  been  plagued  by  the 
same  type  of  cost  overruns  and  missed  deadlines  often  observed  in 
DOD  weapons  contracts.  Numerous  interviews  with  DOD  officials — 
including  health  care  providers,  hospital  administrators,  and 
system  managers — as  well  as  SAIC  representatives  have  raised  se- 
rious questions  regarding  the  award  and  the  management  of  the 
contract  to  SAIC.  Numerous  companies  were  already  providing  var- 
ious versions  of  automated  health  services — some  of  them  at  DOD's 
own  facilities — at  the  time  of  the  contract  award.  SAIC,  which  has 
never  designed  or  implemented  a  system  specifically  for  use  in  the 
health  care  industry,  has  not  been  able  to  demonstrate  at  even  one 
of  its  twelve  test  sites  that  its  system  is  fully  functional.  Further- 
more, additional  questions  still  remain  about  the  validity  and 
wisdom  of  SAIC's  system  as  it  was  originally  conceived — specifical- 
ly, whether  this  kind  of  automated  system  will  reduce  administra- 
tive costs,  improve  the  efficiency  of  providers  and  the  system  over- 
all or  enable  providers  to  provide  better  care  to  their  patients.  Par- 
ticularly troubling  is  the  fact  that  while  500  million  taxpayer  dol- 
lars have  already  been  spent  on  this  incomplete  system,  hundreds 
of  DOD  health  care  facilities  throughout  the  world  are  either  func- 
tioning without  any  automated  services  at  all  or  are  relying  on  sys- 
tems so  old  and  overloaded  that  they  are  at  risk  of  "crashing" 
within  the  next  six  months.  This  situation  places  many  hospitals 
and  clinics  in  a  dilemma — they  neither  have  access  to  the  portions 
of  the  SAIC  system  that  do  work,  nor  can  they  expend  any  re- 
sources on  upgrading  their  own  existing  systems. 

The  Department,  in  November  1992,  recommended  deployment 
throughout  DOD's  system  of  those  components  of  the  SAIC  pro- 
gram that  do  work.  In  light  of  the  serious  concerns  raised  by 
DOD's  and  SAIC's  performance  to  date,  and  with  over  $1  billion 
still  remaining  to  be  spent,  many  questions  must  be  answered 
about  the  possible  waste  of  these  remaining  funds.  The  Subcommit- 
tee, therefore/will  continue  its  investigation  into  this  matter  which 
could  well  affect  the  manner  in  which  health  care  is  delivered  in 
the  private  sector  as  well  as  within  the  military. 

Emergency  Response  Programs  and  Their  Impact  on  Public  Health 

Three  major  hurricanes  occurred  in  a  period  of  less  than  30  days 
in  August  and  September  1992.  The  Subcommittee  then  began  an 
inquiry  into  the  effectiveness  of  existing  emergency  programs  to 
limit  threats  to  the  public  health  in  the  aftermath  of  hurricanes 
and  other  natural  disasters.  Tens  of  billions  of  dollars  in  property 
and  other  damage  have  resulted  in  Florida,  Louisiana,  Hawaii  and 


262 


Guam,  and  the  infrastructure  in  south  Florida,  Kauai  and  Guam  is 
devastated.  The  Subcommittee's  ongoing  inquiry  is  focusing  on  the 
short-  and  long-term  impacts  of  these  hurricanes  on  the  health 
care  delivery  systems  in  those  areas — how  they  will  affect  the 
access  to  care,  and  its  quality  and  cost.  The  Subcommittee  staffs 
own  inspection  of  the  aftermath  of  two  of  these  disasters  has  raised 
some  serious  questions.  Those  concerns  have  prompted  the  Subcom- 
mittee to  examine  in  detail  the  following: 

the  manner  in  which  the  Federal  emergency  response  plan 
was  developed; 

the  extent  to  which  the  "lessons  learned"  from  previous  dis- 
asters have  or  have  not  been  incorporated  in  either  the  written 
plan  or  in  practice; 

how  the  effectiveness  of  these  programs  is  evaluated  to 
ensure  the  evolution  of  faster,  more  comprehensive  responses 
to  meet  the  needs  of  the  people  affected; 

the  degree  to  which  coordination  of  Federal,  state,  local  and 
private  sector  relief  efforts  exists  and  how  well  it  functions 
operationally; 

whether  current  Federal  emergency  programs  thwart  state, 
local  and  private  sector  programs; 

whether  the  Federal  Emergency  Management  Agency  and 
the  Public  Health  Service  (PHS)  emergency  plans  relating  to 
the  public  health  are  adequate  and  effective; 

whether  the  quality  of  damage  assessment,  emergency  re- 
sponse organization  and  recovery  programs  are  designed  realis- 
tically to  protect  individuals  and  businesses  from  the  short-, 
medium-  and  long-term  risks  posed  by  the  disaster  itself; 

the  efficacy  of  FEMA  and  PHS  efforts  to  evaluate  the  long- 
term  ramifications  of  such  disasters  on  health  care  providers 
and  ultimately  their  patients; 

the  manner  in  which  the  responsible  Federal  agencies  are 
evaluating  and  determining  how  the  105  million  dollars  appro- 
priated by  Congress  will  be  allocated; 

whether  a  reassessment  is  needed  of  the  respective  roles  of 
the  Department  of  Defense,  FEMA,  PHS,  state  and  local  gov- 
ernments and  the  private  sector;  and 

whether  administrative  and/or  statutory  changes  are  needed 
to  correct  flaws  in  the  existing  system  that  put  the  population 
at  unnecessary  risk. 
The  Subcommittee  will  continue  this  investigation  in  the  103rd 
Congress  and  anticipates  public  hearings  early  in  the  first  session. 

Blood  Supply  Safety 

The  Subcommittee  continued  its  inquiry  into  the  safety  of  the 
nation's  blood  supply,  holding  its  second  and  third  public  hearings 
on  the  subject  on  April  18  and  May  15,  1991.  The  Subcommittee's 
hearings  have  exposed  serious  inadequacies  in  many  blood  banking 
operations,  including  problems  with  donor  screening  and  record- 
keeping, lab  testing,  computer  software,  and  personnel  training. 

The  importance  of  safety  measures  to  the  blood  supply  is  obvious 
when  considering  the  increasing  spread  of  AIDS  and  other  diseases 
which  can  be  transmitted  via  a  blood  transfusion.  The  Nation's 
blood  supply  is  safer  than  it  has  ever  been,  although  it  is  not  yet  as 
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safe  as  it  should  or  could  be.  During  the  past  Congress,  the  Sub- 
committee, the  FDA,  and  American  Red  Cross  (Red  Cross  or  ARC), 
and  various  blood  banking  groups  have  worked  together  to  reduce 
significantly  blood  safety  problems.  The  Subcommittee's  hearings 
addressed  two  separate,  but  critical,  issues  regarding  blood  safety. 

April  18,  1991  Hearing 

The  Subcommittee's  April  18,  1991  hearing  focused  on  the  over- 
all safety  of  the  blood  supply,  as  well  as  upon  the  actions  taken  by 
the  Red  Cross  since  the  Subcommittee's  first  hearing  in  1990  to  cor- 
rect a  variety  of  deficiencies  identified  by  the  FDA.  Both  Red  Cross 
and  FDA  witnesses  testified. 

In  connection  with  the  hearing,  the  Subcommittee  released  an 
FDA  inspection  report  which  identified  serious  problems  at  the 
ARC's  Portland,  Oregon  blood  collection  center.  The  report  identi- 
fied 51  specific  conditions  or  practices  to  which  the  FDA  objected, 
some  of  which  resulted  in  the  release  of  blood  components  testing 
positive  for  HIV  and  hepatitis  B.  The  HIV  reactive  blood  compo- 
nents had  been  released  for  shipment,  but  luckily  FDA  inspectors 
discovered  the  problem  before  the  components  had  left  the  Port- 
land blood  bank.  Dr.  Jeffrey  McCullough,  then  Senior  Vice  Presi- 
dent for  Biomedical  Services  at  the  ARC,  testified  that  the  prob- 
lems in  Portland  would  be  taken  seriously  and  that  he  had  already 
acted  to  suspend  the  center's  director. 

The  Red  Cross  collects  and  provides  about  half  our  Nation's 
supply  of  whole  blood.  Dr.  McCullough  testified  that,  in  order  to 
remedy  deficiencies  previously  identified  in  the  Red  Cross  blood 
banking  operation,  the  ARC  Board  of  Governors  had  centralized  its 
blood  services,  vesting  full  accountability  and  authority  in  the  Na- 
tional headquarters.  All  53  regions  of  the  ARC  now  report  directly 
to  headquarters. 

The  FDA's  Mary  Carden,  National  Expert  Investigator  for  Bio- 
logics  in  the  Buffalo  District  Office,  testified,  however,  that  the 
September  1988  Voluntary  Agreement  between  the  Red  Cross  and 
the  FDA  was  not  being  complied  with  fully.  Although  the  Red 
Cross  has  implemented  changes  in  its  standard  operating  proce- 
dures regarding  blood  collection,  testing,  quarantine,  record  keep- 
ing, equipment  purchase  and  use,  recall,  management,  computer 
operations,  personnel  training,  and  self-auditing,  Ms.  Carden  testi- 
fied that  much  more  needs  to  be  done  to  achieve  full  compliance 
with  the  voluntary  agreement. 

American  Red  Cross  Reorganizes  its  Blood  Collection  and 
Testing  Operations 

In  May  1991,  Red  Cross  President  Elizabeth  Dole  announced  that 
the  organization  would  completely  restructure  and  improve  its 
blood  collection  and  testing  operations.  The  overhaul  is  projected  to 
cost  approximately  $140  million.  The  major  elements  of  the  reorga- 
nization will  include: 

The  implementation  of  new  collection  and  handling  proce- 
dures; 

The  retraining  of  all  employees  at  each  blood  center; 
The  consolidation  of  blood  testing  laboratories  from  53  to  14; 
and 
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The  installation  of  the  next  generation  national  computer 
system  to  operate  each  regional  blood  center. 
The  reorganization  is  designed  to  resolve  various  problems  iden- 
tified by  the  FDA  as  well  as  by  Red  Cross  internal  audits.  The 
plans  reflect  the  ARC's  determination  to  make  the  blood  supply  as 
safe  and  as  reliable  as  it  can  and  should  be.  The  ARC  has  moved 
aggressively  to  suspend  operations  at  any  testing  laboratory  in 
which  evidence  of  significant  potential  or  actual  problems  has  been 
discovered. 

The  Subcommittee  maintained  close  contact  with  both  the  Red 
Cross  and  the  FDA  while  the  reorganization  plans  were  being  de- 
veloped. The  Subcommittee  has  continued  to  work  with  and  moni- 
tor the  progress  of  the  Red  Cross.  Other  blood  and  blood  product 
suppliers  will  also  be  monitored  to  make  sure  that  they  take  the 
steps  necessary  to  assure  public  confidence  in  the  safety  of  our 
blood.  The  Subcommittee,  moreover,  will  continue  its  efforts  to  see 
that  regulatory  agencies,  in  particular  the  FDA,  have  the  money, 
people,  and  laboratory  facilities  they  need  to  do  their  jobs. 

May  15,  1991  Hearing 

The  May  15,  1991,  Subcommittee  hearing  focused  on  the  area  of 
ethics  and  economics  in  blood  banking.  Previous  hearings  had  ex- 
amined the  actual  and  potential  threats  to  transfusion  recipients 
from  improper  release  of  contaminated  or  improperly  tested  blood 
components.  The  causes  for  the  improper  release  included  comput- 
er software  or  human  operator  error  and  improper  or  nonexistent 
standard  operating  procedures.  The  May  hearing  explored  safety 
problems  resulting  from  an  overzealous  pursuit  of  economic  and  in- 
stitutional goals. 

Blood  collection  is  at  the  center  of  1  $2  billion  a  year  industry, 
whose  members  compete  for  donors,  market  share,  and  revenues. 
While  issues  involving  money-making  techniques  in  blood  banking 
practices  are  not  as  clear-cut  or  readily  understood  as  health  and 
safety  concerns,  ultimately  they  are  no  less  crucial  to  ensuring  that 
the  blood  supply  is  safe. 

The  hearing  examined  closely  the  operations  of  the  Gulf  Coast 
Regional  Blood  Center  of  Houston,  Texas.  Gulf  Coast  is  not  a  Red 
Cross  center,  but  was  a  member  of  the  Council  of  Community 
Blood  Centers,  a  competing  organization.  This  large  and  modern 
blood  center  serves  some  4  million  people  and  over  80  hospitals  in  a 
17  county  area.  A  non-profit  organization,  gulf  Coast  collected 
about  185,000  donations  of  whole  blood  in  1990.  Gulf  Coast  has 
more  than  tripled  its  blood  collections  and  aggressively  expanded 
its  sales  of  blood  components  to  other  regions  since  it  was  founded 
in  1975.  This  raid  expansion  had  led  to  charges  that  Gulf  Coast  has 
flourished  through  unethical  behavior,  emphasizing  revenue  over 
the  interests  and  the  needs  of  the  community  it  is  supposed  to 
serve. 

A  former  Gulf  Coast  employee,  David  Figueroa,  testified  that 
Gulf  Coast  management  engaged  in  many  highly  questionable  prac- 
tices during  his  eight  and  a  half  year  tenure  at  the  blood  center. 
His  testimony,  corroborated  by  the  sworn  statement  of  another 
former  Gulf  Coast  employee,  indicated  that  the  blood  center  had 
knowingly  and  consistently  collected  more  blood  than  the  commu- 
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nity  needed  in  order  to  sell  that  blood  outside  the  region.  Mr.  Fi- 
gueroa  alleged  that  the  blood  center  had  not  fully  informed  its 
donors  as  to  the  real  use  to  which  their  free  donations  would  be 
put. 

Testimony  showed  that  Gulf  Coast  management  put  pressure  on 
its  employees  to  generate  revenue  by  selling  blood  and  blood  prod- 
ucts outside  the  region,  and  that  the  economic  incentive  to  draw 
large  amounts  of  blood  for  out-of-region  sales  conflicted  with  good 
safety  measures.  Testimony  shed  light  on  other  dubious  practices 
promoted  by  Gulf  Coast  management,  including: 

Shipping  blood  supplies  to  out-of-region  destinations  even 
when  local  supplies  appeared  to  be  short; 

Deliberately  increasing  blood  collections  beyond  the  level  of 
community  need  for  the  purpose  of  selling  the  excess  to  satisfy 
contracts  with  manufacturing  companies; 

Not  being  honest  with  local  blood  donors  about  the  actual 
level  of  local  need  or  the  intent  to  sell  the  excess  blood  prod- 
ucts to  buyers  outside  the  region; 

Tying  the  out-or-region  sales  of  truly  needed  blood  products 
to  the  purchase  of  other  less  desirable,  or  unneeded,  blood 
products; 

Unnecessarily  increasing  the  risk  to  blood  product  recipients 
by  allowing  improperly  trained  and  supervised  staff  to  conduct 
complex  screening  and  testing; 

Becoming  a  blood  broker,  buying  blood  from  a  supplier  in 
order  to  sell  it  to  a  recipient  hospital  or  other  blood  center  for 
a  profit; 

Distributing  bonuses  that  encouraged  the  collection  and  ship- 
ment of  blood  far  in  excess  of  the  needs  of  the  community; 

Shipping  many  mislabeled  units  of  blood  and  blood  products 
to  blood  centers  around  the  country;  and 

Failing  to  report  accidents  and  errors  to  the  FDA,  despite 
legal  requirements. 
Further  FDA  investigation  and  action  is  expected.  The  Subcom- 
mittee will  continue  to  monitor  this  situation. 

Subcommittee  Prompts  Red  Cross  to  Change  Troublesome 
Practice 

In  February  1991,  the  Subcommittee  wrote  the  American  Red 
Cross  expressing  concern  about  the  disturbing  Red  Cross  practice  of 
collecting  blood  from  donors  who  test  positive  for  the  presence  of 
antibody  to  the  hepatitis  B  virus.  The  Red  Cross  was  discarding  the 
red  cells  but  selling  the  plasma  for  further  processing.  This  Red 
Cross  practice,  in  effect  since  1987,  ran  contrary  to  the  policy 
adopted  by  the  American  Association  of  Blood  Banks,  which  for- 
bade the  drawing  of  such  blood.  The  Subcommittee  expressed  con- 
cern that  such  a  practice  by  the  Red  Cross  had  the  potential  to  mix 
bad  blood  components  with  good  and  exposed  plasma  recipients  to 
needless  risk.  In  March  1991,  the  Red  Cross  advised  the  Subcom- 
mittee that  it  would  stop  the  troublesome  practice,  which  was  re- 
portedly contrary  to  prevailing  medical  standards. 
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Scientific  Misconduct 

During  1991  and  1992,  the  Subcommittee:  (1)  held  two  hearings 
into  scientific  misconduct  issues  at  the  National  Institutes  of 
Health  (NIH);  (2)  monitored  the  restructuring  of  the  HHS  oper- 
ations for  dealing  with  alleged  or  suspected  scientific  misconduct; 
and  (3)  monitored  institution /agency  investigations  of  several  spe- 
cific cases.  The  Subcommittee's  efforts  focused  on  the  ability  and 
willingness  of  research  institutions  and  government  agencies,  par- 
ticularly the  NIH,  to  discover  and  to  deal  effectively  with  cases  of 
alleged  misconduct  brought  to  their  attention. 

March  6,  1991  Hearing 

On  March  6,  1991,  the  Subcommittee  held  a  hearing  on  allega- 
tions of  financial  wrongdoing  on  the  part  of  Dr.  Prem  Sarin,  who 
served  as  Deputy  Chief  at  the  National  Cancer  Institute's  Laborato- 
ry of  Tumor  Cell  Biology.  Witnesses  at  the  hearing  included  inves- 
tigators Leo  D'Amico  and  Frederick  Chasnov  from  the  GAO;  Dr. 
William  Raub,  the  Acting  Director  of  HIH;  Howard  Hyatt,  the  Di- 
rector of  the  NIH's  Division  of  Management  Survey  and  Review; 
Dr.  Richard  Adamson,  the  Director  of  the  NIH's  National  Cancer 
Institute  Division  of  cancer  Etiology;  and  Dr.  Robert  Gallo,  Chief  of 
NIH's  Laboratory  of  Tumor  Cell  Biology.  The  testimony  indicated 
that  Dr.  Sarin  had  made  use  of  the  Gallo  laboratory,  as  well  as  gov- 
ernment personnel  and  equipment,  for  his  personal  gain.  In  addi- 
tion, it  appeared  that  Dr.  Sarin  had  falsified  official  documents  and 
improperly  accepted  funds  from  outside  organizations. 

The  NIH  had  apparently  done  nothing  to  investigate  Dr.  Sarin 
between  April  1990,  when  his  actions  were  first  questioned,  and  De- 
cember 1990,  when  the  Subcommittee  forwarded  a  document  re- 
quest to  the  NIH.  Not  until  January  1992,  some  nine  months  after 
the  possible  wrongdoing  came  to  light,  did  the  NIH  act  to  suspend 
Dr.  Sarin  without  pay.  Meanwhile,  the  case  of  Dr.  Sarin  was  re- 
ferred to  the  United  States  Attorney  in  Baltimore,  Maryland.  In 
January  1992,  Dr.  Sarin  was  indicted  on  four  counts:  embezzle- 
ment, making  false  statements  (2  counts)  and  unlawful  supplemen- 
tation of  salary.  In  the  summer  of  1992,  Dr.  Sarin  was  convicted  in 
Federal  district  court  of  one  felony  and  two  misdemeanors  and  sen- 
tenced to  serve  time  in  a  halfway  house. 

August  1,  1991  Hearing 

On  August  1,  1991,  the  Subcommittee  held  a  hearing  that  fo- 
cused on  the  status  of  the  National  Institutes  of  Health's  Office  of 
Scientific  Integrity  (OSI).  The  hearing  was  occasioned  by  a  series  of 
events  that  had  an  adverse  impact  on  the  OSI,  particularly  the 
handling  of  its  two  major  investigations:  the  "Tufts/MIT,"  or  so- 
called  "Baltimore,"  investigation  and  the  so-called  "Gallo"  investi- 
gation. 

The  "Baltimore"  investigation  dealt  with  Federally-funded  re- 
search, the  supposed  results  of  which  were  reported  in  a  paper  in  a 
1985  issue  of  the  journal  Cell.  While  the  bulk  of  the  research  had 
been  performed  by  Dr.  Thereza  Imanishi-Kari,  Dr.  David  Balti- 
more, a  winner  of  the  Nobel  Prize,  was  among  the  list  of  co-authors 
on  the  article.  A  post-doctoral  fellow,  Dr.  Margot  O'Toole,  working 
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at  the  lab  in  which  much  of  the  research  leading  to  the  article  had 
been  performed  claimed  that  the  experiments  described  in  the  Cell 
paper  were  in  part  falsified  and  in  part  nonexistent.  The  response 
of  the  institutions  involved  appears  to  have  been  wholly  inad- 
equate. Dr.  Baltimore  and  the  prestigious  private  universities  asso- 
ciated with  the  project  (Tufts  and  the  Massachusetts  Institute  of 
Technology)  discussed  the  allegations  of  misconduct  after  only  cur- 
sory reviews.  Dr.  O'Toole  was  attacked  and  all  but  driven  from  her 
profession.  In  March  1991,  OSI  completed  a  draft  report  on  its  in- 
vestigation, finding  that  Dr.  Imanishi-Kari  had  indeed  falsified 
data  in  research  leading  to  the  Cell  paper.  After  more  than  a  year 
of  protestations,  Dr.  Baltimore  finally  admitted  error  and  eventual- 
ly withdrew  the  contested  article,  only  to  later  reconsider  his  ac- 
tions. 

The  so-called  "Gallo"  investigation  involved  the  prominent  AIDS 
researcher  Dr.  Robert  Gallo  and  his  associate,  Mikulas  Popovic. 
This  controversy  included  allegations  that  Dr.  Gallo  and  his  associ- 
ates misappropriated  the  French  AIDS  virus  isolated  by  the  Insti- 
tute Pasteur  and  subsequently  misled  other  government  officials, 
including  the  Department  of  Justice,  about  the  nature  and  timing 
of  their  research.  (This  investigation  was  separate  and  distinct 
from  the  investigation  of  Dr.  Gallo 's  Deputy  Laboratory  Chief, 
Prem  Sarin,  dealt  with  in  the  March  hearing.) 

Witnesses  at  the  August  hearing  included  Dr.  William  Raub, 
then  NIH  Deputy  Director  and  the  former  Acting  Director  of  NIH; 
Dr.  Jules  Hallum,  the  Director  of  OSI;  Dr.  Suzanne  Hadley,  former 
Acting  Director  and  Deputy  Director  of  OSI;  Robert  Lanman,  NIH 
Legal  Advisor;  Dr.  Bernadine  Healy,  the  Director  of  NIH;  and  Dr. 
James  Mason,  Assistant  Secretary  for  Health  at  the  HHS. 

Testimony  focused  on  a  series  of  actions  by  NIH  Director  Berna- 
dine Healy  that  threatened  to  undermine  the  independence  of  the 
OSI  and  its  ability  to  function.  Specifically: 

(1)  Director  Healy  had  forced  the  OSI  to  reverse  its  decision 
that  Dr.  Ursula  Storb  should  step  down  from  membership  on 
the  scientific  advisory  panel  in  the  Baltimore  investigation. 
The  OSI  had  determined  that  Dr.  Storb  should  resign  when  it 
learned  that  she  had  written  a  letter  of  recommendation  for 
Dr.  Thereza  Imanishi-Kari,  and  thus  had  a  possible  conflict  of 
interest.  However,  Director  Healy  challenged  this  conclusion, 

(2)  Director  Healy  had  ordered  Dr.  Hadley  to  rewrite  the 
draft  report  of  the  investigation.  In  addition,  Director  Healy 
had  directed  the  NIH  Legal  Advisor  to  investigate  Dr.  Hadley's 
contacts  with  Dr.  Margot  O'Toole,  the  whistleblower  in  an- 
other matter — the  Baltimore  investigation.  The  purported  pur- 
pose of  the  inquiry  was  to  determine  whether  there  was  any 
reason  to  question  Dr.  Hadley's  objectivity.  (Director  Healy  had 
previously  criticized  language  in  the  Baltimore  draft  report 
that  praised  the  whistleblower  and  severely  criticized  Dr.  Balti- 
more.) 

(3)  Director  Healy  had  recused  Dr.  William  Raub,  the  senior 
NIH  official  most  experienced  with  handling  possible  scientific 
misconduct,  from  any  further  involvement  with  the  OSI  or  any 
of  its  cases  or  personnel. 
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(4)  Director  Healy  had  ordered  Dr.  Hadley  to  return  all  her 
files  and  documents  on  both  the  Baltimore  and  Gallo  investiga- 
tions to  the  OSI  and  take  no  further  action  in  either  case. 
Upon  receiving  this  order,  Dr.  Hadley  determined  that  her  con- 
tinued participation  in  the  cases  would  likely  jeopardize  their 
progress,  as  well  as  her  own  career.  Therefore  ,  she  resigned 
from  her  position  at  OSI,  giving  up  her  OSI  efforts  on  the  two 
cases,  including  the  separate  but  related  institutional  response 
investigation  in  the  Baltimore  case. 
The  testimony  indicated  that  Dr.  Hallum  had  initially  supported 
Dr.  Hadley,  but,  under  pressure,  had  capitulated  to  the  Director's 
demands.  Dr.  Raub  indicated  he  had  pointed  out  to  the  Director 
that  there  was  no  basis  for  concern  about  Dr.  Hadley's  objectivity. 
Dr.  Raub  said  that,  in  fact,  Dr.  Hadley's  contacts  with  Dr.  O'Toole 
had  been  particularly  productive  toward  a  resolution  of  the  Balti- 
more case.  Testimony  from  Mr.  Lanman  revealed  that  he  had  writ- 
ten a  memorandum  to  the  Director  criticizing  OSI  operations  and 
staff,  including  Dr.  Hadley,  the  day  before  the  Director  wrote  a 
memorandum  to  Dr.  Mason  recusing  herself  from  any  decisions 
bearing  on  the  OSI.  Mr.  Lanman  asserted  that  although  his  memo- 
randum was  attached  to  the  Director's  memorandum  to  Dr.  Mason, 
there  was  no  link  between  the  two  items.  Under  questioning  from 
the  Subcommittee,  Mr.  Lanman  acknowledged  that  he  had  been, 
paradoxically,  a  close  advisor  of  the  OSI  in  connection  with  oper- 
ations which  he  had  particularly  criticized  in  his  memorandum. 

The  hearing  also  addressed  Director  Healy's  involvement  with  an 
investigation  of  possible  scientific  misconduct  at  the  Cleveland 
Clinic  Foundation  (CCF).  Prior  to  her  arrival  at  the  NIH,  Director 
Healy  had  worked  at  the  CCF  and  led  an  inquiry  into  specific  alle- 
gations of  misconduct  at  the  Foundation.  Her  inquiry,  which  took 
only  three  hours  to  conduct  and  did  not  interview  the  person 
making  the  accusations,  among  other  defects,  concluded  that  there 
was  no  evidence  of  any  wrongdoing.  Through  a  series  of  events 
which  differ  depending  on  the  storyteller,  the  CCF  convened  a 
second  inquiry  which  did  find  misconduct,  followed  by  a  formal  in- 
vestigation that  reinstated  Dr.  Healy's  conclusion.  The  OSI,  pursu- 
ant to  regulation,  then  assumed  responsibility  for  the  case  and  con- 
ducted its  own  investigation.  Dr.  Hadley  led  the  OSI  investigation 
and  wrote  the  draft  report,  which,  in  sharp  contrast  to  two  of  the 
three  CCF  conclusions,  determined  that  scientific  misconduct  had 
occurred.  The  OSI  report  was  sharply  critical  of  the  CCF's  handling 
of  the  matter,  and,  in  particular,  of  the  initial  inquiry  led  by  Dr. 
Healy. 

Dr.  Healy  acknowledged  that  there  had  been  shortcomings  in  her 
handling  of  the  CCF  matter,  but  she  insisted  she  had  recognized 
the  problems  and  moved  on  her  own  to  correct  them,  assertions  not 
supported  by  the  documentary  record  in  the  matter.  She  also  as- 
serted that  there  were  a  number  of  serious  deficiencies  in  the  OSI's 
handling  of  misconduct  cases,  and  she  implied  Dr.  Hadley  was 
largely  responsible  for  these  deficiencies.  Dr.  Mason  affirmed  that 
he  fully  supported  the  Director's  actions. 


269 


HHS  Restructuring  of  Scientific  Misconduct  Operations 

During  1992,  HHS  instituted  extensive  modifications  in  its  proce- 
dures and  structures  for  dealing  with  possible  scientific  miscon- 
duct. The  OSI,  the  principal  HHS  office  conducting  investigations 
of  suspected  scientific  misconduct  was  removed  from  the  authority 
of  the  Director  of  the  National  Institutes  of  Health. 

Also  during  1992,  HHS  formulated  a  new  definition  of  scientific 
misconduct,  and  the  HHS  procedures  for  dealing  with  suspected 
misconduct  were  significantly  revised  to  include  provisions  for  a 
formal  hearing  (an  appeal).  These  changes  were  incorporated  into  a 
Notice  of  Proposed  Rulemaking  (NPRM),  expected  to  be  published 
early  in  1993. 

A  new  head  of  the  HHS  misconduct  operations  was  appointed, 
and  a  substantial  number  of  staff  were  added  to  the  HHS  miscon- 
duct offices.  The  offices  also  were  renamed,  with  the  Office  of  Sci- 
entific Integrity  becoming  the  "Division  of  Research  Investiga- 
tions" and  the  Office  of  Scientific  Integrity  Review  (OSIR)  becom- 
ing the  "Division  of  Policy  and  Education/'  both  of  these  entities 
within  the  Office  of  Research  Integrity  (ORI). 

The  Subcommittee  is  monitoring  the  implementation  of  these 
changes.  Subcommittee  staff  have  reviewed  the  proposed  adminis- 
trative and  operational  changes,  and  have  met  with  senior  HHS  of- 
ficials on  several  occasions  to  discuss  HHS  policies  and  procedures. 
Subcommittee  staff  will  monitor  developments  closely  in  the 
coming  year,  as  the  proposed  changes  are  implemented  at  HHS,  to 
determine  if  HHS  is  effectively  fulfilling  its  responsibilities  of  pre- 
venting misconduct  and  dealing  forthrightly  with  those  instances 
of  misconduct  that  are  found  to  occur. 

Subcommittee  Monitoring  of  Agency  Investigations 

During  1992,  there  were  significant  developments  in  cases  that 
the  Subcommittee  has  monitored  closely  in  recent  years  and  two  of 
which  have  been  the  subject  of  past  hearings.  The  closely  moni- 
tored cases  include  the  "Cleveland  Clinic  Foundation"  case,  the 
"Tufts/MIT,"  or  so-called  "Baltimore,"  case,  and  the  HIV  blood 
test  patent  dispute  case.  Taken  together,  they  show  that  significant 
problems  in  this  area  remain. 

1.  Cleveland  Clinic  Foundation 

Following  Dr.  Suzanne  Hadley's  forced  withdrawal  from  OSI  in- 
vestigations (see  "August  1,  1991  hearing"  above),  the  OSFs  Cleve- 
land Clinic  draft  report  was  retracted,  and  the  entire  case  was 
transferred  to  the  OSIR,  for  a  new  investigation.  The  transfer  of 
the  investigation  to  the  OSIR  was  done  purportedly  to  eliminate 
any  question  of  a  conflict  of  interest  on  the  part  of  Director  Healy 
with  respect  to  the  OSI,  following  her  July  1991  recusal  and  subse- 
quent "unrecusal"  vis-a-vis  OSI  operations. 

In  December  1992,  over  a  year  after  OSIR  began  its  investiga- 
tion, the  investigation  finally  concluded.  The  OSIR  issued  an  April 
1992  draft  report  concluding  the  scientist  was  not  guilty  of  scientif- 
ic misconduct.  Only  after  the  OSIR  learned  of  an  additional  delib- 
erate deception  on  the  part  of  the  scientist  was  the  original  OSI 
misconduct  finding  confirmed.  Meanwhile,  however,  the  scientist 
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had  left  the  Cleveland  Clinic  and  had  sought  permission  from  the 
NIH  to  transfer  his  grant  to  the  new  institution.  The  request  was 
lodged  at  the  NIH  during  the  period  in  which  the  April  draft 
report  was  being  reviewed;  even  in  the  fact  of  the  ongoing  investi- 
gation, the  NIH  permitted  the  transfer  of  the  grant. 

The  OSIR  report  in  the  CCF  case  also  affirmed  the  OSI's  initial 
criticism  of  the  Cleveland  Clinic  inquiry  led  by  Dr.  Healy.  The 
OSIR  report  said  Dr.  Healy's  inquiry  was  "hurried  and  superficial 
*  *  *  (it)  lacked  competence,  thoroughness  and  objectivity/'  In  De- 
cember 1992,  Chairman  Dingell  wrote  to  OSIR  in  order  to  learn 
more  about  the  factual  basis  underpinning  these  conclusions.  The 
Subcommittee  intends  to  continue  to  monitor  HHS'  handling  of 
this  situation  closely,  particularly  HHS'  response  to  the  confirmed 
serious  problems  with  the  Cleveland  Clinic  investigation. 

2.  Tufts/MIT  (the  "Baltimore"  Investigation) 

The  OSI  transmitted  its  draft  report  in  the  Baltimore  matter  to 
the  principals  in  March  of  1991.  The  news  media  obtained  it  and, 
shortly  thereafter,  a  public  exchange  began  of  the  principals'  re- 
sponses. These  individuals  had  all  testified  before  the  Subcommit- 
tee in  May  1989.  However,  in  response  to  complaints  of  Dr.  Imani- 
shi-Kari  and  her  attorney  that  she  had  not  been  permitted  to  ex- 
amine the  evidence  against  her,  the  OSI  put  its  case  "on  hold,"  in 
July  1991.  Meanwhile,  the  HHS  Office  of  Inspector  General  (IG) 
pursued  a  criminal  investigation  concerning  the  matter.  The 
United  States  Attorney  in  Baltimore,  Maryland  began  presenting 
evidence  to  a  Federal  Grand  Jury  of  possible  criminal  violations  re- 
lated to  the  case. 

In  the  course  of  the  grand  jury  inquiry,  Dr.  Imanishi-Kari  was 
provided  access  to  the  original  laboratory  notebooks  underlying  the 
OSI's  "misconduct"  finding.  Her  attorney  submitted  an  affidavit  by 
an  alleged  forensic  expert  who  claimed  to  find  flaws  in  the  findings 
of  the  Secret  Service.  Shortly  thereafter,  on  July  13,  1992,  the  U.S. 
Attorney  in  Baltimore,  Maryland,  announced  his  decision  not  to 
pursue  the  grand  jury  investigation.  The  major  reason  advanced 
was  that  the  facts  of  the  case  and  its  scientific  milieu  were  too  com- 
plicated to  present  to  a  lay  jury.  At  no  time  did  the  U.S.  Attorney 
assert  that  it  had  lost  condifence  in  the  Secret  Service's  findings 
about  the  authenticity  of  Dr.  Imanishi-Kari's  notebooks. 

As  for  the  OSI  investigation  of  the  Baltimore  case,  the  Subcom- 
mittee will  continue  to  monitor  the  handling  of  the  case,  including 
the  all-important  investigation  of  the  poor  handling  of  the  alleged 
misconduct  at  Tufts  University  and  the  Massachusetts  Institute  of 
Technology.  In  November  1991,  the  Subcommittee  was  informed 
that  OSI  did  not  plan  to  pursue  this  investigation.  More  recently, 
the  Subcommittee  has  been  informed  that  OSI  will  deal  with  the 
matter  in  its  final  report. 

3.  HIV  Blood  Test  Patent  Dispute  and  Related  Issues 

During  1992,  the  Subcommittee  actively  pursued  its  investigation 
into  agency  misconduct  as  well  as  possible  scientific  misconduct  in 
connection  with  the  HIV  blood  test  patent.  The  Subcommittee  ob- 
tained and  reviewed  in  detail  extensive  files  relevant  to  the  patent 
dispute  from  HHS,  the  Department  of  Justice,  and  the  United 
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States  Patent  and  Trademark  Office.  The  Subcommittee  also  inter- 
viewed numerous  witnesses  on  matters  bearing  on  the  1985-87 
patent  dispute,  the  1990-92  OSI  investigation  of  Dr.  Robert  Gallo 
and  his  associate,  Dr.  Mikulas  Popovic,  and  the  1991-92  response 
by  NIH  concerning  these  matters. 

A  number  of  troubling  developments  had  led  the  Subcommittee 
to  open  an  investigation  and,  in  addition,  to  request  an  investiga- 
tion by  the  GAO  Office  of  Special  Investigations  (OSI).  A  review  of 
matters  bearing  on  a  possible  HHS  cover-up  during  the  French/ 
American  dispute  over  the  HIV  blood  test  patent  indicated  a  possi- 
bility of  obstruction  of  justice  during  the  patent  interference  pro- 
ceedings and  the  breach  of  contract  litigation  (1985-87).  The  Inspec- 
tor General  is  investigating  these  allegations. 

The  Subcommittee  asked  the  GAO  to  conduct  an  independent  in- 
vestigation to  assure  that  there  is  an  effective  examination  of  possi- 
ble patent  fraud,  false  statements,  and  obstruction  of  justice  during 
the  patent  dispute.  This  will  assist  the  Subcommittee  in  evaluating 
the  extent  of  the  problem,  the  effectiveness  of  HHS's  response  to 
that  problem,  and  the  possible  need  for  remedial  legislation. 

The  Subcommittee's  investigation  has  been  significantly  pro- 
longed by  delays  in  document  production  and  the  withholding  of 
documents  on  the  part  of  HHS  and  NIH.  In  addition,  several  key 
witnesses  have  been  less  than  cooperative.  The  Subcommittee  in- 
vestigation will  continue. 

Plagiarism  Allegations  at  Montefiore 

As  part  of  the  Subcommittee's  continuing  investigation  into  acts 
of  scientific  misconduct  at  institutions  receiving  public  monies,  the 
Subcommittee  initiated  an  inquiry  into  alleged  misconduct  at  Mon- 
tefiore Medical  Center  and  its  affiliate,  Albert  Einstein  College  of 
Medicine.  Heidi  Weissmann,  M.D.,  an  Associate  Professor  at  Mon- 
tefiore who  worked  in  Einstein's  joint  Department  of  Nuclear  Med- 
icine, alleged  in  1987  that  Leonard  Freeman,  M.D.,  a  Professor  of 
Radiology  and  Nuclear  Medicine  and  her  erstwhile  mentor,  had 
committed  plagiarism  by  photocopying  a  chapter  she  had  published 
and  replacing  her  name  with  his,  for  use  in  a  class  he  was  teach- 
ing. (She  separately  alleged  misuse  of  one  of  her  articles  by  Dr. 
Freeman  at  a  professional  symposium.)  Dr.  Weissmann  filed  suit 
for  copyright  infringement  in  the  photocopying  incident  and,  after 
an  initial  setback,  won  on  appeal.  This  ruling  in  favor  of  Dr.  Weiss- 
mann was  upheld  when  the  U.S.  Supreme  Court  denied  a  petition 
for  certiorari  in  October  1989. 

Dr.  Weissmann  also  filed  suit  against  Montefiore  for  sex  discrim- 
ination, claiming  that  Montefiore  discriminated  against  her  by 
passing  her  over  for  a  promotion.  Although  the  discrimination  suit 
focused  on  promotion  issues  and  did  not  mention  plagiarism,  Mon- 
tefiore claimed  that  the  two  suits  were  related.  Montefiore,  there- 
fore, agreed  to  pay  for  Dr.  Freeman's  legal  defense  in  the  seeming- 
ly unrelated  copyright  infringement  suit  as  well  as  provide  him 
with  various  legal  advice.  Furthermore,  despite  Dr.  Weissmann's 
favorable  court  judgment,  she  is  no  longer  with  Montefiore  and  has 
not  been  able  to  find  employment  in  her  profession.  Dr.  Freeman, 
on  the  other  hand,  has  received  public  support  from  the  president 
of  Montefiore  and  a  promotion  at  the  institution. 
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The  Subcommittee  has  investigated  the  Montefiore  situation  as  a 
case  study  in  how  an  institution  that  receives  public  research  funds 
handles  scientific  misconduct  claims.  Although  the  Federal  court 
ruled  that  Dr.  Freeman  was  guilty  of  copyright  infringement  (pla- 
giarism, per  se,  is  not  actionable),  Montefiore  has  not  taken  any 
discernible  action  to  remedy  the  harm  done  to  Dr.  Heidi  Weiss- 
mann.  Furthermore,  the  institution — especially  its  president — has 
publicly  favored  defendant  Dr.  Freeman  over  plaintiff  Dr.  Weiss- 
mann  in  the  scientific  misconduct  as  well  as  the  sex  discrimination 
suits.  This  suggests  a  troubling  inability  on  the  part  of  Montefiore 
to  separate  these  two  very  different  issues,  and  raises  the  possibili- 
ty that  Montefiore  may  be  permitting  its  concerns  regarding  the 
employment  discrimination  suit  to  inappropriately  influence  its  ap- 
proach to  the  science  misconduct  case. 

Since  the  court  ruling,  Montefiore  has  initiated  an  internal  in- 
vestigation of  possible  plagiarism  and  '  'rotating  authorship" 
charges  against  both  Dr.  Weissmann  and  Dr.  Freeman.  The 
grounds  for  making  Dr.  Weissmann  herself  a  subject  of  investiga- 
tion are  far  from  clear.  In  apparent  response  to  criticism  from  the 
Subcommittee  and  others,  Montefiore  has  since  agreed  to  take 
three  remedial  actions:  Montefiore  has  agreed  to  bifurcate  its  pro- 
ceedings, separating  the  scientific  misconduct  case  from  the  sex  dis- 
crimination suit;  the  president  of  Montefiore  has  recused  himself; 
and  Montefiore  has  established  yet  another  panel  to  review  the  in- 
stitution's handling  since  1987  of  Heidi  Weissmann's  allegations  to 
ensure  that  the  steps  taken  by  Montefiore  were  proper  and  consist- 
ent with  its  by-laws  as  well  as  with  Public  Health  Service  regula- 
tions governing  investigations  of  scientific  misconduct. 

At  this  point,  Montefiore  is  in  the  process  of  finalizing  its  investi- 
gation panel's  decision  on  scientific  misconduct  charges.  The  Sub- 
committee plans  to  follow  Montefiore's  progress  in  the  coming 
year. 

Generic  Drugs 

In  the  102d  Congress,  the  Subcommittee  continued  to  pursue  its 
longstanding  interest  in  the  regulation  of  generic  drugs.  Much 
progress,  including  the  passage  of  legislation  and  successful  reorga- 
nization of  the  generic  drug  approval  process,  has  been  made. 

Background 

Generic  drugs  are  copies  of  brand-name  drugs  already  approved 
by  the  FDA.  Generics,  which  go  through  an  FDA  approval  process 
that  is  streamlined  as  compared  to  the  extensive  testing  required 
of  the  innovator  counterparts,  sell  at  prices  two-thirds  to  one-half 
the  prices  of  brand-name  drugs.  Under  the  Drug  Price  Competition 
and  Patent  Term  Restoration  Act  of  1984,  filing  an  Abbreviated 
New  Drug  Application  (ANDA)  involves  a  three-part  process.  Brief- 
ly, these  voluminous  applications  involve:  (1)  a  bioequivalency 
study,  which  is  evaluated  by  the  Division  of  Bioequivalence;  (2)  la- 
beling information,  which  is  evaluated  by  the  labeling  branch;  and 
(3)  a  chemistry  submission,  which  is  evaluated  by  one  of  four  chem- 
ical review  branches  in  the  Division  of  Generic  Drugs,  the  section 
of  FDA  with  overall  responsibility. 
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The  1984  legislation  provided,  generally,  that  if  a  product  can  be 
shown  to  be  bioequivalent  (meaning  it  dissolves  in  the  human  body 
at  the  same  rate  and  to  the  same  extent  as  the  innovator  product), 
then  the  FDA  must  grant  approval,  assuming  that  the  manufactur- 
ing facilities,  labeling,  etc.,  meet  minimum  standards.  So  bioequi va- 
lence studies  are  the  key  to  conformity  with  the  statute  itself.  La- 
beling is  usually  the  least  controversial  portion  of  an  ANDA  be- 
cause the  labels  need  only  track  rather  closely  the  language  of  the 
innovator  product.  Chemistry  reviews  involve  checking  for  compli- 
ance with  current  good  manufacturing  practices  (CGMP),  reviewing 
assay  methodologies,  stability  testing  and  packaging,  overseeing 
the  physical  analysis  of  samples  of  the  final  dosage  forms  and  the 
chemical  ingredients. 

In  theory,  ANDA  applications  are  handled  on  a  modified  first-in, 
first-out  basis:  i.e.,  assuming  no  patent  problems,  the  first  applica- 
tion which  satisfactorily  passes  the  labeling,  bioequivalency  and 
chemistry  reviews  gets  the  first  approval.  Getting  the  first  approv- 
al provides  a  large  financial  advantage  for  a  generic  drug  producer 
and  most  of  the  criminal  wrongdoing  which  has  been  found  in  the 
Division  involved  attempts  to  achieve  that  coveted  first  approval 
status  or  to  otherwise  expedite  applications.  But  the  problems 
found  by  the  Subcommittee  went  far  beyond  corruption. 

In  1989  and  1990,  the  Subcommittee  held  11  days  of  hearings: 
May  10  and  11,  July  11,  September  11,  and  November  17,  1989,  and 
July  18,  October  15,  December  19  and  20,  1990,  with  Executive  Ses- 
sions being  held  on  May  3  and  July  27,  1989.  These  hearings,  de- 
tailed on  the  Committee's  Activity  Report  for  the  101st  Congress, 
outline  the  massive  fraud,  corruption,  and  mismanagement  within 
the  industry  and  the  FDA. 

In  the  last  hearing  of  1990,  the  FDA  and  the  U.S.  Attorney  testi- 
fied to  the  widespread  nature  of  the  corruption  in  the  generic  drug 
industry.  Dan  Michels,  Director  of  the  Office  of  Compliance,  testi- 
fied that  nine  of  35  generic  drug  firms  investigated  to  date  had  sub- 
mitted false  or  fraudulent  data  to  the  FDA,  while  others  were  still 
under  investigation.  About  half  of  those  36  firms  had  good  manu- 
facturing practice  (GMP)  problems. 

March  7y  1991  Hearing 

The  Subcommittee's  public  hearing  on  March  7,  1991,  illustrated 
the  FDA's  inability  to  effectively  impose  enforcement  actions  on 
scofflaw  generic  drug  firms.  The  Subcommittee's  hearing  focused 
on  the  Chicago  District  Office  and  its  lack  of  success  in  getting  the 
support  of  FDA  Headquarters  on  noncriminal  civil  actions,  includ- 
ing seizure  or  injunctions.  The  Subcommittee  heard  from  District 
Office  staff  members,  including  investigators  and  the  District  Di- 
rector. The  District  Office  personnel  testified  that  many  of  their 
recommended  enforcement  actions  against  Alra  Laboratories,  Ly- 
phoMed  (a  subsidiary  of  Fujisawa,  USA)  and  Pharmaceutical 
Basics,  Inc.  (PBI),  were  turned  down  repeatedly  at  Headquarters. 
Violations  of  GMPs  were,  in  some  instances,  egregious.  For  exam- 
ple, in  the  case  of  Alra,  employees  were  directed  to  remove  metal 
shavings  (a  remnant  of  a  hammer)  from  tablet  powder  rather  than 
destroy  the  entire  lot.  Despite  repeated  examples  of  the  firms'  un- 
willingness to  correct  the  deficiencies,  sanctions  were  lessened  to 
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permit  the  firms  to  continue  the  manufacture  of  drugs,  many  of 
which  were  sterile  injectables. 

Raymond  Mlecko,  the  Chicago  District  Director,  testified  that  he 
had  felt  pressure  from  Headquarters  to  permit  LyphoMed,  which 
had  several  significant  and  chronic  violations  of  GMPs,  to  certify 
that  the  firm  had  finally  come  into  compliance,  despite  a  relatively 
hasty  and  limited  GMP  inspection.  Many  of  the  District  Office  in- 
vestigators who  testified  indicated  that  they  felt  frustrated  at  the 
apparent  lack  of  interest  at  Headquarters  in  taking  more  definitive 
action  against  those  firms  to  break  the  cycle  of  chronic  GMP  viola- 
tions. 

Dr.  Raj  Bhutani,  President  of  Alra  Laboratories,  and  Dr.  John 
Kapoor,  former  Chief  Executive  Officer  of  LyphoMed,  chose  to 
invoke  their  Fifth  Amendment  privileges  before  the  Subcommittee. 
Piet  Bleyendaal,  President  of  PBI  (recently  acquired  by  the  Europe- 
an firm  Akzo),  testified  that  when  PBI  acquired  My-K  Laboratories, 
the  firm  continued  to  operate,  despite  the  discovery  of  a  number  of 
irregularities  in  the  ANDAs  which  had  been  supplied  by  Raj  Mat- 
kari,  an  individual  found  guilty  of  bribing  an  FDA  official. 

Ron  Chesemore  and  Dan  Michels,  Directors  of  Regulatory  Affairs 
and  Compliance  respectively,  acknowledged  that  the  agency  took 
too  little  action  for  too  long  in  the  face  of  egregious  and  consistent 
violations  of  GMPs.  They  also  acknowledged  the  need  to  truncate 
the  incredibly  involved  process  which  must  be  taken  to  enjoin  a 
firm  that  is  violating  the  law. 

June  5,  1991  Hearing 

Dr.  Arthur  Kibbe,  Senior  Director  of  Pharmacy  Affairs  of  the 
American  Pharmaceutical  Association,  James  Kopf,  Special  Agent 
of  the  Office  of  the  Inspector  General  at  HHS,  and  Dr.  Ed  Zar- 
embo,  a  private  pharmaceuticals  consultant,  presented  their  find- 
ings regarding  the  weaknesses  in  the  approval  process  at  the 
FDA's  Office  of  Generic  Drugs.  The  Kibbe  panel  testimony  ad- 
dressed both  the  agency's  attempts  at  reforming  the  approval  proc- 
ess (outlined  in  the  November  17,  1989  hearing)  and  the  allegations 
of  continued  retaliation  raised  with  the  Subcommittee  by  Mylan 
and  Barr  Laboratories.  Although  the  panel  acknowledged  attempts 
to  introduce  better  administrative  procedures,  more  professional- 
ism, improved  bioequivalence  review,  and  stronger  guidance  to  in- 
dustry, the  panel  observed  that  the  agency  had  failed  to  take  the 
necessary  administrative  and  personnel  measures  to  improve  the 
efficiency  and  equity  of  the  approval  process.  The  FDA  had  overre- 
acted as  a  result  of  the  generic  drug  scandal  and  was  only  now 
very  slowly  correcting  the  problems.  The  panel  identified  weak- 
nesses in  the  following  areas:  document  control,  recruitment,  reten- 
tion of  qualified  staff,  training  of  reviewers,  inspectors  and  senior 
scientists,  and  balancing  of  resources  across  districts.  Mr.  Kopf  tes- 
tified that  senior  management  at  the  Center  for  Drugs  maintained 
an  attitude  of  arrogance,  which  undermined  the  agency's  attempts 
to  develop  a  more  effective  approval  process.  Part  of  this  included 
an  insistence  on  personally  reviewing  bioequivalency  reviews,  a 
time-consuming  process  which  a  Center  head  should  be  able  to  del- 
egate. 
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Although  the  Kibbe  panel  did  not  find  that  the  agency  had  en- 
gaged in  any  retaliatory  action,  it  did  acknowledge  the  lack  of  con- 
trol of  documents,  and,  in  the  review  of  the  materials,  it  further 
concluded  that  FDA  did  not  adhere  to  the  "first-in,  first-reviewed" 
policy.  The  lack  of  qualified  reviewers  and  the  lack  of  guidance  on 
what  areas  of  the  application  needed  to  be  reviewed  indicated  that 
the  review  process  still  contained  significant  weaknesses.  Further- 
more, there  was  an  apparent  dearth  of  coordination  between  the 
field  staff,  which  could  undertake  an  inspection  of  the  firm,  and 
the  chemistry  reviewers,  who  frequently  had  little  idea  about  the 
compliance  history  of  the  firm  under  inspection. 

These  observations  coincided  with  the  HHS  IG's  May  1991  report 
on  the  Drug  Master  Files  (DMFs).  These  files  are  documents  which 
summarize  all  the  significant  steps  in  the  manufacture  and  control 
of  the  drug's  active  ingredients  or  the  finished  dosage  form.  The 
DMF  provides  confidential  detailed  information  about  facilities, 
processes,  or  articles  used  in  the  manufacturing,  processing,  pack- 
aging, and  storing  of  drugs.  The  IG  reported  that  some  chemistry 
reviewers  within  the  Office  of  Generic  Drugs  apparently  failed  to 
review  these  documents  for  each  application  to  assure  that  the 
source  of  raw  materials  (frequently  a  foreign  entity)  was  a  firm 
that  was  in  reasonable  compliance  with  GMPs.  Further,  the  Divi- 
sion had  not  developed  policies  and  procedural  requirements  for 
such  reviews,  nor  established  other  effective  internal  controls  to 
ensure  that  DMFs  are  accurately  and  completely  reviewed  in  a  uni- 
form, consistent,  and  comprehensive  manner. 

September  12,  1991  Hearing 

The  Subcommittee's  September  12,  1991  hearing  brought  in  FDA 
Commissioner  David  Kessler  and  the  heads  of  the  FDA's  Center  for 
Drug  Evaluation  and  Research  and  the  Center  for  Devices  and  Ra- 
diological Health.  The  Subcommittee  addressed  a  broad  range  of 
issues  relevant  to  the  FDA,  including  a  number  of  issues  relating 
to  generic  drug  enforcement  and  the  approval  process.  Although 
Dr.  Kessler  testified  that  the  agency  was  taking  a  get-tough  atti- 
tude with  certain  scofflaw  firms,  the  Subcommittee  had  identified  a 
number  of  cases  where  the  Office  of  General  Counsel  had  been  un- 
willing to  take  significant  enforcement  action,  despite  strong  evi- 
dence that  these  firms  had  repeatedly  failed  to  come  into  compli- 
ance with  GMPs  or  had  committed  criminal  violations  of  the  Food, 
Drug,  and  Cosmetic  Act.  However,  actions  subsequent  to  the  Sep- 
tember 12  hearing,  including  the  agency's  attempt  to  enjoin  a 
number  of  generic  drug  firms  for  problematic  manufacturing  prac- 
tices, indicate  that  the  agency  is  now  taking  a  more  aggressive  pos- 
ture towards  scofflaw  firms. 

Dr.  Kessler  provided  an  update  on  the  generic  drug  approval 
process  and  steps  taken  to  introduce  a  number  of  criminal  investi- 
gators into  the  field  force.  Prior  to  the  hearing,  the  agency  finally 
introduced  its  fraud  policy,  which  has,  to  date,  removed  88  ANDAs 
and  442  supplemental  applications  from  the  review  process.  In  ad- 
dition, field  offices  now  conduct  preapproval  inspections  to  verify 
the  production  steps  before  an  application  is  approved.  However, 
with  the  shortage  of  chemistry  reviewers,  and  the  sheer  number  of 
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other  inspections  required,  the  backlog  of  ANDA  approvals  re- 
mained high. 

Dr.  Peck,  Director  of  the  FDA's  Center  for  Drug  Evaluation  and 
Research,  testified  that  he  found  it  ' 'regrettable' '  that  there  were 
some  drugs,  including  the  generic  Dyazide,  that  could  have  been 
approved  and  made  available  to  the  public  earlier,  if  the  agency 
had  not  devoted  scarce  resources  to  the  consideration  of  ANDAs 
that  were  not  approvable  due  to  fraud  or  failure  to  comply  with 
GMPs. 

Paul  Vogel  from  the  Office  of  Compliance  in  the  Center  for  Drug 
Evaluation  and  Research  testified  that  the  agency  was  committed 
to  verifying  the  independent  reviews  of  every  generic  drug  firm 
that  had  any  taint  of  fraud.  Dr.  Kessler  also  testified  that  the 
Office  of  Generic  Drugs  was  devising  criteria  by  which  the  Commis- 
sioner could  use  his  discretion  to  expedite  approval  of  blockbuster 
generic  drugs. 

Other  Developments 

During  the  past  Congress,  the  Subcommittee  has  continued  to 
monitor  the  activities  of  the  Office  of  Generic  Drugs  (OGD).  Inter- 
views with  FDA  officials  and  industry  officials  confirm  that  a  dra- 
matic improvement  in  OGD's  management  and  leadership  have 
taken  place.  These  have,  in  turn,  improved  the  efficiency  and  qual- 
ity of  the  generic  drug  approval  process.  Some  of  the  changes  in- 
clude: 

the  introduction  of  a  detailed  reviewer  checklist  to  assist  re- 
viewers in  determining  the  fileability  and  approvability  of  ap- 
plications, thus  speeding  up  the  process,  as  well  as  encouraging 
uniformity  in  the  approval  process; 

improved  coordination  with  District  Offices; 

the  reduction  of  the  application  backlog  (in  1992,  Roger  Wil- 
liams, M.D.,  Director  of  OGD,  and  Doug  Sporn,  Ph.D.,  who 
handles  the  day-to-day  management,  have  been  active  in  re- 
ducing the  backlog  of  ANDAs.  OGD's  approval  process  has  sta- 
bilized to  such  an  extent  that  the  CDER  has  requested  that  a 
number  of  OGD  reviewers  be  assigned  temporarily  to  review 
new  drug  applications); 

the  virtual  completion  of  the  hiring  and  orientation  of  quali- 
fied reviewers  to  handle  the  review  process; 

the  random  assignment  of  applications,  as  recommended  by 
the  HHS  Office  of  the  Inspector  General,  to  remove  the  poten- 
tial for  arbitrary  manipulation  of  ANDA  assignments  (this  in- 
novation contributed  to  the  removal  of  the  generic  drug  review 
process  from  the  Office  of  Management  and  Budget's  "High 
Risk  List"  under  the  Federal  Manager's  Financial  Integrity 
Act  in  early  1992); 

the  barcoding  of  approximately  48,000  ANDAs  to  implement 
a  desk-to-desk  tracking  system;  and 

the  issuance  of  written  guidance  for  using  telephone  calls  to 
resolve  minor  deficiencies  in  applications  (this  memorandum 
was  intended  to  help  assure  uniformity  in  the  Office's  ap- 
proach to  communications  with  applicants). 
In  addition,  the  Subcommittee's  longstanding  interest  in  develop- 
ing research  protocols  for  determining  the  bioequivalence  of  gener- 
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ic  drugs  bore  fruit  in  the  joint  research  activities  between  the  Uni- 
versity of  Maryland  and  the  OGD.  These  joint  activities  included 
discussions  of  establishing  a  database  for  manufacturing  controls, 
as  well  as  in  vivo  bioequivalence  performance  of  drug  products. 

Direct-to-Consumer  Advertising  of  Prescription  Drugs 

During  the  past  Congress,  the  Subcommittee  has  continued  to 
review  the  sufficiency  of  the  FDA's  ability  to  assure  that  prescrip- 
tion drug  promoters  communicate  needed  warnings  in  a  fair  and 
balanced  manner.  More  work  will  be  needed. 

Since  before  its  1984  drug  advertising  report,  the  Subcommittee 
has  been  concerned  about  the  apparent  lack  of  vigor  and  direction 
in  the  FDA's  regulation  of  the  pharmaceutical  industry's  direct-to- 
consumer  advertising.  When  Dr.  Kessler  assumed  the  role  of  FDA 
Commissioner,  the  Subcommittee  looked  forward  to  an  increase  in 
the  FDA's  efforts  to  stem  the  growth  of  irresponsible  advertising 
and  promotion.  The  Subcommittee  also  expected  improved  guid- 
ance of  the  FDA  staff  responsible  for  overseeing  drug  promotion. 
These  expectations  have  yet  to  be  completely  fulfilled. 

In  his  testimony  before  the  Subcommittee  on  September  12,  1991, 
Dr.  Kessler  indicated  that  some  advertising  practices  had  gotten 
out  of  hand  and  that  the  agency  was  particularly  concerned  about 
certain  promotional  innovations,  such  as  special  journal  supple- 
ments, video  news  releases,  and  supposed  scientific  or  technical 
seminars  that  are  actually  promotional  events.  Although  these 
forms  of  promotion  purport  to  be  directed  to  meojical  practitioners, 
much  that  is  ostensibly  targeted  to  professionals  is  also  received  by 
the  lay  public.  These  promotional  practices  are  certainly  worthy  of 
the  FDA's  attention,  but  they  are  not  the  only  troubling  issues  in 
the  field  of  pharmaceutical  advertising.  The  agency,  for  example, 
has  yet  to  release  any  type  of  policy  statement  that  would  supply 
guidance  and  resolve  ambiguity  in  the  arena  of  the  direct-to-con- 
sumer  advertising  of  prescription  drugs. 

Meanwhile,  the  Subcommittee  has  received  from  the  GAO  the 
update  requested  in  1990  on  the  body  of  empirical  studies  that  pro- 
fess to  measure  or  evaluate  the  effect  of  direct-to-consumer  adver- 
tising on  the  lay  observer.  The  GAO's  analysis  of  these  studies 
demonstrates  that  the  research  conducted  since  the  Subcommit- 
tee's first  report  in  1984  has  done  little  to  advance  our  knowledge 
about  the  effects  of  direct-to-consumer  drug  advertising.  The  GAO 
pointed  out  that  methodologically  rigorous  and  systematic  studies 
have  simply  not  been  conducted  in  this  area.  Further,  the  GAO 
found  no  credible  studies  that  permit  any  intelligent  conclusions 
about  the  extent  to  which  consumers  and  physicians  support,  or 
oppose,  direct-to-consumer  advertising  of  prescription  drugs. 

The  Subcommittee  had  also  asked  the  GAO  to  review  certain 
studies  conducted  by  Scott-Levin  Associates,  a  market  research 
firm  specializing  in  pharmaceuticals.  Scott-Levin  had  done  two  sur- 
veys of  physicians'  opinions  toward  direct-to-consumer  advertising 
in  1988  and  1989,  and  three  surveys  of  consumer  attitudes  in  1986, 
1987,  and  1989.  The  GAO  concluded  that  the  overwhelming  low  re- 
sponse rate  of  the  surveyed  physicians  and  consumers  undermined 
both  the  validity  of  the  survey  results  and  the  legitimacy  of  any 
generalizations  drawn  from  them.  Virtually  none  of  the  firm's  al- 
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leged  "findings"  substantiated  its  claims  of  \  'dramatic  effects  that 
foreshadow  continued  growth  in  the  practice  of  advertising  to  con- 
sumer audiences." 

Prescription  Drug  Marketing  Act 

Sampling  Issue 

The  Subcommittee  has  continued  its  legislative  oversight  of  the 
Prescription  Drug  Marketing  Act  of  1988,  a  statute  which  is  pri- 
marily designed  to  deter  abuses  involving  drug  samples.  Prompted 
by  allegations  from  a  former  sales  representative,  the  Subcommit- 
tee is  looking  into  the  alleged  failure  of  Bristol  Myers  Squibb  to 
properly  treat  as  a  sample  a  prescription  drug  that  was  taste-tested 
by  company  sales  representatives  in  physicians'  offices  as  part  of 
activity  clearly  designed  to  promote  sales  of  this  drug.  As  defined 
in  the  statute,  a  sample  is  a  drug  that  is  intended  to  be  given  to  a 
patient  free  of  charge  with  the  purpose  of  promoting  the  sale  of 
that  drug.  The  FDA  has  determined  that  the  promotional  activity 
for  this  drug,  Questran,  did  constitute  sampling  within  the  mean- 
ing of  the  Act  and  advised  the  company  that  it  had  to  comply  with 
all  relevant  provisions  of  the  statute. 

The  Subcommittee  has  asked  the  company  to  identify  any  other 
prescription  drugs  that  are,  or  were,  being  promoted  in  this 
manner,  and  has  also  inquired  into  the  dispensing  of  prescription 
drugs  without  a  valid  prescription,  an  apparent  violation  of  the 
Food,  Drug  and  Cosmetic  Act. 

Undeliverable  Drugs  at  United  Parcel  Service 

During  the  past  year,  Subcommittee  inquiry  uncovered  a  new 
wrinkle  on  an  old  problem,  one  that  poses  unanticipated  potential 
health  and  safety  problems  for  the  millions  of  Americans  who  take 
prescription  drugs.  This  newly-identified  issue  was  the  fate  of  pre- 
scription drugs  shipped  by  United  Parcel  Service  (UPS)  or  other 
carriers  but  never  successfully  delivered. 

Through  the  investigation  and  hearings  that  led  to  the  adoption 
of  the  Prescription  Drug  Marketing  Act  (P.L.  100-293),  signed  into 
law  in  April  1988,  the  Subcommittee  had  documented  the  large  vol- 
umes of  pharmaceutical  samples  as  well  as  stock  packages  of  pre- 
scription drugs  that  were  flowing  into  an  underground  network  of 
resellers,  termed  the  "diversion  market."  Drug  samples,  which  had 
been  separated  from  their  packaging  and  thus  were  untraceable  as 
to  lot  number  and  uncertain  as  to  expiration  dates,  had  been  mixed 
with  expired,  adulterated  and  even  counterfeit  drugs.  All  had  ulti- 
mately been  sold  to  consumers.  The  statute  appears  to  have  suc- 
cessfully deterred  most  of  this  activity,  although  problems  remain. 

When  drug  manufacturers  and  wholesalers  ship  pharmaceuticals 
to  retailers,  and  when  retailers,  wholesalers  and  company  sales 
representatives  return  expired,  recalled  or  unwanted  drugs  to  man- 
ufacturers or  wholesalers,  some  of  these  drugs  inevitably  get  lost  in 
shipment.  It  had  been  assumed  that  such  drugs  were  either  re- 
turned to  the  original  manufacturer  or  destroyed.  However,  it  now 
appears  that  a  significant  volume  of  lost  shipments  end  up  with 
salvage  companies,  which  then  resell  the  drugs  to  wholesalers  for 
ultimate  dispensing  to  consumers. 
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The  Subcommittee  was  made  aware  of  this  potential  public 
health  problem  when  the  Georgia  Bureau  of  Drugs  and  Narcotics 
discovered  that  UPS  had  included,  apparently  by  accident,  a  large 
volume  of  prescription  drugs  and  medical  devices  in  containers  of 
food  and  over-the-counter  products  donated  to  charities  in  the  At- 
lanta area.  An  inventory  compiled  by  Georgia  state  regulators  re- 
vealed that  prescription  drugs  and  medical  devices  from  well  over 
100  different  companies  had  been  erroneously  sent  to  charities. 
These  shipments  included  controlled  substances,  steroids,  and  sy- 
ringes as  well  as  other  drugs  and  devices  that  had  been  recalled  by 
their  manufacturers  or  had  expired. 

If  UPS  ends  up  with  undeliverable  drugs  and  devices,  it  is  logical 
to  assume  that  other  interstate  carriers  do  too.  The  UPS  claims 
that  it  either  destroys,  or  returns  to  the  manufacturer,  drugs  or 
medical  devices  that  are  undeliverable,  but  this  practice  clearly 
was  not  followed  in  the  Georgia  incident.  Nor  is  it  the  uniform 
policy  of  all  carriers.  In  fact,  UPS  provided  the  Subcommittee  with 
advertising  from  a  company  whose  business  was  to  purchase  pre- 
scription drugs  from  salvage  companies  and  resell  them.  When  vis- 
ited by  the  FDA,  the  identified  company  indicated  that  it  was  a  li- 
censed drug  wholesaler  and  was  phasing  out  the  practice  of  buying 
from  salvage  companies. 

There  are  obvious  concerns  regarding  the  purity  and  efficacy  of 
drugs  or  devices  that  end  up  as  lost  or  undeliverable  goods  in  the 
warehouses  of  interstate  carriers  and  salvage  companies.  The  Sub- 
committee is  pleased  to  note  that  the  FDA  and  the  UPS  signed  a 
voluntary  consent  agreement  in  February  1992  whose  provisions 
appear  to  address  the  problems  identified  in  the  investigation. 

FDA 's  Innovator  Drug  Approval  Process 

Photopheresis 

The  approval  of  drugs  and  medical  devices  is  a  vital  part  of  the 
mission  of  the  FDA.  A  dynamic  tension  exists  between  approving 
life-saving  drugs  or  devices  as  rapidly  as  possible  and  rejecting  ap- 
plications that  fail  to  demonstrate  efficacy  or  are,  in  fact,  for  dan- 
gerous products.  The  Subcommittee  has  been  investigating  an  ap- 
plication involving  a  drug-device  combination  that  had  been  badly 
mishandled  by  the  agency.  The  problems  identified  in  this  case 
study  have  broad  application  to  the  FDA's  approval  process  gener- 
ally. 

Therakos,  a  West  Chester,  Pennsylvania  company,  submitted  its 
application  to  use  photopheresis  for  the  treatment  of  the  autoim- 
mune disease  scleroderma  in  1988.  Photopheresis  involves  the  ad- 
ministration of  a  drug,  which  is  then  stimulated,  while  in  the  blood 
of  the  patient,  by  exposure  to  ultraviolet  light.  The  ultraviolet 
stimulation  takes  place  outside  the  patient's  body  by  pumping  the 
patient's  blood  through  a  machine  and  then  reinjecting  it  into  the 
patient.  Thus,  the  therapy  combines  both  a  drug  and  a  device. 

Scleroderma  is  one  of  several  autoimmune  diseases  in  which  T- 
cells,  elements  of  the  body's  immune  system,  begin  to  attack  other 
cells.  The  patient's  skin  becomes  increasingly  thick  and  immobile, 
and  vital  internal  organs  are  also  adversely  affected.  In  its  severe 
form,  the  disease  is  normally  fatal,  and  there  is  no  generally  ac- 
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cepted  cure.  Approximately  10,000  Americans  per  year  are  afflicted 
with  scleroderma,  and  half  are  likely  to  die  within  five  years. 

In  1988,  Therakos  had  obtained  FDA  approval  for  the  use  of  pho- 
topheresis  to  treat  T-cell  Lymphoma.  However,  this  application  was 
whipsawed  between  the  FDA  Center  for  Drug  Evaluation  and  Re- 
search (CDER)  and  the  FDA  Center  for  Devices  and  Radiological 
Health  (CDRH).  Lack  of  coordination  between  the  two  Centers  un- 
necessarily complicated  and  delayed  the  application.  In  the  after- 
math of  this  mishandling,  Dr.  Carl  Peck,  the  current  head  of  the 
CDER,  reportedly  promised  Therakos  it  would  not  be  subjected  to 
such  mistreatment  again. 

When  Therakos  prepared  its  application  for  the  use  of  photo- 
pheresis  to  treat  scleroderma,  the  company  took  the  precaution  of 
carefully  involving  both  Centers.  A  protocol  for  clinical  trials  was 
submitted  to  both  FDA  Centers  in  January  1988,  and  approval  was 
given.  The  clinical  trials  were  conducted  at  numerous  locations,  in- 
cluding Yale,  the  University  of  California  at  San  Francisco,  and 
the  Universities  of  Pennsylvania,  Pittsburgh  and  South  Carolina. 
The  results  for  the  first  six  months  of  clinical  trials  were  submitted 
to  the  FDA  in  April  1990.  In  September  1990,  a  senior  reviewer 
from  a  part  of  the  CDER  that  had  not  been  initially  involved  with 
the  application  informed  Therakos  that  he  rejected  the  protocol 
design,  which  he  characterized  as  a  preliminary  study  and  not  one 
that  could  be  used  to  prove  efficacy.  Despite  the  subsequent  in- 
volvement of  the  Deputy  Commissioner,  the  Ombudsman  and  other 
senior  FDA  managers,  the  FDA's  handling  of  the  application  can 
only  be  described  as  a  disaster. 

After  spending  several  million  dollars  and  investing  years  of 
effort,  Therakos  was,  in  effect,  told  to  go  back  and  start  over.  Re- 
portedly, clinical  investigators  are  outraged,  and  what  should  have 
been  a  rational  and  dispassionate  discussion  among  men  and 
women  of  medicine  degenerated. 

On  February  6,  1992,  the  Subcommittee  convened  a  public  hear- 
ing to  examine  the  treatment  of  the  Therakos  application  by  the 
FDA.  As  the  result  of  this  hearing  and  the  information  developed 
by  the  Subcommittee's  investigation,  a  number  of  problem  areas  in 
FDA  procedure  were  identified  and  communicated  in  a  letter  of 
March  30,  1992  to  Commissioner  Kessler.  The  problems  included 
serious  weakness  in  the  FDA's  review  and  handling  of  protocols  for 
clinical  trials,  a  need  for  the  FDA  to  improve  the  manner  in  which 
it  uses  outside  consultants  and  advisory  committees,  and  the  fact 
that  the  FDA's  extensive  audits  of  the  clinical  investigation  sites 
and  the  collection  of  voluminous  data  from  the  clinical  investiga- 
tors did  not  resolve  even  basic  questions  of  fact  involving  the  con- 
duct and  the  results  of  the  clinical  trials  themselves. 

The  FDA  responded  on  May  4,  1992  that  in  late  1989,  revisions 
had  been  made  in  the  area  of  protocol  review  to  assure  that  compa- 
nies receive  clear  guidance  on  protocol  design  and  advice  on  their 
drug  development  plans,  and  that  a  lead  (coordinator)  division 
system  had  been  established  to  prevent  communication  problems 
within  different  reviewing  groups  on  a  given  protocol.  The  FDA 
has  also  awarded  a  contract  to  the  Institute  of  Medicine  to  conduct 
a  comprehensive  review  of  the  agency's  use  of  advisory  committees. 
A  committee  comprised  of  representatives  of  the  FDA,  the  Ameri- 
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can  College  of  Rheumatology,  the  American  Academy  of  Dermatol- 
ogy, and  the  National  Institute  of  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  met  in  May  to  begin  work  on  guidelines  for 
scleroderma  drug  development.  More  recently,  on  September  23, 
1992,  the  FDA's  Arthritis  Advisory  Committee  considered  how 
scleroderma  trials  should  be  designed  and  conducted. 

These  efforts  by  the  medical  community  to  assist  the  FDA  in  de- 
veloping concrete  guidelines  on  how  best  to  conduct  scleroderma 
research  have  been  valuable,  and,  no  doubt,  progress  has  been 
achieved.  The  fact  remains,  however,  that  scleroderma  patients 
have  been  left  without  a  potentially  effective  treatment  as  a  result 
of  the  failure  of  the  FDA  to  take  prompt  and  effective  action. 
Moreover,  preliminary  trials  on  the  use  of  photopheresis  to  treat 
rheumatoid  arthritis,  immune-system  rejection  of  heart  trans- 
plants, and  AIDS-related  diseases  remain  on  hold  as  the  result  of 
the  FDA's  actions  on  the  scleroderma  application. 

The  Subcommittee  will  look  to  see  whether  the  FDA  at  last 
moves  to  ensure  that  the  efficacy  of  photopheresis  can,  finally,  be 
determined  rather  than  debated,  and  whether  the  reforms  under- 
taken as  a  result  of  this  application  will  prevent  similar  problems 
from  arising  in  subsequent  drug  and  device  applications. 

Mysoline 

In  May  1991,  the  Subcommittee  staff  received  information  that 
the  manufacturer  of  a  narrow  range  therapeutic  drug  used  in  the 
treatment  of  epilepsy  had  changed  the  drug's  formulation  without 
properly  notifying  users  and  physicians.  Some  patients  had  alleged- 
ly suffered  severe  adverse  reactions  to  the  new  formulation  and  ex- 
perienced difficulty  gaining  access  to  the  old  formulation.  For 
many  individuals,  no  alternative  therapy  seemed  to  work.  The 
drug,  Mysoline  (primidone),  was  manufactured  by  Wyeth  Ayerst,  a 
subsidiary  of  American  Home  Products.  It  has  been  available  for  30 
years  and  had  apparently  worked  satisfactorily.  Yet,  the  Subcom- 
mittee learned,  the  manufacturer  had  been  forced  to  change  the 
formulation  by  FDA. 

The  Subcommittee  staff  undertook  to  determine:  (1)  why  the 
FDA  made  the  company  change  the  formulation;  (2)  why  users  and 
physicians  were  never  notified;  and  (3)  whether  it  was  feasible  to 
provide  the  old  formulation  to  users  who  could  not  tolerate  alterna- 
tive therapies. 

In  1982,  the  FDA  had  required  that  Wyeth  Ayerst's  product  meet 
the  U.S.  Pharmacopeia  dissolution  standard,  a  standard  developed 
long  after  the  product  had  been  introduced  into  the  market  place. 
This  standard  requires  that  a  pill  dissolve  in  a  beaker  of  water, 
with  a  paddle,  within  a  fixed  period  of  time.  Application  of  the 
standard  presumes  that  dissolution  will  duplicate  what  happens  in 
the  human  body.  Reliance  on  this  standard  seems  highly  question- 
able, however,  because  it  is  generally  agreed  that  there  is  wide  var- 
iability in  dissolution  in  the  body,  and  this  variability  does  not  nec- 
essarily relate  to  efficacy.  Moreover,  it  is  obvious  that  conditions  in 
a  beaker  of  water  are  not  necessarily  reflective  of  conditions  in  the 
human  body.  Indeed,  even  officials  of  the  FDA's  own  Center  for 
Drug  Evaluation  and  Research  (CDER)  confirmed  that  there  is  no 
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scientific  evidence  establishing  a  correlation  between  dissolution 
and  bioequivalence. 

As  Wyeth  Ayerst  officials  pointed  out,  even  FDA  officials  admit- 
ted the  dissolution  standard's  primary  use  is  as  a  technique  for 
gauging  quality  control.  After  some  30  years  of  use  in  epileptic  pa- 
tients, Mysoline's  efficacy  was  not  in  serious  question.  The  agency 
was  merely  applying  the  dissolution  standard  as  an  end  in  itself, 
without  regard  to  whether  the  drug  was  an  efficacious  treatment 
for  epileptics.  Indeed,  paradoxically,  the  failure  of  Mysoline,  an  ap- 
parently effective  drug,  to  pass  the  dissolution  test  itself  suggests 
that  the  usefulness  of  the  test  as  an  indicator  of  bioequivalence  is 
questionable.  Nevertheless,  the  company  had  to  change  its  formula- 
tion to  meet  a  standard  that  had  little  relationship  to  the  efficacy 
of  the  product. 

The  staff  also  found  out  that,  paradoxically,  after  forcing  Wyeth 
Ayerst  to  reformulate,  the  FDA  nonetheless  let  the  company  man- 
ufacture the  old  formulation  until  1990,  eight  years  later.  The 
FDA,  moreover,  took  five  years  to  approve  Wyeth  Ayerst's  supple- 
ment to  its  New  Drug  Application  (NDA)  requesting  approval  for  a 
change  in  the  manufacturing  process  and  the  ingredients.  Further, 
the  FDA  never  required  Wyeth  Ayerst  to  conduct  a  clinical  trial 
that  would  compare  the  bioequivalence  of  the  new  formulation  to 
the  old.  Such  a  trial  would  normally  involve  the  testing  of  human 
subjects.  Instead,  Wyeth  Ayerst  was  permitted  to  conduct  a  com- 
puter simulation  of  the  old  tablet,  the  new  tablet,  and  the  oral  sus- 
pension (liquid  formulation) — this  notwithstanding  the  fact  that 
FDA  officials  themselves  admitted  that  the  computer  simulation 
does  not  provide  any  assurance  that  the  new  formulation  is  bioe- 
quivalent  to  the  old.  Oddly,  after  approving  the  new  formulation, 
the  agency  itself  funded  a  bioequivalence  study,  using  Federal  dol- 
lars, to  determine  bioequivalency  between  the  new  and  old  formu- 
lations. This  study  resulted  in  additional  questions  about  the  for- 
mulations. 

In  the  course  of  the  Subcommittee's  inquiry,  FDA  officials  in 
CDER  have  acknowledged  that  dissolution  standards  should  not  be 
used  as  a  substitute  for  bioequivalence.  But,  they  also  admitted 
that  in  many  instances,  that  is  exactly  what  has  been  done.  This 
anomaly  was  explained  with  the  assertion  that  the  entire  issue  of 
bioequivalence,  and  of  in  vitro  versus  in  vivo  dissolution  (i.e.,  beak- 
ers versus  human  subjects)  is  unresolved.  In  response  to  the  Sub- 
committee's inquiry,  CDER  officials  have  organized  a  committee  to 
study  bioequivalence. 

The  Subcommittee  also  learned  that  the  FDA  is  concerned  about 
the  number  of  minor  post-approval  formulation  changes  made  by 
innovator  (non-generic)  drug  firms,  yet  FDA  lacks  the  needed  pre- 
cise information.  While  the  individual  changes  may  be  insignificant 
in  and  of  themselves,  cumulatively  instituted  over  a  number  of 
years,  they  may  result  in  the  marketing  of  drugs  that  are  not  the 
same  as  the  drug  FDA  approved.  (This  gradual  process  of  change  is 
called  "drift".)  The  FDA  is  aware  of  the  problem,  and  the  Subcom- 
mittee will  be  monitoring  its  response. 
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FDA 's  Center  for  Devices  and  Radiological  Health  (CDRH) 

During  1992,  Subcommittee  staff  continued  to  investigate  and 
present  the  results  of  medical  device  case  studies  for  the  purpose  of 
illustrating  management  failures,  agency  or  corporate  misconduct, 
or  operational  disarray  at  the  FDA's  Center  for  Devices  and  Radio- 
logical Health  (CDRH).  At  the  same  time,  the  Subcommittee  turned 
its  attention  to  the  systemic  problems  and  broader  issues  which 
unite  the  Subcommittee's  many  case  studies.  On  March  25  and 
June  3,  1992,  the  Subcommittee  held  hearings  on  these  and  other 
medical  device  issues. 

March  25,  1992  Hearing 

The  first  hearing  examined  the  Center's  ability  to  assure  that 
manufacturers  adhered  to  Good  Manufacturing  Practices  (GMPs), 
the  quality  assurance  procedures  that  apply  to  the  manufacture  of 
all  medical  devices.  The  GAO  presented  the  results  of  its  two-year 
study  of  the  FDA's  efforts  to  assure  that  device  manufacturers 
comply  with  GMPs.  The  GAO  also  released  its  report,  ' 'Medical 
Technology — Quality  Assurance  Needs  Stronger  Management  Em- 
phasis and  Higher  Priority"  (GAO-PEMD-92-10). 

Eleanor  Chelimsky,  Assistant  Comptroller  General,  Program 
Evaluation  and  Methodology  Branch  of  the  GAO,  testified  that  the 
FDA  had  failed  to  meet  its  minimum  statutory  obligation  to  in- 
spect manufacturers  of  medium-  and  high-risk  devices  at  least  once 
every  two  years.  The  frequency  of  domestic  inspections  has  been 
declining,  and  foreign  manufacturers  have  been  inspected  only 
about  once  very  eight  years.  Ms.  Chelimsky  also  testified  that  do- 
mestic inspections  are  not  coordinated  with  market  introduction, 
the  time  when  product  design  and  manufacturing  problems  are 
most  likely  to  appear.  Moreover,  the  training  of  device  inspectors  is 
not  sufficient  to  keep  them  current  with  state  of  the  art  technolo- 
gy- 

The  IG  of  the  HHS  also  presented  testimony  which  followed  up 
on  the  IG's  July  1990  management  advisory  report.  The  testimony 
showed  that  the  agency:  (1)  had  still  not  implemented  a  manage- 
ment information  system  to  track  workload  information  and  pro- 
ductivity; (2)  lacked  written  policies  and  procedures  for  sequencing 
510(k)  reviews;  (3)  did  not  use  certain  critical  information  to  make 
a  determination  of  substantial  equivalence;  (4)  lacked  comprehen- 
sive quality  control  to  independently  evaluate  and  critique  the  ade- 
quacy of  reviewed  submissions;  and  (5)  did  not  have  adequate  con- 
trols, including  written  policies  and  procedures  restricting  industry 
access  to  reviewers. 

Mr.  Thomas  Dorney  of  the  Subcommittee  staff  testified  at  the 
hearing  concerning  the  failures  of  the  agency's  GMP  inspections  to 
identify  serious  deviations  from  GMP.  The  two  examples  he  high- 
lighted were  Optical  Radiation  Corporation's  (ORC)  Orcolon,  a  syn- 
ethic  viscoelastic  gel  used  in  intraocular  lens  replacements,  and 
Theratronics  International,  a  Canadian  firm  which  manufactures 
cobalt  machines  and  linear  accelerators  for  radiation  therapy. 

Mr.  Dorney  testified  that  the  pre-approval  inspection  process  for 
Orcolon  was  improperly  handled,  with  the  Center  ignoring  the  Dis- 
trict Office's  non-concurrence.  He  also  concluded  that  the  FDA  vio- 
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lated  its  own  procedures  when  it  approved  the  Orcolon  PMA.  Fol- 
lowing the  March  hearing,  the  Director  of  Compliance  and  Surveil- 
lance and  the  former  Director  of  the  Division's  Ophthalmic  Devices 
appeared  to  acknowledge  the  significance  of  what  had  happened. 
The  former  Director  posed  the  question  that  should  have  been 
posed  ten  months  before:  "Was  the  1990  pre-approval  inspection 
adequate?  PMA  may  not  have  had  GMP  for  this  product."  The  Di- 
rector of  Compliance  also  acknowledged  that  the  approval  process 
lacked  controls  sufficient  to  prevent  the  inappropriate  approval  of 
such  a  device.  The  Orcolon  story  is  not  finished;  it  is  still  under 
regulatory  review  by  the  Center's  Office  of  Compliance  and  Surveil- 
lance. 

The  staff  testimony  on  Theratronics  International,  a  Canadian 
firm  which  manufactures  equipment  for  cancer  treatment,  illus- 
trated the  failure  of  CDRH  to  perform  its  two  most  critical  roles: 
reviewer /approver;  and  inspector/regulator.  The  Center  failed  to: 
(1)  insure  that  Theratronics  demonstrated  safety  and  efficacy 
before  marketing  its  products;  (2)  take  timely  action  when  evidence 
was  available  to  justify  such  action;  and  (3)  inspect  the  company's 
U.S.  facilities  to  determine  how  the  manufacturer  was  operating  in 
the  U.S.  despite  repeated  requests  from  FDA  District  Office  inspec- 
tors. 

In  his  testimony,  James  Benson,  then  CDRH  Director,  stated  his 
intent  to:  be  less  tolerant  of  violators  of  the  Medical  Device  Amend- 
ments; institute  more  efficient  regulatory  actions;  rely  more  on 
GMPs  for  newly  marketed  products;  and  ensure  integrity  of  the 
data  through  upgrading  the  bioresearch  monitoring  of  clinical 
trials.  He  also  mentioned  that  efforts  were  underway  to  evaluate 
and  improve  the  entire  device  review  process.  Mr.  Benson  estimat- 
ed that  the  Center  would  need  an  additional  700  Full  Time  Equiva- 
lents (FTEs)  to  address  all  of  the  requirements  of  the  Safe  Medical 
Devices  Act,  as  well  as  to  continue  to  maintain  approvals  over  the 
next  five  years. 

June  3,  1992  Hearing 

In  its  June  3,  1992  hearing,  the  Subcommittee  turned  its  atten- 
tion to  the  management  of  the  Office  of  Device  Evaluation  (ODE) 
within  the  CDRH.  This  is  the  office  which  approves  medical  device 
applications  for  marketing.  At  the  hearing,  Mr.  Dorney  again  testi- 
fied, presenting  the  preliminary  results  of  the  questionnaire  that 
the  staff  mailed  to  173  device  reviewers  within  the  ODE.  This  ques- 
tionnaire represented  a  joint  effort  of  the  Acting  Director  of  the 
ODE  and  the  Subcommittee  staff.  The  Subcommittee  used  a  ques- 
tionnaire because  of  the  large  number  of  reviewers  and  the  desire 
to  obtain  as  broad  a  cross  section  as  possible.  Participation  was 
purely  voluntary,  but  confidentiality  was  promised  to  encourage  re- 
sponses. 

The  Subcommittee  staff  testified  that  there  were  a  number  of 
comments  from  reviewers  which  reflected  reviewers'  beliefs  that 
CDRH  management  was  derelict  in  its  duties  and  contributing  to 
the  low  morale  among  reviewers.  These  comments  included: 

reviewers'  decisions  as  to  whether  devices  were  substantially 
equivalent  were  overridden  by  supervisors  who  were  no  techni- 
cally or  scientifically  competent  to  override  them; 
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when  overrides  occurred,  documentation  was  altered,  de- 
stroyed, or  simply  not  filed; 

a  poor  work  environment  existed  characterized  by  inad- 
equate facilities,  equipment,  and  support  staff; 

little,  if  any,  opportunity  was  provided  for  reviewers  to  con- 
tinue their  education  or  stay  abreast  of  technology; 

CDRH  management  failed  to  provide  adequate  recognition 
for  good  work  at  the  reviewer  level; 

Division  heads  in  ODE  were  deprived  of  the  authority  to  sign 
off  for  applications  which  were  considered  to  be  Not  Substan- 
tially Equivalent  (NSE); 

systematic  quality  control  was  lacking  except  through  the 
Program  Operations  Staff  (POS)  which  was  characterized  as 
exhibiting  limited  technical  qualifications;  and 

there  was  a  lack  of  strong,  well-trained,  and  technically  com- 
petent managers. 
The  Subcommittee  analyzed  the  workload  in  the  Office  to  deter- 
mine if  the  Office's  ability  to  review  and  approve  the  device  appli- 
cations was  being  undermined  by  personnel  shortages.  The  staff  de- 
termined that  the  ODE  was  expending  considerable  time  "consult- 
ing" with  the  industry.  This  meant  that  the  reviewer  was  "leading 
the  applicant  through  the  process".  As  a  practical  matter,  this 
"consulting"  involved  the  handling  of  numerous  submissions  of  it- 
erations of  the  same  application  until  the  application  got  an  ap- 
proval. This  iterative  process  was  due,  among  other  things,  to:  lack 
of  guidance;  the  applicant's  unwillingness  to  expend  the  necessary 
resources  to  complete  the  application  properly  the  first  time 
around;  and  the  Office's  ever-shifting  application  requirements.  All 
of  these  factors  led  to  an  increase  in  reviewer  workload.  Many  of 
these  same  concerns  had  been  reflected  in  FDA's  1991  internal 
review  of  the  drug  approval  process,  but  had  not  been  acted  on. 

Again,  Mr.  Benson  testified  that  the  Center  would  be  going 
through  a  major  reorganization  to  address  the  organizational  and 
procedural  problems.  In  addition,  the  Center  promised  to  strength- 
en the  device  evaluation  process. 

Following  the  June  hearing,  the  Subcommittee  continued  looking 
at  the  management  operations  of  the  Center.  This  included  inter- 
viewing various  levels  of  FDA  staff,  including  ODE  Directors,  Asso- 
ciate Directors,  and  ODE  management,  as  well  as  CDRH  manage- 
ment and  FDA  Commissioner  staff. 

Interviews  with  ODE  staff  members  indicated  that  there  were  a 
number  of  concerns  about  the  ability  of  CDRH  and  ODE  manage- 
ment to  establish  priorities,  differentiate  between  discretionary  and 
non-discretionary  duties,  establish  consistent  procedures  and  poli- 
cies, and  effectively  manage  human  resources  to  maintain  compe- 
tence in  state-of-the-art  technology.  Many  Directors  expressed  frus- 
tration that  other  offices  in  the  Center  were  receiving  FTEs  at  the 
expense  of  the  ODE.  Because  of  staffing  shortfalls,  ODE  could  not 
keep  up  with  its  workload. 

Following  the  hearing,  Mr.  Benson  and  his  staff  reviewed  the 
findings  drawn  from  the  questionnaire,  and  began  to  address  the 
concerns  initially  raised  by  the  Subcommittee,  including  the  lack  of 
a  quality  control  system,  and  the  lack  of  an  appeals  process  by 
which  reviewers  could  dispute  overrides  on  their  decisions.  The 
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Commissioner  organized  the  Committee  for  Clinical  Review,  a  team 
composed  of  reviewers  from  the  Center  for  Drug  Evaluation  and 
Research  (CDER)  to  assess  the  validity  of  15  device  applications — 
510(k)s,  IDEs,  and  PMAs.  As  of  this  writing,  their  report  is  still 
being  reviewed  by  the  Center's  Advisory  Panels.  However,  accord- 
ing to  Dr.  Temple,  Chairman  of  the  Committee,  the  results  indicate 
that  material  weaknesses  in  the  device  approval  process  exist. 

In  August  1992,  the  Subcommittee  wrote  Dr.  Kessler  expressing 
concern  about  the  alarming  growth  in  the  number  of  pending  ap- 
plications. The  Subcommittee  had  been  informed  by  ODE  staff  that 
the  Center  had  inexplicably  slowed  the  review  of  device  applica- 
tions and  was  refusing  to  communicate  deficiencies  to  the  industry 
in  a  timely  manner.  This  was  confirmed  by  the  device  industry  in 
numerous  meetings  held  throughout  the  summer  and  fall  of  1992 
in  Washington  and  also  with  members  of  "Device  Alley",  a  consor- 
tium of  device  manufacturers  located  in  Minneapolis.  The  backlog 
of  pending  applications  for  which  decisions  have  not  been  made  is 
growing  rapidly. 

The  Division  of  Ethics  and  Program  Integrity  (DEPI) 

During  the  Subcommittee's  review  of  FDA's  enforcement  activi- 
ties and  review  procedures  for  devices,  the  staff  received  allega- 
tions of  misconduct  within  the  Division  of  Ophthalmic  Devices 
(DOD)  within  ODE.  When  FDA  senior  staff  learned  of  the  allega- 
tions, they  requested  that  the  Department  of  Health  and  Human 
Services'  IG  investigate.  The  HHS  IG  declined,  stating  that  it  had 
other  obligations  which  would  prevent  an  immediate  review  of  the 
allegations.  The  Commissioner's  staff  then  requested  that  DEPI 
conduct  the  investigation.  The  Division  initiated  the  investigation 
in  March  of  1992. 

Given  DEPI's  inability  to  adequately  address  the  early  warning 
signals  in  the  generic  drug  scandal,  the  Subcommittee  was  con- 
cerned about  whether  DEPI  was  the  appropriate  organization  to 
conduct  such  an  investigation,  whether  it  could  serve  as  FDA's  in- 
ternal control  unit,  and  whether  it  had  the  capability  to  serve  as 
an  early  warning  system  for  potential  problems.  The  Subcommittee 
staff  found  that  DEPI  has  neither  the  organizational  independence, 
nor  the  trained  staff,  to  conduct  such  a  review.  In  addition,  DEPI 
did  not  have  the  experience  to  assess  whether  the  management  ir- 
regularities within  the  DOD  could  occur  in  other  divisions. 

In  September,  the  Subcommittee  staff  reviewed  the  documents 
that  DEPI  had  prepared  during  its  investigation,  and  followed  up 
with  interviews.  The  review  disclosed  that  while  DEPI  investiga- 
tors found  serious  deficiencies  in  DOD,  they  failed  to  recognize  the 
significance  of  their  findings  and  did  not  conduct  any  follow-up  to 
develop  more  fully  their  findings.  The  staff  found  that  a  number  of 
the  observations  made  by  the  DEPI  investigators  were  similar  to 
those  that  the  staff  had  previously  reported.  Problems  identified  by 
DEPI  included:  management  disregard  of  scientific  issues;  failure 
to  use  reviewer  expertise;  overruling  reviewer  decisions  for  non-sci- 
entific reasons;  lack  of  consistent  policies  within  DOD  and  ODE; 
and  lack  of  communication  between  ODE  and  other  offices. 

The  DEPI  investigators  also  found  deficiencies  that  had  not  pre- 
viously been  reported.  These  included:  lack  of  proper  documenta- 
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tion  to  support  review  decisions;  failure  to  take  action  against  im- 
proper conduct;  improper  relationships  between  some  FDA  staff 
and  industry;  improper  distribution  of  confidential  information; 
and  reviewers  holding  applications  until  the  89th  day  so  managers 
would  be  "pressured"  to  approve  reviewers'  decisions  without  scru- 
tiny. 

Apparently,  the  DEPI  investigators  attempted  to  do  the  best  job 
they  could  do  within  the  confines  of  limited  resources,  inadequate 
time,  and  lack  of  technical  expertise.  However,  the  Subcommittee 
staff  was  told  that  "qualified  technical  help"  was  offered  to  the  As- 
sociate Commissioner  for  Management  Operations  a  number  of 
times.  Each  time,  the  offer  was  turned  down. 

Other  Investigations 

Through  the  Subcommittee's  extensive  review  of  medical  device 
regulation,  including  approval  and  enforcement  activities,  the  staff 
has  identified  additional  medical  device  regulatory  issues. 

Between  late  1991  and  mid  1992,  the  Subcommittee  staff  visited 
the  five  FDA  District  Offices  which  had  the  greatest  concentration 
of  medical  device  firms  and  had  an  opportunity  to  see  how  the  Dis- 
trict offices  were  using  some  of  the  new  regulatory  authority  which 
Commissioner  Kessler  provided  by  giving  them  authority  to  issue 
Warning  Letters.  With  a  few  exceptions,  this  authority  allows  the 
District  Offices  to  issue  Warning  Letters  without  the  approval  of 
CDRH  Headquarters. 

The  District  Offices  appeared  to  welcome  the  new  authority,  and 
were  indeed  using  it,  but  concerns  remain  that  lack  of  sufficient 
regulatory  guidances,  lack  of  training  in  more  sophisticated  manu- 
facturing processes,  and  the  inaccessibility  of  foreign  firms  were 
creating  inconsistencies  in  the  agency's  regulatory  process  and 
could  confer  competitive  advantages  on  some  firms. 

A  brief  description  of  a  few  of  the  Subcommittee  case  study  in- 
vestigations follows. 

1.  Breast  Implants 

The  Subcommittee  initiated  a  review  of  the  breast  implant  issue 
to  better  understand  the  events  which  led  to  the  unprecedented  ac- 
tivity (and  considerable  publicity)  associated  with  the  agency's  deci- 
sion to  impose  a  moratorium  on  the  use  of  the  device  while  clinical 
data  is  collected.  The  Subcommittee's  concern  was  whether  the 
breast  implants  situation  is  representative  of  the  inability  or  un- 
willingness of  the  Center  to  obtain  relevant  data  in  a  timely 
manner  that  will  answer  questions  regrading  the  long-term  effects 
of  implantable  devices. 

Breast  implants  are  devices  that  were  in  use  prior  to  1976.  As 
such,  the  agency  was  required  to  classify  these  devices  and  call  for 
Pre-Market  Approval  Applications.  As  late  as  1991,  the  General 
and  Plastic  Surgery  Advisory  Committee  decided  to  let  the  devices 
remain  on  the  market  provided  that  studies  were  conducted  within 
specific  time  frames.  Some  of  the  needed  studies,  such  as  those  re- 
lating to  physical  characteristics  and  chemical  composition,  are 
very  basic,  yet  this  information  is  not  available  despite  the  prod- 
uct's having  been  on  the  market  for  30  years.  Consequently,  there 
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remain  unanswered  questions  about  the  safety  of  a  widely  used 
device. 

When  asked  why  the  industry  failed  to  conduct  and  provide  data 
on  silicone  gel  breast  implants  in  a  timely  manner  (as  early  as 
1978),  Center  officials  explained  that  the  industry,  primarily  Dow 
Corning  Wright  (DCW),  "did  not  take  us  seriously".  In  reality,  how- 
ever, the  FDA  failed  to  take  any  aggressive  action  until  mid- 1991. 
There  has  been  interest  in  obtaining  scientific  information  since  at 
least  1978,  when  the  first  Plastic  Surgery  Advisory  Panel  convened, 
and  the  final  classification  of  breast  implants  did  not  occur  until 
1988.  But  according  to  ODE  staff,  there  was  little  interest,  at  the 
time,  in  promulgating  regulations  of  any  kind  due  to  the  regula- 
tory environment  which  then  prevailed,  as  well  as  internal  differ- 
ences of  opinion  on  how  regulations  should  be  written. 

In  the  June  1992  hearing,  the  Subcommittee  raised  the  question 
of  how  the  ODE  would  deal  with  other  pre-amendment  devices.  Dr. 
Andersen,  Acting  Director  of  ODE,  indicated  that  the  Office  would 
be  assessing  the  131  remaining  critical  devices  for  which  no  PMA 
data  was  submitted.  Dr.  Andersen  informed  the  staff  that  as  much 
as  one-third  of  the  remaining  devices  may  be  automatically  elimi- 
nated because  of  obsolescence. 

2.  Physio-Control 

In  May  of  1992,  Physio-Control,  of  Redmond,  Washington,  ceased 
shipment  of  its  products,  including  its  Lifepak  Defibrillators  and 
blood  pressure  monitors.  According  to  the  agency,  Physio-Control's 
voluntary  action  followed  an  inspection  of  the  facility  in  which 
FDA  inspectors  identified  numerous  GMP  deficiencies  which  could 
affect  the  safety  and  efficacy  of  the  products.  Inspectors  also  found 
Physio-Control  had  failed  to  file  numerous  required  reports  on  ad- 
verse incidents. 

The  Subcommittee  was  aware  that  there  had  been  many  recalls 
of  various  models  of  the  Lifepak  defibrillator,  and  in  October  199C, 
the  agency  had  issued  a  Notice  of  Adverse  Findings  (NAF)  letter, 
in  which  it  cited  a  number  of  deficiencies  in  the  production  of  defi- 
brillators and  oximeters.  The  Subcommittee's  review  of  the  firm's 
compliance  history  indicated  that  problems  with  MDR  and  GMP 
deficiencies  dated  back  go  1986.  During  their  December  1991  visit, 
the  staff  questioned  the  District  Director  of  the  Seattle  District 
Office  as  to  why  the  District  Office  had  not  taken  more  immediate 
and  definitive  regulator  action  to  address  the  firm's  chronic  viola- 
tions. The  Director  asserted  that  Physio-Control  was  constantly 
dealing  with  "state  of  the  art"  production  processes,  and  that  the 
agency  was  working  closely  with  them  and,  therefore,  no  regula- 
tory action  was  warranted. 

By  contrast,  the  Director  of  the  Office  of  Compliance  and  Surveil- 
lance stated  that  the  violations  indeed  warranted  some  type  of  reg- 
ulatory action  and  that  the  lack  of  action  was  due  to  the  inability 
of  the  District  Office  to  identify  violations  that  should  lead  to  regu- 
latory action.  After  meetings  between  the  Seattle  inspectors  and 
FDA  Headquarters,  actionable  violations  were  identified,  and  a 
Class  I  recall  (the  most  serious)  was  initiated.  Physio-Control  is  il- 
lustrative of  the  need  for  better  training  of  District  Office  inspec- 
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tors  to  enable  them  to  identify  systemic  problems  and  take  swift 
and  effective  regulatory  action,  when  warranted. 

3.  Multinational  Device  Manufacturers 

During  the  Subcommittee's  review  of  device  inspections  in  its 
District  Office  and  Headquarters  visits,  it  became  apparent  that 
manufacturers  of  devices  in  foreign  countries  were  not  inspected 
with  the  same  frequency  as  domestic  manufacturers.  This  was 
pointed  out  in  the  GAO's  testimony  in  the  March  25,  1992  hearing 
when  GAO  testified  that  foreign  firms  were,  on  the  average,  in- 
spected every  eight  years.  Consequently,  inspectors  would  be  less 
able  to  identify  systemic  or  chronic  GMP  violations,  or  determine  if 
companies  undertook  appropriate  corrective  action. 

The  Subcommittee  staff  learned  that  although  there  were  suffi- 
cient agency  funds  to  conduct  overseas  inspections,  it  was  very  dif- 
ficult to  obtain  sufficient  inspectors  willing  to  travel.  In  addition, 
some  firms,  like  Theratronics,  gave  FDA  inspectors  trouble  getting 
access  to  records,  claiming  that  their  U.S.  facilities  were  not  manu- 
facturing operations,  and  thus  were  not  obligated  under  the  Act  to 
provide  records. 

Following  the  March  1992  hearing,  the  agency  announced  that  it 
would  be  increasing  its  foreign  inspections  by  200  in  1993.  In  addi- 
tion, the  Center's  Office  of  Compliance  indicated  that  it  was  plan- 
ning to  require  that  all  multinational  firms  maintain  certain 
records  in  their  U.S.  offices  to  avoid  future  problems  with  accessi- 
bility. Despite  the  intent  of  these  actions,  the  Subcommittee  re- 
mains concerned  about  the  regulatory  burdens  imposed  by  the 
growing  number  of  multinational  firms.  The  proposed  increase  in 
foreign  inspections  may  not  be  sufficient  to  address  the  growing 
complexity  of  multinational  firms  which  have  manufacturing,  re- 
search and  development,  assembly,  raw  materials,  and  component 
facilities  in  different  countries,  thus  confounding  the  inspectors' 
ability  to  assess  the  firms'  compliance. 

Food  Safety  Investigations 

Over  the  past  year,  the  Subcommittee  has  intensified  its  activity 
in  the  arenas  of  food  safety  and  new  food  technologies.  The  Sub- 
committee's focus  has  been:  (1)  to  assure  a  safe  food  supply  by  eval- 
uating and  strengthening  interagency  coordination;  and  (2)  to 
assess  the  efforts  of  the  FDA  to  address  the  expanding  use  of  tech- 
nology in  growing,  processing,  and  distributing  food  to  the  public. 

Food  Safety  Enforcement  Tools 

The  Subcommittee  continued  its  efforts  to  evaluate  the  need  for, 
and  provide  definition  to,  legislation  to  improve  the  FDA's  enforce- 
ment authority.  Building  on  this  Subcommittee's  hearings  in  the 
101st  Congress,  as  well  as  on  those  convened  in  1991  by  the  Sub- 
committee on  Health  and  the  Environment,  the  Subcommittee  staff 
wrote  a  report,  "Filthy  Food,  Dubious  Drugs,  and  Defective  De- 
vices: The  Legacy  of  FDA's  Antiquated  Statute."  This  report  de- 
scribes in  considerable  detail  weaknesses  in  present  enforcement 
powers. 

The  report  contrasted  the  FDA's  modest  powers  in  such  areas  as 
the  ability  to  issue  subpoenas,  to  the  much  stronger  enforcement 
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authority  enjoyed  by  many  other  Federal  agencies.  It  also  provided 
historical  and  current  examples,  which  illustrate  why  enhanced 
powers  such  as  judicial  and  administrative  recall,  seizure  and  em- 
bargo, subpoenas,  civil  money  penalties,  increased  rights  to  inspect 
and  review  records  and  enhanced  measures  to  deter  violations  in- 
volving imported  products  would  improve  the  FDA's  effectiveness. 

Center  for  Food  Safety  and  Nutrition 

Since  the  Subcommittee's  hearing  on  salmonella  in  eggs  in  July 
of  1990,  and  its  bottled  water  hearing  on  April  10,  1991,  the  Sub- 
committee has  been  monitoring  the  ability  of  the  FDA  to  adequate- 
ly assess  the  regulatory  compliance  by  food  manufacturers  and 
processors  under  its  jurisdiction.  The  Subcommittee's  major  con- 
cern has  been  FDA's  ability  to  inspect  adequately  the  large 
number  of  food  processors  and  to  coordinate  with  other  agencies  in- 
volved in  food  safety. 

In  May  1992,  the  Subcommittee  received  a  GAO  report  it  had  re- 
quested two  years  before,  entitled  "Food  Safety  and  Quality:  Salmo- 
nella Control  Efforts  Show  Need  for  More  Coordination."  Concern 
that  the  problems  of  coordination  and  cooperation  in  controlling 
salmonella  enteritidis,  that  is  salmonella  in  eggs,  reflected  systemic 
problems  in  food  safety  regulation  had  prompted  the  request  for 
the  report.  Without  effective  Federal  oversight,  the  states  are  left 
to  fend  for  themselves,  leaving  the  nation  with  a  patchwork  regula- 
tory system  that  poorly  serves  the  public  health.  The  GAO  report 
found  a  number  of  instances  where  the  FDA  and  the  Department 
of  Agriculture  refused  to  share  information;  surprised  each  other 
with  conflicting  proposals  for  control  programs;  or  counterproducti- 
vely  dragged  their  feet.  On  the  eve  of  the  report's  release,  Dr. 
David  Kessler,  Commissioner  of  the  FDA,  and  Ms.  JoAnne  Smith, 
U.S.  Agriculture  Department  Assistant  Secretary,  signed  a  Memo- 
randum of  Understanding  to  increase  cooperation  between  their  re- 
spective agencies. 

In  July  1992,  the  GAO  released  another  closely  related  report,  re- 
quested by  the  Subcommittee  in  June  1990.  The  Subcommittee  has 
asked  that  the  GAO  review  the  consistency,  efficiency,  and  effec- 
tiveness of  the  Federal  food  safety  system,  generally.  The  Subcom- 
mittee was  aware  that  as  many  as  35  different  laws  and  12  agen- 
cies shape  the  Federal  regulatory  process  for  protecting  the  public 
health  from  unsafe  food.  The  GAO  found  that  Federal  agencies  in- 
spect foods  posing  similar  risks  at  inconsistent  intervals  and  under 
different  enforcement  authorities,  use  their  inspection  resources  in- 
efficiently, and  do  not  effectively  coordinate  their  inspection  ef- 
forts. 

Bottled  Water  Regulation 

On  April  10,  1991,  the  Subcommittee's  investigation  of  the  bot- 
tled water  industry  culminated  in  a  hearing,  highlighting  the  regu- 
latory loopholes  that  have  permitted  bottled  water  to  be  marketed 
with  frequently  misleading  claims  of  being  "purer* '  than  tap  water. 
The  inquiry  had  been  sparked  by  the  Perrier  incident,  which 
caused  the  Subcommittee  to  question,  among  other  things,  the  le- 
gitimacy of  claims  that  bottled  water  was  "pure"  and  "natural", 
the  adequacy  of  domestic  and  foreign  government  regulation  and 
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inspection,  the  quality  standards  and  quality  controls  governing 
bottled  water  production,  and  the  potential  public  health  risks  as- 
sociated with  the  consumption  of  bottled  water. 

Testimony  from  John  Harman,  Ed  Zadjura,  and  Keith  Oleson  of 
the  GAO  indicated  that  the  FDA  had  placed  the  regulation  of  bot- 
tled water  low  on  the  scale  of  consumer  protection  priorities.  The 
consequence  was  that  the  agency  had  yet  to  adopt  Federal  stand- 
ards for  organic  and  inorganic  contaminants  or  even  priority  pesti- 
cides. Although  the  agency  announced  its  intent  to  issue  standards 
for  several  volatile  organic  compounds,  the  agency  has  yet  to  adopt 
a  single  one.  Officials  at  the  FDA's  Center  for  Food  Safety  and  Ap- 
plied Nutrition  (CFSAN)  have  indicated  that  they  place  greater  pri- 
ority on  implementing  the  requirements  of  the  food  labeling  legis- 
lation and  lack  resources  to  address  the  problems  of  bottled  water. 

The  GAO  also  testified  at  the  hearing  that  as  much  as  one-fourth 
of  all  bottled  water  originates  from  the  same  sources  as  municipal 
water  supplies.  Bottled  water  labeling,  however,  is  not  sufficient  to 
inform  the  consumer  that,  apart  from  special  processing  to  remove 
undesirable  chemical  tastes,  the  water  contained  in  the  bottle  is 
much  the  same  as  the  water  coming  out  of  the  tap.  The  GAO  also 
testified  that  FDA  regulations  are  incomplete,  that  FDA  oversight 
does  not  ensure  that  bottlers  meet  Federal  standards,  and  that  the 
consumer  may  be  paying  anywhere  from  300  to  1,200  times  more 
per  gallon  for  bottled  water  than  for  tap  water. 

Shortly  after  the  Subcommittee  initiated  its  review  of  the  bottled 
water  industry,  the  FDA  announced  that  a  major  survey  of  bottled 
water  products  would  be  undertaken.  Fred  Shank  of  CFSAN  testi- 
fied that  his  agency  had  found  little  to  suggest  that  bottled  water 
was  a  hazard.  However,  Mr.  Shank's  responses  to  Member  queries 
indicated  that  the  methodology  adopted  by  the  FDA  was  far  from 
satisfactory  and  would  not  yield  valid  results.  The  GAO  confirmed 
that  conclusion  with  a  follow-up  review,  provided  to  the  Subcom- 
mittee in  the  fall  of  1991. 

At  the  hearing,  the  Subcommittee  also  heard  from  William  Deal, 
Executive  Vice  President  of  the  International  Bottled  water  Asso- 
ciation and  Velma  Smith  of  the  Groundwater  Protection  Project, 
Friends  of  the  Earth/ Environmental  Policy  Institute.  Mr.  Deal's 
testimony  stressed  the  safety  of  bottled  water,  but  acknowledged 
that  the  FDA  had  failed  to  act  on  the  Association's  petitions  re- 
questing clearer  regulations  for  bottled  water.  Ms.  Smith  testified 
that  consumers  were  not  receiving  adequate  information  regarding 
the  source  and  processing  of  bottled  water  and  recommended  more 
informative  labeling. 

Ensuring  the  Safety  of  Imported  Foods 

In  late  1991,  the  Subcommittee  staff  visited  a  number  of  FDA 
district  offices  to  assess  the  ability  of  investigators  to  prevent  or 
halt  the  distribution  of  contaiminated  food  products,  particularly 
those  products  that  are  imported.  Inspectors  located  in  the  district 
offices  are  dissatisfied  with  the  enforcement  tools  currently  avail- 
able, and  the  Subcommittee  staff  is  working  on  a  number  of  case 
studies  that  demonstrate  the  need  for  tools  that  would  enable  in- 
spectors to  take  timely  enforcement  actions. 
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The  importance  of  improvements  in  FDA's  enforcement  capabili- 
ties is  underscored  by  the  fact  that  many  states  have  had  to  reduce 
significantly  their  budgets  for  inspections  of  food  sources.  For  ex- 
ample, the  State  of  Massachusetts  has  closed  its  testing  laboratory, 
and  the  State  of  Oregon  cannot  certify  the  quality  of  water  in 
which  seafood  is  grown,  nor  can  it  police  polluted  waters  to  prevent 
harvesting.  This  puts  a  greater  burden  on  the  FDA,  severely  strain- 
ing the  agency's  already  inadequate  resources.  As  a  result,  the 
public  is  increasingly  vulnerable  to  a  variety  of  potential  food  adul- 
terants. The  Subcommittee  intends  to  assess  the  impact  of  these 
changes. 

Imported  foods  continue  to  present  a  particular  problem.  In  July 
of  1989,  the  Subcommittee  staff  report,  "Hard  to  Swallow,  FDA  En- 
forcement Program  for  Imported  Foods"  observed  that  "FDA  sur- 
veillance of  regulated  imports  appears  fatally  flawed,  because  the 
probability  of  violators  being  identified  is  remote,  and  when  such 
identification  does  occur,  the  inadequacies  of  the  penalty  system 
are  such  that  it  fails  to  act  as  a  deterrent."  Two  years  later,  in 
1991,  FDA  district  offices  admitted  that  they  still  had  no  idea  how 
many  imports  should  have  been  denied  entry.  The  Los  Angeles  Dis- 
trict estimated  it  samples  only  about  three  percent  of  the  total  im- 
ports coming  in,  while  Boston  estimated  its  sampling  at  one  per- 
cent. Many  of  the  denied  entries  were  seafood  that  had  decomposed 
or  had  been  chemically  treated  to  retain  water. 

In  October  1992,  the  Subcommittee  released  at  GAO  Report  enti- 
tled "Adulterated  Imported  Foods  are  Reaching  U.S.  Grocery 
Shelves".  As  the  title  suggests,  the  GAO  found  that  a  number  of 
importers  are  blatantly  disregarding  U.S.  laws  prohibiting  the  dis- 
tribution of  adulterated  foods.  The  Subcommittee's  investigation  of 
this  matter  will  continue  in  the  next  Congress. 

New  Food  Technology 

Following  its  1990  hearing  on  food  safety,  the  Subcommittee 
asked  the  GAO  to  review  the  FDA's  efforts  to  address  the  regula- 
tory challenges  presented  by  new  food  technology.  The  GAO  was 
requested  to  consider  (1)  the  definition  of  new  food  technology,  (2) 
applications  and  examples,  (3)  food  safety  concerns,  (4)  FDA's  re- 
sponses to  concerns,  and  (5)  unresolved  regulatory  issues.  Prelimi- 
nary indications  suggest  that  in  the  absence  of  a  comprehensive 
policy  for  dealing  with  new  food  technology,  the  agency's  decisions 
in  this  area  are  made  on  a  case-by-case  basis,  with  no  overall  strat- 
egy. Better  strategic  planning  is  required  to  enable  the  agency  to 
successfully  address  the  difficult  issues  presented  by  new  food  tech- 
nologies and  the  FDA  likely  needs  a  better  means  to  identify  and 
tract  innovations  in  manufacturing  processes  and  product  composi- 
tion. 

INVESTIGATIONS  OF  ENVIRONMENTAL  PROGRAMS  AFFECTING  PUBLIC 
HEALTH  OR  INTERSTATE  AND  FOREIGN  COMMERCE 

The  Environmental  Protection  Agency's  Criminal  Enforcement  Pro- 
gram 

On  September  10,  1992,  the  Subcommittee  held  a  hearing  on  the 
criminal  enforcement  program  by  the  Environmental  Protection 
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Agency  (EPA)  and  the  Department  of  Justice.  The  hearing  was  an 
outgrowth  of  approximately  eight  months  of  intensive  investiga- 
tion. The  purpose  was  to  explore  allegations  that  the  criminal  en- 
forcement effort  was  being  undermined  by  questionable  actions  and 
decisions  on  the  part  of  management  at  the  Environmental  Crimes 
Section  (ECS)  at  the  Department  of  Justice.  The  ECS  is  supposed  to 
be  a  partner  with  EPA  in  the  enforcement  effort,  but  the  ECS  has 
apparently  instead  often  become  an  obstacle. 

Hearing  witnesses  included  environmental  crime  victims  Veda  C. 
and  Danny  T.  Downs,  Washington  State  Assistant  Attorney  Gener- 
al Jerry  Ackerman,  a  Washington  state  investigator  named  Kevin 
Fitzpatrick,  and  nine  EPA  employees  including  EPA  attorney 
Kathleen  Hughes,  EPA  Special  Agents-in-Charge  Thomas  Kohl, 
Dixon  McClary,  David  Wilma,  and  John  West,  as  well  as  EPA  case 
agents  Sandra  C.  Smith,  Fred  L.  Burnside,  and  Dan  Horgan.  An 
EPA  scientist,  Raleigh  Farlow,  was  unable  to  appear  due  to  an  un- 
expected family  emergency  but  a  sworn  statement  was  obtained 
from  him  for  inclusion  in  the  record. 

The  testimony  illuminated  the  facts  and  circumstances  surround- 
ing six  cases  in  which  the  Department  of  Justice  either  dismissed 
criminal  cases  or  accepted  plans  to  charges  much  less  serious  than 
seemed  warranted  by  the  evidence.  The  cases  discussed  were  those 
involving  the  PureGro  Company,  Weyerhaeuser,  Chemical  Waste 
Management,  Thremex  Energy  Corporation,  Hawaiian  Western 
Steel,  and  Marinus  Van  Leuzen. 

Mrs.  Downs  and  her  son,  who  both  reside  near  Pasco,  Washing- 
ton, described  the  devastating  impact  on  their  farm  and  their 
family  when  a  toxic  mixture  of  pesticides,  including  the  dangerous 
fumigant  Telone  II,  was  dumped  unlawfully  on  land  adjacent  to  the 
property.  Mrs.  Downs  recounted  how,  on  the  day  of  the  event,  she 
had  seen  the  PureGro  employees  dumping  chemicals  on  the  field 
and  smelled  a  noxious,  rotten  egg  odor.  Mrs.  Downs  and  her  hus- 
band both  became  acutely  ill — with  symptoms  such  as  nausea,  diz- 
ziness, disorientation,  muscle  cramps,  headaches,  burning  sensation 
in  the  mucous  membranes,  and  respiratory  distress — shortly  after 
the  pesticide  mixture  was  dumped.  Both  Downses  had  to  seek  medi- 
cal attention.  Mr.  Downs  never  recovered  and,  after  many  months 
of  suffering,  died.  Mrs.  Downs  continues  to  suffer  from  a  variety  of 
serious  symptoms  and  is  under  regular  medical  care.  Veda  and 
Danny  Downs  testified  that  other  family  members  had  also  suf- 
fered serious  symptoms  and  that  they  were  aware  of  approximately 
twenty  neighbors  who  had  been  adversely  affected  as  well.  She  also 
told  of  how  in  the  days  and  months  after,  her  dog  sickened  and 
died,  her  cows  became  sterile,  her  chicken  fell  dead  from  the  roost 
and  the  songbirds  fell  dead  from  the  trees. 

Both  Downses  testified  that  they  had  no  doubt  that  these  effects 
were  all  the  direct  consequence  of  PureGro's  illegal  activity.  They 
stated  that  they  had  been  systematically  lied  to  by  PureGro  repre- 
sentatives and  that  they  felt  betrayed  by  the  Department  of  Jus- 
tice, when  they  learned  that  the  company  had  been  permitted  to 
plead  guilty  to  a  misdemeanor  and  pay  a  $15,000  fine. 

The  state  and  EPA  employees  described  the  legal  and  factual 
strengths  of  the  cases  and  the  numerous  curious  actions  emanating 
from  the  Department  of  Justice.  In  the  PureGro  case,  the  witnesses 
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noted  that  the  ECS  had  permitted  the  company  to  plead  guilty  to  a 
misdemeanor  after  the  company  had  offered  to  plead  guilty  to  a 
felony.  They  noted  that  ECS  prosecutor  Criselda  Ortiz  announced  a 
decision  to  drop  all  charges  against  one  individual,  only  a  day  after 
the  individual  made  incriminating  admissions  in  an  interview. 
They  recounted  efforts  to  exclude  the  EPA  case  agents  and  the 
Special  Assistant  United  States  Attorney  (a  State  prosecutor  spe- 
cially appointed  for  this  case)  from  key  meetings.  They  told  of  the 
Chief  of  the  ECS  having  met  with,  and  uncritically  accepted,  the 
presentation  of  a  defense  expert  without  obtaining  independent 
expert  advice  or  involving  EPA.  The  witnesses  were  very  critical  of 
how  the  ECS  had  resolved  the  case. 

In  the  Weyerhaeuser  case,  EPA  and  state  witnesses  described  the 
nature  and  extent  of  the  company's  violations  of  the  Clean  Water 
Act  at  one  of  its  facilities.  These  violations  included  the  deliberate 
dumping  of  toxic  oil-based  paint  into  the  Shannon  Slough,  which 
runs  into  the  Chehalis  River  in  the  State  of  Washington.  The  wit- 
nesses also  recounted  the  making  of  false  statements  to  Federal 
agents  and  other  misconduct  by  Weyerhaeuser  and  its  representa- 
tives. They  noted  that  even  after  the  Clean  Water  Act  violations 
were  specifically  identified  by  environmental  audits,  the  company 
took  no  action  to  remedy  the  problem.  Indeed,  at  one  point  the 
company  actually  automated  the  violation  by  installing  a  tank  to 
collect  and  periodically  discharge  the  paint  waste. 

The  witnesses  explained  that  the  U.S.  Attorney  had  drawn  up  a 
39-count  indictment  that  would  have  charged  Weyerhaeuser  and 
several  individuals  with  multiple  felonies.  Due  to  the  intervention 
of  the  ECS,  the  U.S.  Attorney  for  the  Western  District  of  Washing- 
ton was  prevented  from  bringing  the  indictment.  All  charges  were 
dropped  against  individuals,  and  the  corporation  was  allowed  to 
plead  guilty  to  "negligent"  discharge  and  pay  a  six-figure  fine,  the 
bulk  of  which  was  dedicated  to  the  creation  of  a  fund  to  clean  up 
the  Shannon  Slough.  Washington  State  Assistant  Attorney  General 
Ackerman  noted  that  two  officials  of  the  State  of  Washington  were 
asked  to  become  trustees  of  the  fund  but  refused  because  of  an  un- 
willingness to  condone  the  settlement. 

Irregularities  were  also  noted  in  the  case  of  Thermex,  where  no 
charges  were  pursued  against  the  head  of  the  company  notwith- 
standing evidence  that  he  had  personally  influenced  the  illegal 
storage  and  disposal  of  hazardous  waste  and  had  overtly  displayed 
his  lack  of  interest  in  obeying  the  law — making  such  statements  as 
"F  -  -  K  the  Environmental  Protection  Agency,"  and  "dump  it  in 
the  stream  at  midnight."  Worse  yet,  all  charges  against  the  compa- 
ny were  dropped  after  the  company  had  offered  to  plead  guilty  to 
four  felonies. 

According  to  witnesses  at  the  hearing,  in  the  case  of  Chemical 
Waste  Management,  prosecution  was  terminated  over  the  objec- 
tions of  the  entire  prosecution  team,  when  Neil  Cartusciello,  Chief 
of  the  ECS,  flew  to  Alabama  to  tell  the  local  U.S.  Attorney  that  the 
case  should  not  be  pursued  and  then  entered  a  grand  jury  room, 
apparently  for  the  purpose  of  dissuading  the  grand  jurors  from  re- 
turning an  indictment. 

Witnesses  also  testified  that  in  the  case  of  Marinus  Van  Leuzen, 
a  small  case  that  could  be  tried  in  a  day,  prosecution  was  terminat- 
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ed  after  the  entire  prosecution  team  was  summoned  from  Texas  to 
Washington  to  meet  personally  with  Barry  Hartman,  a  high-rank- 
ing Justice  Department  official.  The  case  was  dropped  notwith- 
standing the  facts  that:  Mr.  Van  Leuzen  was  a  notorious  scofflaw 
who  had  ignored  repeated  warnings;  the  prosecution  was  supported 
by  other  affected  agencies;  EPA  agents  had  videotaped  Mr.  Van 
Leuzen  in  the  act  of  directing  a  dump  truck  that  was  pouring  ille- 
gal fill  into  a  wetland;  and  Mr.  Van  Leuzen  had  made  threats  to 
use  violence  against  EPA  criminal  investigators. 

Witnesses  reported  that  in  a  case  involving  Hawaiian  Western 
Steel,  undue  pressure  was  placed  on  the  EPA  to  wrap  up  the  inves- 
tigation early.  Letters  of  declination  were  sent  out  to  corporate  de- 
fense counsel  by  attorneys  in  the  ECS  without  advance  warning  to 
the  EPA  and  before  the  investigation  was  even  closed.  Moreover, 
the  Chief  of  the  Environmental  Crimes  Section  flew  with  a  team  of 
lawyers  to  the  EPA  San  Francisco  regional  office  for  a  marathon 
meeting  at  which  the  most  important  issues  were  never  discussed 
and  at  which  the  Chief  reportedly  delivered  himself  of  peculiar 
opinions,  such  as  the  claim  that  certain  CERCLA  reporting  require- 
ments could  not  be  the  law  because  they  were  "insane." 

Based  on  the  work  accomplished  so  far,  the  ECS  appears  to  be  a 
seriously  troubled  organization  that  in  too  many  instances  hinders, 
rather  than  helps,  criminal  environmental  enforcement.  Among 
the  many  problem  areas  identified  by  the  witnesses  are  poor  rela- 
tions with  the  client  agency  (EPA),  inadequate  criminal  trial  skills 
on  the  part  of  some  EC  attorneys,  poor  management  with  a  lack  of 
serious  commitment  to  the  goals  of  environmental  criminal  pros- 
ecution, and  a  reluctance  to  pursue  criminal  cases  against  major 
corporations  or  against  individuals  that  can  mount  a  well-financed 
defense.  This  investigation  will  continue  in  the  next  Congress,  with 
further  hearings  likely. 

Tank  Farm  Oil  Leaks 

The  Subcommittee  has  been  investigating  the  threat  to  public 
health  and  the  environment  posed  by  leaks  from  above-ground  pe- 
troleum storage  tanks.  This  investigation  resulted  from  discoveries 
by  Federal,  state,  and  local  authorities  of  massive  underground 
leaks  of  petroleum  products  at  various  storage  facilities  around  the 
country.  Two  of  the  most  serious  leaks  occurred  in  Fairfax,  Virgin- 
ia (a  Washington,  D.C.  suburb),  and  Reno/Sparks,  Nevada.  Howev- 
er, the  problem  appears  to  be  widespread,  and  leaks  of  varying 
sizes  are  known  or  suspected  at  hundreds  of  locations.  The  total  cu- 
mulative loss  of  petroleum  product  has  been  estimated  in  the  hun- 
dreds of  millions  of  gallons.  Meanwhile,  discharges  from  these  tank 
farms  threaten  nearby  residential  communities  with  groundwater 
contamination  and  a  wide  variety  of  other  environmental  hazards 
including  a  risk  of  explosions. 

Subcommittee  staff  have  met  with  EPA  staff,  as  well  as  state  and 
local  officials,  to  gather  facts  on  leaks  at  a  number  of  sites,  includ- 
ing Fairfax,  Virginia;  Reno/Sparks,  Nevada;  East  Austin,  Texas; 
Woodhaven,  Michigan;  and  El  Segundo,  California.  The  focus  of  in- 
terest in  each  incident  has  been  the  origin  and  severity  of  the  leak, 
the  actual  or  potential  impact  on  the  environment  and  the  sur- 
rounding communities,  the  nature  and  sufficiency  of  current  laws 
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and  regulations  to  deal  with  such  eventualities;  and  the  adequacy 
of  the  response  from  Federal,  state,  and  local  authorities  to  the  in- 
cidents. 

At  the  outset,  the  Subcommittees  staff  discovered  two  difficulties 
in  assessing  the  problem:  a  lack  of  comprehensive  statistics  on  the 
number  and  extent  of  leaks;  and  spotty  EPA,  state,  and  local  regu- 
latory authority.  The  main  reason  for  the  lack  of  statistics  on  un- 
derground oil  leaks  appears  to  be  the  lack  of  regulations  requiring 
that  regular  monitoring  be  conducted  of  conditions  below  the 
ground,  both  on  and  off-site.  Only  when  the  existence  of  serious 
leaks  became  obvious  and  when,  in  many  instances,  the  environ- 
ment or  people  were  under  severe  threat,  did  a  recognition  begin  to 
emerge  of  the  need  for  careful,  ongoing  monitoring.  In  addition, 
there  is  no  explicit  legislative  authority  for  the  EPA  to  develop  and 
implement  an  above-ground  tank  (as  opposed  to  an  underground 
tank)  regulatory  program.  The  EPA  has  known  about  these  leaks 
for  some  time,  but  has  failed  to  make  effective  use  of  the  authority 
it  does  not  have  to  compel  companies  to  locate  the  sources  of  leaks, 
stop  them,  and  clean  up  the  resulting  contamination. 

This  inquiry  will  continue  into  the  new  Congress.  Hearings  are 
anticipated  in  the  Spring  of  1993. 

Pesticides  in  Groundwater 

On  May  8,  1991,  the  Subcommittee,  pursuing  its  longstanding  in- 
terest in  groundwater  protection,  held  a  hearing  concerning  the 
contamination  of  groundwater  by  pesticides.  The  Subcommittee  re- 
ceived testimony  from  officials  of  the  National  Institute  of  Environ- 
mental Health  Sciences  about  the  health  and  environmental  effects 
of  pesticides  in  groundwater.  Officials  from  the  EPA  also  testified 
about  the  implementation  of  the  Agency's  statutory  authorities 
concerning  such  pesticides.  At  the  hearing,  the  GAO  also  released 
a  new  report,  entitled  '  'Pesticides:  EPA  Could  Do  More  to  Minimize 
Groundwater  Contamination." 
The  Subcommittee's  hearing  revealed  that: 

Groundwater  is  a  source  of  drinking  water  for  nearly  half 
the  total  population  of  the  United  States  and  for  more  than  90 
percent  of  Americans  living  in  rural  areas; 

Since  1979,  pesticides  have  been  detected  with  increasing  fre- 
quency in  groundwater  throughout  the  United  States.  As  of 
1988,  46  pesticides,  reflecting  contamination  from  normal  agri- 
cultural use,  has  been  detected  in  26  states;  and 

The  full  dimensions  of  the  health  and  environmental  haz- 
ards posed  by  pesticide  contamination  of  groundwater  are  un- 
known because  of  large  gaps  in  scientific  data.  Nonetheless, 
emerging  information  about  delayed  nervous  system,  immune 
system,  and  reproductive  system  effects,  as  well  as  about  vary- 
ing levels  of  susceptibility  to  toxi  exposures,  have  increased 
concern  about  the  potential  adverse  health  effects  of  exposure 
to  pesticides  in  groundwater. 
The  Subcommittee's  hearing  spurred  the  completion  of  several 
major  EPA  initiatives  concerning  pesticides  in  groundwater,  some 
of  which  had  been  stalled  for  months  and  even  years.  First,  on 
April  25,  1991,  only  a  few  days  before  the  hearing,  EPA  officials 
approved  the  publication  of  a  proposed  rule  to  provide  criteria  for 
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determining  when  to  restrict  the  use  of  groundwater-contaminating 
pesticides  to  individuals  who  are  trained  and  certified.  Notwith- 
standing its  relatively  limited  impact,  this  proposal  had  been  under 
review  for  nearly  five  years. 

Second,  on  the  morning  of  the  Subcommittee's  hearing,  the 
Office  of  Management  and  Budget  (OMB)  cleared  19  EPA  data  call- 
in  studies  and  reached  agreement  with  EPA  on  a  process  for  re- 
viewing proposed  pesticide  studies  pursuant  to  the  Paperwork  Re- 
duction Act.  Most  of  the  19  contested  studies,  including  small-scale 
groundwater  studies,  aquatic  field  studies,  and  neurotoxicity  stud- 
ies necessary  to  complete  pesticide  reregistration  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act  (FIFRA),  had  been 
under  review  by  OMB  for  more  than  six  months.  Moreover,  EPA's 
disagreement  with  OMB  about  the  process  for  reviewing  proposed 
studies  under  the  Paperwork  Reduction  Act  had  been  lingering,  un- 
resolved, since  December  1989,  In  an  August  1990  letter  to  OMB,  a 
senior  EPA  official  had  protested  that  OMB's  pre-clearance  condi- 
tions for  data  call-ins  ' 'seriously  compromise  EPA's  ability  to  fulfill 
its  [FIFRA]  responsibilities." 

Third,  On  May  8,  1991,  the  day  of  the  hearing,  the  EPA  finally 
managed  to  release  the  report  of  its  Ground-Water  Task  Force.  The 
EPA  had  created  this  Task  Force  in  July  1989  to  develop  an 
Agency-wide  strategy  for  groundwater  protection  and  to  address 
gaps  in  the  EPA's  1984  Ground- Water  Protection  Strategy.  Al- 
though the  EPA  had  submitted  the  draft  final  report  of  its  Task 
Force  to  OMB  in  mid-October  1990,  the  report  had  still  not  been 
issued  as  of  late  April  1991  because,  according  to  one  agency  offi- 
cial, OMB  and  the  EPA  were  "at  loggerheads"  over  the  report's 
language. 

Fourth,  at  the  Subcommittee's  hearing,  EPA  officials  made  a 
commitment  to  carefully  review  the  need  for  groundwater  advisor- 
ies on  the  labels  of  four  pesticides,  which  had  been  detected  in 
groundwater  since  1985,  but  which  contained  no  warnings  to  users 
about  their  leaching  potential.  In  fact,  the  metabolites  of  one  of 
these  pesticides,  dacthal,  had  been  the  most  frequently  detected 
pesticide  residue  in  EPA's  National  Pesticide  Survey  of  drinking 
water  wells  completed  in  1990.  Following  the  Subcommittee's  hear- 
ing, the  manufacturer  of  dacthal  agreed  to  provide  a  groundwater 
advisory  statement  on  its  label,  and  EPA  also  has  approved  a 
groundwater  advisory  statement  on  the  label  of  aldicarb.  EPA  eval- 
uations of  the  need  for  groundwater  advisories  on  the  labels  of  the 
two  other  pesticides  were  continuing  as  of  late  1991. 

So  conspicuous  was  the  activity  on  the  last  few  days  before  and 
on  the  day  of  the  May  8th  hearing  that  Chairman  Dingell  com- 
mented: "I  notice,  by  interesting  coincidence,  that  a  large  number 
of  events  have  occurred  late  yesterday  or  early  today,"  and  he 
questioned  the  EPA's  Deputy  Assistant  Administrator  for  Pesti- 
cides and  Toxic  Substances,  Victor  Kimm,  whether  there  might  be 
a  relationship  between  those  events  and  the  Subcommittee's  hear- 
ing. Mr.  Kimm  conceded  that  "one  of  the  problems  we  have  is  get- 
ting issues  brought  to  closure  and  *  *  *  [that]  I  expect  this  hearing 
got  all  the  right  people  to  pay  attention  to  closing  on  these  issues." 

As  an  additional  benefit,  the  Subcommittee  was  able  to  provide 
information  from  its  pesticide  inquiry  to  the  staff  of  the  Subcom- 
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mittee  on  Health  and  the  Environment  to  assist  in  the  preparation 
of  a  hearing  on  the  Safe  Drinking  Water  Act.  The  information,  pre- 
pared at  the  Subcommittee's  request  by  the  Congressional  Re- 
search Service,  detailed  the  EPA's  actions  under  the  Safe  Drinking 
Water  Act  to  regulate  pesticides  detected  in  groundwater. 

The  Implementation  of  the  Resource  Conservation  and  Recovery  Act 
(RCRA) 

Subtitle  D — Municipal  Waste  Landfill  Rule 

During  the  course  of  the  Subcommittee's  1991  pesticides-in- 
groundwater  investigation,  the  Subcommittee  learned  that  the 
EPA  was  engaged  in  a  broad  dispute  with  officials  of  the  Office  of 
Management  and  Budget  (OMB)  about  the  value  of  protecting 
groundwater  for  future  generations.  Trade  press  articles  suggested 
that  the  EPA's  draft  final  municipal  solid  waste  landfill  rule  was 
at  the  center  of  this  intense  debate  between  the  EPA  and  the 
OMB.  Under  the  1984  Amendments  to  the  Resource  Conservation 
and  Recovery  Act,  the  promulgation  of  a  municipal  solid  waste 
landfill  rule  had  been  required  by  March  31,  1988.  However,  EPA 
had  missed  the  statutory  deadline  by  more  than  three  years. 

Subcommittee  Members  questioned  EPA  Deputy  Administrator 
Habicht  about  OMB  review  of  the  landfill  rule  at  the  Subcommit- 
tee's groundwater  hearing  on  May  8,  1991.  The  hearing  revealed 
that  the  reason  for  the  delay  in  EPA's  draft  final  municipal  land- 
fill rule  was  OMB  efforts  to  evaluate  the  rule  under  a  cost-benefit 
analysis.  Congress  had  concluded  that  new  regulations  were  needed 
to  protect  leaking  landfills  from  becoming  the  next  generation  of 
Superfund  sites.  Yet,  according  to  documents  released  at  the  Sub- 
committee's hearing,  OMB  officials  objected  that  EPA  had  failed  to 
prove  that  the  various  expected  benefits  of  the  rule  {i.e.,  the  preser- 
vation of  groundwater  for  future  uses,  improved  landfill  facility 
siting,  reduced  cancer  cases,  and  equity  considerations)  exceeded 
the  costs  of  the  regulation  on  municipalities. 

On  September  11,  1991,  EPA  Administrator  Reilly  issued  a  press 
release  announcing  that  the  Agency  had  completed  its  rulemaking 
to  set  revised  standards  for  municipal  solid  waste  landfills.  Howev- 
er, in  response  to  a  question  at  a  briefing  for  Congressional  staff 
that  same  day,  Assistant  Administrator  Clay  conceded  that  EPA, 
OMB,  and  other  Executive  Branch  officials  had  not  resolved  their 
disagreements  over  the  value  of  protecting  groundwater.  Mr.  Clay 
indicated  that  the  next  key  battle  over  this  issue  was  expected  in 
the  context  of  the  promulgation  in  1992  of  EPA's  final  rule  govern- 
ing corrective  action  at  RCRA  solid  waste  management  units. 

Withholding  of  Documents  Evidencing  Competitiveness  Coun- 
cil Staff  Involvement  in  the  Municipal  Solid  Waste 
Landfill  Rulemaking 

In  late  October  1991,  officials  of  the  EPA  withheld  fifteen  re- 
quested documents  from  the  Subcommittee  on  the  grounds  that 
they  "involve[d]  the  President's  Council  on  Competitiveness." 
These  documents  included:  comments  on  the  municipal  solid  waste 
landfill  rule  by  the  staff  of  the  White  House  Counsel  and  the  staff 
of  the  Council  on  Competitiveness;  a  chronology  prepared  by  EPA 
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officials  documenting  White  House  and  OMB  review  of  the  rule; 
notes  of  an  EPA  staff  member  taken  at  a  meeting  of  EPA,  OMB, 
and  Council  staff  concerning  the  substance  of  the  rule;  and  inter- 
nal EPA  documents  evaluating  the  legal  implications  of  Council 
staff  comments  on  the  draft  rule. 

On  December  5,  1991,  the  Deputy  Director  of  the  Council  on 
Competitiveness  reiterated  Administration  objections  to  the  release 
of  the  fifteen  withheld  documents.  He  emphasized  that  these  docu- 
ments "were  prepared  in  connection  with  the  Council's  role,  as  del- 
egated from  the  President,  of  coordinating  review  of  Executive 
Branch  regulations  pursuant  to  Executive  Order  12291."  He 
stressed  that  "[t]he  interest  of  the  Council  and  the  Executive 
Branch  in  protecting  the  confidentiality  of  these  documents  is 
grounded  on  the  Constitutional  authority  of  the  President  to  con- 
trol and  supervise  executive  policymaking."  He  also  requested  a 
"statement  of  the  Subcommittee's  specific  need  for  access  to  the 
*  *  *  documents." 

On  December  20,  1991,  Chairman  Dingell  sent  a  letter  to  the 
EPA  Administrator  emphasizing  that  "neither  your  Agency  nor 
others  in  the  Administration  has  cited  a  single  Constitutional  pro- 
vision, statute,  or  court  decision  to  support  withholding  the  [munic- 
ipal landfill  rule]  documents  from  the  Subcommittee."  The  letter 
further  stated  that  "this  Administration  seems  to  be  seeking  to  re- 
habilitate flawed  legal  arguments  refuted  by  this  Subcommittee  in 
our  1982  report  on  contempt  proceedings  against  Interior  Secretary 
James  Watt." 

In  late  January  1992,  Chairman  Dingell  scheduled  a  meeting  of 
the  Subcommittee  to  consider  the  issuance  of  a  subpoena  to  the 
EPA  Administrator  to  require  production  of  the  fifteen  withheld 
documents.  Two  of  the  documents  were  then  transmitted  following 
an  Administration  determination  "that  there  is  not  a  significant 
interest  in  continuing  to  protect  these  documents."  The  remaining 
documents  were  delivered  unconditionally  on  January  28,  1992, 
just  before  the  scheduled  subpoena  vote. 

Hearing  on  the  EPA 's  Groundwater  Policies 

On  February  20,  1992,  the  Subcommittee  held  a  hearing  concern- 
ing EPA's  implementation  of  the  groundwater  protection  mandates 
contained  in  the  RCRA  and  the  Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability  Act  (Superfund).  The  hearing 
focused  on  the  effect  that  efforts  to  apply  the  cost-benefit  principles 
of  President  Reagan's  1981  Executive  Order  on  regulatory  review 
(Executive  Order  12291)  have  had  on  the  implementation  of  these 
statutes  and  the  expected  impact  of  President  Bush's  regulatory 
relief  initiative.  The  Subcommittee  also  probed  the  consequences  of 
the  lack  of  consensus  among  EPA  and  OMB  officials  about  the 
meaning  of  the  groundwater  protection  principles  embodied  in 
EPA's  Ground-Water  Task  Force  Report,  the  Agency's  "Ground 
Water  Protection  Strategy  for  the  1990s."  The  hearing  highlighted 
the  fact  that  the  wide  divergence  of  views  on  groundwater  protec- 
tion within  the  Administration  and  the  absence  of  a  clearly  defined 
regulatory  review  process  had  led  to  long  delays,  and  even  stale- 
mates, in  the  formulation  of  many  new  RCRA  and  Superfund  regu- 
lations and  policies. 
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Several  case  studies  were  presented  to  explore  the  role  of  the 
staff  of  the  Vice  President's  Council  on  Competitiveness  and  the 
OMB  in  the  review  of  RCRA  and  Superfund  regulations.  Particular 
attention  was  directed  toward  the  recent  involvement  of  the  Com- 
petitiveness Council  staff  in  the  substantive  aspects  of  the  munici- 
pal solid  waste  landfill  rule,  a  case  of  Council  staff  involvement  in 
a  groundwater  policy  rulemaking. 

The  Subcommittee  also  probed  the  circumstances  surrounding 
the  OMB's  rejection  of  several  other  EPA  groundwater  rules  on  the 
grounds  that  they  were  inconsistent  with  the  cost-benefit  principles 
of  Executive  Order  12291.  These  rules  included  Agency  initiatives 
(1)  to  restrict  the  disposal  of  Superfund  wastes  at  non-complying 
RCRA  facilities  and  (2)  to  improve  groundwater  monitoring  re- 
quirements at  hazardous  waste  facilities. 

Oversight  of  the  EPA's  Implementation  of  the  Agency's 
"Ground  Water  Strategy  for  the  1990's" 

Following  the  Subcommittee's  1992  groundwater  hearing,  the 
Subcommittee  continued  to  monitor  the  implementation  of  the 
EPA's  "Ground  Water  Protection  Strategy  for  the  1990's."  In  early 
July,  EPA  officials  solicited  comments  from  state  and  Congression- 
al officials  on  the  Agency's  "Draft  Comprehensive  State  Ground 
Water  Protection  Program  Guidance."  This  guidance  represented 
an  attempt  to  clarify  the  "Ground  Water  Protection  Strategy  for 
the  1990  s." 

On  September  9,  1992,  Chairman  Dingell  sent  a  letter  to  the 
EPA's  Deputy  Administrator  expressing  strong  concerns  about  the 
draft  guidance.  This  letter  emphasized  that  "[c]ontrary  to  your  as- 
surances at  the  Subcommittee's  February  20,  1992  hearing,  the  def- 
inition of  'reasonably  expected  sources  of  drinking  water'  contained 
in  the  guidance  document  appears  to  write  off  large  areas  of 
groundwater  from  protection."  The  letter  also  stressed  that:  "[t]he 
document's  discussion  of  groundwater  policies  under  Subtitle  D  of 
the  RCRA  also  is  totally  at  odds  with  long-standing  RCRA  ground- 
water protection  policies."  Finally,  the  Chairman  noted  that  "Sec- 
tion 210  of  H.R.  3865,  as  recently  reported  by  the  Energy  and  Com- 
merce Committee,  rejects  the  approach  contained  in  the  guidance 
document." 

The  Chairman's  letter  was  followed  up  by  the  participation  of 
Subcommittee  staff  in  a  September  30,  1992  meeting  of  state 
groundwater  experts  to  discuss  EPA's  draft  guidance. 

Following  the  September  1992  meeting  and  a  mid-October  meet- 
ing of  senior  state  environmental  officials,  EPA  officials  began  re- 
drafting the  proposed  draft  groundwater  guidance  to  address  the 
comments  received.  The  Subcommittee  will  be  carefully  monitoring 
the  development  of  the  final  guidance  because  of  the  broad  implica- 
tions of  this  policy  document  on  statutes  within  the  jurisdiction  of 
the  Committee,  including  Superfund,  hazardous  and  solid  waste 
laws,  drinking  water  laws,  and  pesticides  laws. 

Corrective  Action  Program 

In  1991,  the  Subcommittee  continued  its  oversight  of  the  correc- 
tive action  program. 
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The  RCRA  provides  for  the  regulatory  control  of  several  thou- 
sand hazardous  waste  treatment,  storage,  and  land  disposal  facili- 
ties. The  1984  RCRA  Amendments  mandate  that  all  the  RCRA-reg- 
ulated  facilities  (including  permitted  facilities  and  those  operating 
under  interim  status)  determine  whether  any  of  the  regulated  or 
nonregulated  waste  management  units  at  the  facilities  are  leaking. 
If  so,  the  facilities  are  required  to  initiate  corrective  action.  The 
1984  Amendments  also  require  the  facilities  to  initiate  corrective 
action  beyond  the  facility's  boundary,  where  necessary,  to  protect 
human  health  and  the  environment. 

During  1989,  the  Subcommittee  began  an  in-depth  inquiry  into 
the  EPA's  implementation  of  the  RCRA  corrective  action  program. 
This  investigation  was  spurred  by  information  obtained  during  the 
Subcommittee's  1989  groundwater  monitoring  investigation,  which 
raised  serious  concerns  about  the  slow  pace  of  the  program  and  the 
adequacy  of  resources  budgeted  for  the  program.  These  concerns 
are  particularly  significant  because  EPA  estimated  in  1990  that  the 
cost  of  corrective  action  program  cleanups  could  potentially  equal 
or  exceed  the  cost  of  the  enormously  expensive  Superfund  program. 

On  February  12,  1991,  Chairman  Dingell  wrote  to  EPA  Adminis- 
trator Reilly  expressing  concern  that  the  RCRA  corrective  action 
provisions  have  "been  hamstrung  by  inadequate  funding,  the  lack 
of  long-term  action  plan  and  budgetary  strategy,  and  the  Environ- 
mental protection  Agency's  delays  in  publishing  a  final  rule  gov- 
erning corrective  action."  The  letter  requested  information  con- 
cerning the  status  of  the  corrective  action  program,  including  inter- 
im risk  reduction  measures  and  off-site  groundwater  contamina- 
tion, the  timetable  for  publishing  the  final  corrective  action  regula- 
tion, the  timetable  and  substance  of  the  revised  Regulatory  Impact 
Analysis,  and  the  Administration's  budget  request  for  corrective 
action.  In  addition,  the  Chairman's  letter  requested  that  the  Ad- 
ministration develop  a  long-term  action  plan  and  budgetary  strate- 
gy for  the  corrective  action  program. 

In  May  1991,  Don  R.  Clay,  the  EPA's  Assistant  Administrator  for 
Solid  Waste  and  Emergency  Response,  provided  a  preliminary  re- 
sponse to  the  Chairman's  information  request.  A  final  response  was 
provided  in  August.  EPA's  responses  indicate  that  preliminary  as- 
sessments of  environmental  conditions  have  been  performed  at 
only  about  half  of  the  4,627  facilities  subject  to  RCRA  corrective 
action.  According  to  the  estimates  of  EPA's  regional  officials,  more- 
over, there  are  at  least  132  facilities  at  which  groundwater  con- 
tamination has  moved  off-site  beyond  the  facility  boundary. 

The  Subcommittee  also  learned  through  the  August  1991  re- 
sponse and  discussions  with  Agency  officials  that  the  Regulatory 
Impact  Analysis  (RIA),  the  cost-benefit  analysis  required  by  Execu- 
tive Order  12291,  for  the  final  corrective  action  regulation  was 
coming  to  be  viewed  as  the  decisive  test  of  whose  views — OMB's  or 
EPA's — would  prevail  on  the  issue  of  groundwater  protection.  Ac- 
cording to  EPA's  Assistant  Administrator,  the  RIA  for  the  correc- 
tive action  rule  is  expected  to  "analyze  a  number  of  alternative 
measures  of  the  benefits  of  corrective  action,  including  the  value  of 
protecting  groundwater  for  current  and  future  use,  the  value  of 
protecting  groundwater  as  an  uncontaminated  natural  resource, 
the  value  of  cleaning  up  groundwater  that  is  already  contaminated, 
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preventing  the  spread  of  contamination  and  subsequent  potential 
loss  of  property  value,  and  possible  reduction  in  risks  to  human 
health  and  ecosystems." 

Recent  Subcommittee  staff  discussions  with  EPA  officials  have 
revealed  that  the  results  of  the  RIA  will  be  published  for  public 
comment  in  the  winter  of  1993,  approximately  nine  years  after  the 
enactment  of  the  1984  Amendments  to  RCRA.  In  view  of  its  pivotal 
importance  to  EPA  groundwater  protection  policies,  the  Subcom- 
mittee will  be  carefully  evaluating  the  final  RIA  for  the  corrective 
action  rule. 

The  Chairman  also  has  requested,  in  conjunction  with  the  Chair- 
man of  the  Subcommittee  on  Transportation  and  Hazardous  Mate- 
rials, a  GAO  review  of  the  corrective  action  program.  This  review 
began  in  the  spring  of  1991,  and  it  focused  on  EPA's  budget  as  well 
as  the  Agency's  actions  to  carry  out  the  corrective  action  compo- 
nents of  the  Agency's  1990  RCRA  Implementation  Study.  In  addi- 
tion, the  GAO  developed  case  studies  to  illustrate  the  potential 
impact  of  delays  in  RCRA  site  cleanup  activities.  The  GAO  report 
was  completed  in  December  1992. 

EPA s  Administration  of  the  1984  RCRA  Amendments  Gov- 
erning Deep  Well  Injection  of  Hazardous  Wastes 

In  the  fall  of  1992,  the  Subcommittee  initiated  an  investigation  of 
EPA's  administration  of  the  1984  RCRA  Amendments  governing 
deep  well  injection  of  hazardous  wastes.  This  investigation  was 
spurred  by  letters  received  by  the  Subcommittee  from  citizen 
groups,  officials  of  local  governments,  environmental  organizations, 
and  Members  of  Congress  expressing  concern  about  the  implemen- 
tation of  the  provisions  of  the  Hazardous  and  Solid  Waste  Amend- 
ments of  1984  relating  to  deep  injection  into  underground  wells. 
These  underground  injection  wells  are  concentrated  primarily  in 
the  Gulf  Coast  and  Great  Lake  Regions. 

The  1984  Amendments  prohibited  underground  injection  of  haz- 
ardous waste  unless  the  EPA  could  demonstrate  that  such  disposal 
was  "protective  of  human  health  and  the  environment."  In  order 
to  make  this  termination,  well  operators  are  required  to  demon- 
strate "to  a  reasonable  degree  of  certainty,  that  there  will  be  no 
migration  of  hazardous  constituents  from  the  disposal  unit  or  the 
injection  zone  for  as  long  as  the  wastes  remain  hazardous."  The 
Congress  intended  that  the  "no  migration"  exemption  would  be 
used  as  a  limited  variance.  However,  preliminary  evidence  which 
has  come  to  the  Subcommittee's  attention  suggests  that  this  provi- 
sion has  been  construed  broadly  by  well  operators  and  EPA  offi- 
cials. 

Recent  court  decisions  also  have  raised  serious  questions  about 
the  Agency's  implementation  of  the  1984  Amendments.  For  exam- 
ple, the  United  States  District  Court  for  the  Eastern  District  of 
Texas  recently  revoked  the  first  permit  issued  by  the  EPA  for  deep 
well  injection  following  the  enactment  of  the  1984  Amendments. 
Kay  v.  EPA,  No.  6:90-CV-582  (E.D.  Tex.,  June  30,  1992). 

On  October  22,  1992,  Chairman  Dingell  sent  a  letter  to  the  EPA 
Administrator  seeking  extensive  information  concerning  the  EPA's 
decisionmaking  process  for  "no  migration  exemptions"  for  under- 
ground injection  wells  and  the  nature  of  the  exemptions  granted  by 
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the  EPA.  The  letter  also  sought  information  about  well  failures  in- 
volving injection  wells  since  1988  and  the  inspection  and  ground- 
water monitoring  requirements  for  injection  wells.  The  EPA's  re- 
sponse to  the  Chairman's  letter  likely  will  be  followed  up  with  a 
review  by  the  General  Accounting  Office. 

New  Jersey  Manifest  Tracking  System 

On  September  18,  1990,  the  Chairman  sent  a  letter  to  James  M. 
Strock,  EPA  Assistant  Administrator  for  Enforcement.  This  letter 
expressed  concern  that  a  "system  established  by  the  New  Jersey 
Department  of  Environmental  protection  for  tracking  the  disposal 
of  'non-hazardous'  wastes  has  apparently  led  to  the  improper 
dumping  of  large  quantities  of  hazardous  wastes."  This  letter  fur- 
ther emphasized  that  *  'hazardous  wastes  from  New  Jersey  Super- 
fund  sites  and  industrial  sources  may  have  made  their  way  into 
landfills  in  Michigan,  Ohio,  New  York,  Pennsylvania,  and  South 
Carolina  designed  to  accept  only  non-hazardous  materials." 

The  Chairman's  letter  requested  the  EPA's  National  Enforce- 
ment Investigations  Center  (NEIC)  to  initiate  a  review  to  deter- 
mine the  extent  to  which  the  New  Jersey  waste  tracking  system 
had  caused  the  improper  disposal  of  hazardous  wastes,  because 
"such  information  is  essential  to  alert  affected  states  and  facilities, 
to  determine  whether  abuses  are  continuing,  and  to  evaluate 
whether  legislative  or  administrative  action  is  necessary  to  assure 
corrective  action."  In  1991,  the  NEIC  initiated  a  review  in  response 
to  the  Chairman's  request,  and  the  staff  has  been  monitoring  the 
progress  of  this  review  through  several  briefings  in  1991  and  1992. 

In  September  1992,  NEIC  officials  briefed  Subcommittee  staff  on 
the  results  of  their  extensive  investigation,  which  involved  12 
waste  generators,  eight  landfills,  and  nine  waste  management  fa- 
cilities in  six  states.  The  investigators  concluded  that  the  New 
Jersey  waste  tracking  system  had  not  resulted  in  the  improper  dis- 
posal of  hazardous  wastes  except  for  one  case.  This  case,  which  had 
been  identified  prior  to  the  NEIC  inquiry,  involved  a  company 
named  Waste  Conversion,  Inc. 

The  Environmental  Protection  Agency's  Office  of  Inspector  General 

In  June  1991,  the  Subcommittee  unanimously  adopted  a  report 
entitled  "Activities  of  EPA's  Office  Inspector  General."  This  report 
was  based  on  a  Subcommittee  hearing  held  on  December  11,  1990, 
and  a  related  staff  investigation.  The  report  contained  several 
major  findings,  including  the  following: 

EPA's  IG  has  failed  to  effectively  pursue  waste,  fraud,  and 
abuse  by  the  major  EPA  contractors. 

A  Subcommittee  case  study  of  Computer  Sciences  Corpora- 
tion (CSC)  of  El  Segundo,  California,  one  of  EPA's  largest  con- 
tractors, revealed  a  complete  breakdown  in  the  EPA  IG's  co- 
ordination of  audit  and  investigative  functions,  resulting  in  a 
failure  to  respond  effectively  to  a  number  of  serious  indications 
of  contract  mismanagement  and  potential  fraud  and  abuse 
from  1986  through  1990. 

A  GAO  review  has  revealed  that  audit  coverage  of  EPA  con- 
tracts has  been  inadequate.  GAO  reviewed  six  of  the  top  ten 
EPA  contractors,  which  collectively  received  more  than  one 
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billion  dollars  from  1983  to  1990.  Notwithstanding  requests 
from  EPA  contracting  officials,  most  of  the  costs  charged  by 
these  contractors  have  not  been  audited  by  the  EPA  IG,  the 
Defense  Contract  Audit  Agency  (DCAA),  or  other  involved 
audit  agencies.  However,  the  limited  audit  work  which  has 
been  conducted  by  DCAA,  as  well  as  financial  monitoring  re- 
views conducted  by  EPA's  contracts  office,  have  revealed  sig- 
nificant problems  with  the  costs  charged  by  major  EPA  con- 
tractors. 

During  fiscal  years  1984  through  1990,  the  IG's  Office  of  In- 
vestigations was  plagued  by  serious  leadership  failures. 

During  fiscal  years  1984  through  1990,  the  efforts  of  the  EPA 
IG's  Office  of  Investigations  resulted  in  the  successful  prosecu- 
tion of  only  four  Superfund  cases,  with  a  total  of  ten  entities 
indicted  and  four  convictions.  All  four  of  the  Superfund  convic- 
tions, moreover,  resulted  from  a  1985  case  pursued  under  the 
leadership  of  the  former  Divisional  Inspector  General  for  In- 
vestigations in  Chicago,  who  was  ultimately  forced  out  of  office 
in  1988  because  of  internal  conflicts  between  her  and  the  As- 
sistant Inspector  General  for  Investigations. 

Although  the  Office  of  Investigations  has  recently  achieved 
significant  success  in  investigating  EPA's  Superfund  Contract 
Laboratory  Program,  the  Office  failed  to  develop  a  plan  of 
attack  for  investigating  waste,  fraud,  and  abuse  in  the  Super- 
fund  remedial  cleanup  program  during  fiscal  years  1984 
through  1990.  This  program  constitutes  the  lion's  share  of  the 
multi-billion  dollar  Superfund  program. 

Meanwhile,  the  Office  of  Investigations  has  diverted  signifi- 
cant amounts  of  its  limited  resources  to  investigating  relatively 
minor  matters.  For  example  in  1988  and  1989,  an  experienced 
investigator  from  the  IG's  Washington  Field  Office  spent  329 
hours  on  a  joint  investigation  with  the  Amtrak  Police  of  false 
claims,  totaling  less  than  $5,000,  made  by  four  EPA  employees 
for  lost  luggage. 

The  Subcommittee's  report  contained  numerous  recommenda- 
tions for  improvement  of  the  EPA  IG.  One  of  the  most  significant 
recommendations  related  to  the  development  and  implementation 
of  a  plan  to  aggressively  pursue  potential  fraud  by  EPA  contrac- 
tors. The  report  stated  that  this  initiative  should  contain: 

(1)  measures  to  reduce  the  tremendous  backlog  of  incurred 
cost  and  final  audits  of  EPA  contracts,  including  the  develop- 
ment of  a  plan,  in  coordination  with  EPA's  Procurement  and 
Contracts  Management  Division,  the  DCAA,  and  other  in- 
volved audit  agencies,  to  reduce  the  current  audit  backlog  and 
the  hiring  and  training  of  additional  IG  audit  staff  to  conduct 
and  supervise  contract  audits; 

(2)  measures  to  improve  coordination  of  audit  and  investiga- 
tive units,  including  the  targeting  of  several  large  contractors 
for  joint  audit-investigative  work  when  there  are  indications  of 
fraud,  waste,  and  abuse,  and  the  development  and  full  imple- 
mentation of  memoranda  of  understanding  with  the  DCAA 
and  other  audit  agencies  providing  services  to  EPA,  which  re- 
quire EPA  IG  to  notify  such  other  audit  agencies  of  any  audit 
or  investigative  work  which  might  affect  their  audit  services; 
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(3)  increased  training  for  case  agents  in  techniques  for  inves- 
tigating procurement  fraud  and  the  recruitment  of  new  case 
agents  and  managers  with  experience  in  investigating  complex 
fraud  cases  or  with  an  auditing  or  accounting  background;  and 

(4)  the  development  of  fraud  awareness  training  programs 
for  major  EPA  contractors. 

The  report  also  recommended  the  development  and  implementa- 
tion of  a  comprehensive  plan  to  investigate  potential  fraud  in  the 
Superfund  program.  In  addition,  the  report  recommended  that  the 
EPA  IG  develop  policy  criteria  for  opening  cases.  Such  criteria 
should  cover  the  dollar  amount  of  the  potential  fraud,  the  serious- 
ness of  the  allegation,  the  value  of  the  case  in  deterring  potentially 
widespread  fraudulent  schemes  in  an  Agency  program  or  specific 
industry,  and  the  administrative  remedies  that  are  available  to 
program  officials.  A  parallel  recommendation  urged  the  IG  to 
reduce  the  number  of  minor  employee-misconduct  investigations  it 
conducted  by  encouraging  EPA  management  officials  to  better  ex- 
ercise their  responsibility  to  monitor  and  address  routine  employee 
misconduct  matters. 

On  July  5,  1991,  Chairman  Dingell  and  Ranking  Republican 
Member  Bliley  formally  transmitted  a  copy  of  the  Subcommittee's 
report  to  Inspector  General  John  Martin,  OMB  Director  Richard 
Darman,  and  EPA  Administrator  William  Reilly.  The  letters  to  the 
Inspector  General  and  the  OMB  Director  requested  a  response  to 
the  Subcommittee's  recommendations,  and  the  letter  to  EPA  Ad- 
ministrator Reilly  requested  that  he  submit  a  plan  to  the  Subcom- 
mittee "detailing  how  EPA  will  address  recalcitrant  contractors, 
*  *  *,  resolve  its  audit  backlog  (in  coordination  with  the  Office  of 
Inspector  General),  and  provide  aggressive  oversight  of  its  contrac- 
tors." 

In  late  July,  Inspector  General  Martin  formally  transmitted  his 
response  to  the  Subcommittee's  report,  and  in  succeeding  months, 
the  Subcommittee  continued  to  monitor  the  situation  through 
briefings  and  document  requests.  The  Subcommittee  learned  that 
the  EPA  IG  has  initiated  a  number  of  constructive  steps  in  re- 
sponse to  the  Subcommittee's  report  to  improve  the  auditing  of 
EPA's  major  contractors. 

For  example,  on  October  30,  1991,  EPA's  Assistant  Inspector 
General  for  Audit  issued  an  implementation  plan  to  guide  contract 
audit  efforts.  This  implementation  plan  provides  for:  the  planned 
completion  of  the  IG's  ongoing  analysis  of  its  contract  audit  work- 
load by  November  30,  1991,  the  development  of  a  revised  memoran- 
dum of  understanding  with  the  DCAA  and  improved  coordination 
with  DCAA,  improvements  in  the  IG's  audit  request  and  report  dis- 
tribution procedures,  increased  IG  audit  responsibility  for  addition- 
al firms,  improved  contract  audit  training  and  guidance,  the  hiring 
of  additional  contract  auditors,  and  the  completion  of  a  comprehen- 
sive strategic  plan  for  audits  and  investigations  in  the  Superfund 
program  by  early  1992.  However,  the  Subcommittee's  ongoing  in- 
vestigation also  has  revealed  serious  weaknesses  in  the  IG's  cur- 
rent program  to  reduce  the  large  audit  backlog  of  EPA's  incurred 
cost  audits,  particularly  because  of  resource  constraints. 

In  addition,  on  September  9,  1991,  Inspector  General  Martin 
issued  new  policies  and  procedures  to  promote  the  coordination  of 
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the  activities  of  the  Office  of  Audit  and  the  Office  of  Investigations 
related  to  EPA's  major  contractors.  In  this  document,  the  IG  for- 
mally assigned  to  a  single  field  division  responsibility  for  oversee- 
ing and  coordinating  audits  and  investigations  of  each  of  the  Agen- 
cy's 25  largest  contractors. 

The  Subcommittee  has  also  monitored  the  efforts  of  the  IG's 
Office  of  Investigations  to  implement  the  report's  recommenda- 
tions. Since  the  issuance  of  the  Subcommittee's  report,  the  Office 
has  increased  its  emphasis  on  reviewing  procurement  fraud,  and  in 
the  summer  of  1992,  the  Inspector  General  designated  case  agents 
to  serve  as  members  of  a  Procurement  Fraud  Division  based  in 
Washington,  D.C.  However,  serious  questions  were  raised  about  the 
process  for  selecting  members  of  this  unit,  the  structure  and  loca- 
tion of  the  unit,  the  cost  of  the  unit,  the  transition  plan  for  ongoing 
cases  and  investigative  sources,  and  the  disruptive  impact  to  the 
Office  of  involuntary,  directed  transfers  to  this  unit  of  agents  from 
other  Regions  of  the  country. 

As  a  result  of  these  questions,  Subcommittee  Chairman  Dingell 
sent  a  letter  to  Inspector  General  Martin  on  October  13,  1992  "ex- 
pressing serious  reservations  about  the  ability  of  this  new  unit  to 
succeed  in  effectively  rooting  out  procurement  fraud."  This  letter 
requested  detailed  information  about  the  Inspector  General's  plans 
for  the  Procurement  Fraud  Division.  The  Subcommittee's  inquiry  is 
continuing. 

Clean  Air  Act 

On  November  12,  1991,  the  Subcommittee  held  a  hearing  on  the 
implementation  of  the  Clean  Air  Act  Amendments  of  1990  by  the 
EPA.  The  EPA's  Administrator,  William  K.  Reilly,  testified  as  did 
the  agency's  Inspector  General  and  representatives  of  the  U.S.  De- 
partment of  Labor  and  the  GAO. 

The  hearing  revealed  delays  in  the  implementation  of  the  1990 
Amendments  that  threaten  to  adversely  affect  the  regulated  com- 
munity, the  public  and  the  states.  In  some  cases,  the  EPA  was 
unable  to  meet  deadlines  specifically  set  by  law.  Among  the  many 
different  rules  affected  by  excessive  delays  were  the  reformulated 
gasoline  rule  and  the  outer  continental  shelf  rule.  EPA  was  also 
late  in  supplying  guidance  for  motor  vehicle  inspection  and  mainte- 
nance, listing  source  categories  for  toxics,  and  finalizing  utility  al- 
lowance allocations  for  acid  rain. 

Although  EPA's  Administrator  indicated  that  the  agency  had 
adequate  resources  to  at  least  begin  implementation  of  the  Act, 
GAO  testimony  suggested  otherwise.  The  GAO  investigators 
learned  that  on  December  18,  1990,  the  EPA  had  sought  approval 
from  the  OMB  for  ' 'supplemental"  resources  in  the  amount  of  $111 
million,  citing  the  need  to  implement  the  Act.  Less  than  two 
months  later,  an  "agency  use  only"  document  admitted  that  cer- 
tain "requirements  in  the  Act  cannot  be  fully  accomplished  within 
FY  1992  resource  levels."  The  air  toxics  program  may  be  most  seri- 
ously affected  by  this  apparent  underfunding.  Internal  EPA  docu- 
ments indicated  that  proposed  funding  levels  for  the  air  toxics  pro- 
gram had  started  at  approximately  $76  million  and  had  been 
slashed  within  a  matter  of  months  to  $13.8  million. 
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Weakness  in  leadership  at  EPA  appeared  to  be  a  significant 
factor.  Staff  at  the  agency  had  identified  needs  and  made  appropri- 
ate recommendations,  but  the  upper  echelons  had  failed  to  support 
the  staff  with  sufficient  vigor  to  secure  the  necessary  resources. 
The  result  was  an  inability  to  meet  the  deadlines  and  mandates  set 
forth  in  the  Clean  Air  Act  Amendments,  and  harm  to  the  intended 
beneficiaries  of  the  law. 

Independent  Chemical  Safety  and  Hazard  Investigation  Board 

The  Subcommittee  has  continued  its  investigation  of  the  failure 
of  the  EPA  to  implement  the  Chemical  Safety  and  Hazard  Investi- 
gation Board  established  by  the  Clean  Air  Act  Amendments  of 
1990.  After  significant  delay,  and  prodding,  funds  have  been  appro- 
priated to  the  Board,  but  the  Administration  has  failed  to  submit 
names  to  the  Congress  for  Members  of  the  Board.  The  Subcommit- 
tee has  urged  the  new  Administration  to  take  steps  to  submit  such 
names  in  the  103rd  Congress. 

Environmental  Protection  Agency's  Contracting  Program 
In  general 

As  a  follow-up  to  its  investigation  of  the  EPA's  Office  of  Inspec- 
tor General,  the  Subcommittee  in  July  1991  initiated  a  detailed 
review  of  EPA's  contracting  program.  This  investigation  involves 
an  in-depth  review  of  two  of  EPA's  major  contractors,  Computer 
Sciences  Corporation  (CSC),  and  CH2M  Hill,  Inc.,  as  well  as  a 
review  of  EPA's  general  policies  for  contract  management  and 
oversight. 

In  the  spring  and  summer  of  1992,  the  Subcommittee  held  a 
series  of  three  hearings  on  EPA  contract  mismanagement,  which 
detailed  numerous  problems  ranging  from  the  payment  of  unallow- 
able costs  to  access  to  confidential  business  information.  These 
hearings  continued  the  Subcommittee's  investigations  of  EPA  con- 
tracting practices  initiated  in  1991  and  culminated  with  the  ap- 
pearance of  the  EPA  Administrator  before  the  Subcommittee  on 
July  8,  1992. 

On  March  4,  1992,  the  Subcommittee  held  a  hearing  concerning 
Computer  Sciences  Corporation  (CSC)  contracts  with  the  Environ- 
mental Protection  Agency.  As  of  Fiscal  Year  1990,  CSC  was  the 

1  EPA's  fifth  largest  contractor,  holding  contracts  with  a  long-term 
potential  value  of  $663  million  and  with  $42  million  in  contract  ob- 
ligations in  Fiscal  Year  1990  alone.  CSC  also  ranked  as  one  of  the 
top  contractors  government- wide,  with  approximately  $720  million 
in  contract  awards  in  Fiscal  Year  1990  alone.  Government  Execu- 
tive Magazine  listed  CSC  as  37th  among  the  Federal  government's 
top  200  contractors. 

The  Subcommittee's  hearing  on  EPA's  Office  of  Inspector  Gener- 
al (EPA  IG)  in  December  1990  revealed  that  CSC  had  been  the  sub- 

j  ject  of  numerous  allegations,  audit  findings,  and  concerns  of  con- 
tract mismanagement  and  potential  fraud.  The  Subcommittee  criti- 
cized the  EPA  IG's  failure  to  take  meaningful  action  to  respond  to 
these  problems.  Among  the  problems  cited  were  improper  charges 
for  training  and  idle  time,  charges  for  unqualified  personnel,  exces- 
sive transfers  of  billed  hours  between  unrelated  labor  categories, 
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unrelated  delivery  orders  and  different  contracts,  and  serious  defi- 
ciencies in  internal  controls. 

At  its  December  hearing,  the  Subcommittee  specifically  criticized 
the  EPA  IG's  failure  to  follow  up  on  a  1988  recommendation  for  a 
nationwide  audit  of  EPA  management  of  CSC  contracts.  This  audit 
recommendation  emphasized  that  '  'there  appear  to  be  almost  un- 
limited opportunities  for  waste,  mismanagement  and  even  fraud." 
In  response  to  questioning  by  the  Chairman  at  the  1990  hearing, 
the  Assistant  Inspector  General  for  Audit  stated  that  the  nation- 
wide audit  had  been  commenced  two  weeks  before  the  Subcommit- 
tee's hearing. 

The  major  focus  of  the  March  4,  1992  hearing  was  the  EPA  IG's 
audit  report  on  CSC,  which  had  been  completed  shortly  before  the 
hearing.  The  audit  report  documented  many  of  the  problems  first 
highlighted  at  the  Subcommittee's  1990  hearing.  Specifically,  the 
EPA  IG's  audit  revealed  that  "inadequate  contract  management 
and  control  of  CSC  activities  permitted  illegal/deficient  contract 
administration  practices  such  as:  (1)  personal  service  relationships 
between  EPA  and  CSC  staff,  (2)  contractor  performance  of  inher- 
ently governmental  functions,  (3)  potential  conflict-of-interest  situa- 
tions, (4)  loss  of  EPA  staff  expertise  resulting  in  potential  loss  of 
Agency  control  of  major  program  operations  or  information  sys- 
tems, (5)  unqualified  contractor  staff,  (6)  inadequate  assurance  of 
cost-effective  Agency  operations,  and  (7)  non-accountability  for  hun- 
dreds of  thousands  of  dollars  of  EPA  property  in  CSC's  possession." 
The  IG's  audit  also  reported  that  "questionable  charges  and  poten- 
tial savings  totaled  over  $13  million  for  the  activities  reviewed"  for 
a  one-year  period. 

At  its  March  4,  1992  hearing,  the  Subcommittee  also  received  tes- 
timony from  representatives  of  the  Defense  Contract  Audit  Agency 
(DCAA)  and  the  EPA's  Assistant  Administrator  for  Administration 
and  Resources  Management.  The  DCAA  officials  testified  that  their 
closeout  audits  of  inactive  CSC  contracts  were  expected  to  question 
millions  of  dollars  in  charges  to  the  EPA.  The  DCAA's  work,  which 
was  intensified  following  the  Subcommittee's  1990  inquiry  into 
CSC,  also  revealed  serious  accounting  and  billing  system  deficien- 
cies. 

On  March  19,  1992  the  Subcommittee  focused  its  attention  on 
EPA  contracts  with  CH2M  Hill,  Inc.,  one  of  the  EPA's  largest  Su- 
perfund  contractors.  CH2M  Hill  also  performs  substantial  work  for 
nine  other  Federal  agencies,  including  the  Departments  of  Energy 
and  the  Defense.  At  the  hearing,  GAO  officials  testified  that  their 
audits  of  just  15  indirect  cost  accounts  had  identified  about  $2.3 
million  in  unallowable  overhead  charges.  These  improper  charges 
included  tickets  to  professional  sporting  events,  alcoholic  beverages 
for  company  parties,  travel  expenses  for  spouses,  and  the  rental  of 
a  reindeer  suit  for  a  holiday  party.  In  addition,  IG  officials  testified 
about  the  results  of  their  financial  audits  of  CH2M  Hill,  including 
$16.4  million  in  questioned  costs  for  key  employee  bonuses. 

Following  the  Subcommittee's  hearings  in  the  spring  of  1992, 
EPA  Administrator  Reilly  launched  a  major  internal  review  of 
EPA's  contract  management  and  oversight.  Throughout  the  spring 
and  early  summer,  Subcommittee  staff  held  periodic  meetings  with 
officials  of  the  Administrator's  Standing  Committee  on  Contract 
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Management  to  discuss  the  Subcommittee's  findings  and  concerns 
about  contract  mismanagement  at  the  EPA. 

After  the  release  of  the  Standing  Committee's  report,  the  Sub- 
committee invited  EPA  Administrator  Reilly  and  other  EPA  offi- 
cials to  testify  about  the  report's  findings  and  recommendations.  At 
a  hearing  on  July  8,  1992,  Administrator  Reilly  testified  about  the 
report's  findings  that  "[c]ontract  management  at  EPA  lacks:  (1) 
management  accountability;  (2)  adequate  planning;  (3)  adequate 
guidance;  (4)  adequate  training;  (5)  appropriate  allocation  of  human 
and  financial  resources;  (6)  contracting  mechanisms  which  ade- 
quately protect  EPA's  interests;  and  (7)  adequate  communication." 
The  report  further  emphasized  that:  "[t]hese  deficiencies  are  the 
result  of  an  Agency-wide  culture  that  has  under-valued  good  con- 
tracts management  practices  and  have  in  turn  led  to  a  number  of 
specific  problems  in  contracts  management,  including  improper  use 
of  contractors  to  perform  inherently  governmental  functions  and 
personal  services;  improper  access  by  contractors  to  sensitive,  and 
in  some  cases,  confidential,  information  systems;  conflicts  of  inter- 
est; loss  of  in-house  EPA  expertise  to  plan  and  oversee  contracted 
activities,  and  incurrence  of  improper  and  excessive  contract 
costs."  The  report  also  contained  major  recommendations  to 
strengthen  contract  management  and  oversight  at  the  EPA. 

Following  the  July  8  hearing,  the  Subcommittee  staff  has  held 
periodic  meetings  with  Agency  officials  to  evaluate  and  comment 
on  the  implementation  of  the  Standing  Committee's  recommenda- 
tions. These  meetings  have  highlighted  action  areas  which  deserve 
higher  priority  attention  by  the  Agency  and  implementation  steps 
which  require  increased  validation  to  assure  their  ultimate  effec- 
tiveness. 

In  addition,  in  August  1992,  the  Chairman  transmitted  copies  of 
the  Inspector  General's  final  overhead  cost  audits  of  CH2M  Hill  for 
1987,  1988,  and  1989  to  the  EPA,  the  Department  of  Energy,  and 
the  Department  of  Defense.  These  audits  questioned  more  than  $40 
million  in  excessive  costs  claimed  during  this  period,  including 
more  than  $14  million  for  writing  bids  and  proposals  for  new  work, 
more  than  $16  million  in  the  compensation  of  senior  company  ex- 
ecutives, and  more  than  $1.7  in  travel  and  entertainment  charges. 
The  Chairman's  letter  requested  close  coordination  among  the  in- 
volved agencies  in  responding  to  the  audit  findings.  The  Subcom- 
mittee's oversight  of  EPA's  contracting  problems  will  continue  in 
the  103d  Congress. 

Superfund 

The  Subcommittee  also  has  been  involved  in  evaluating  EPA's 
initiative  to  improve  Superfund  contract  management  and  over- 
sight. In  early  October  1991,  EPA  Administrator  Reilly  issued  a 
report  on  the  EPA's  Alternative  Remedial  Contracting  Strategy. 
The  purpose  of  this  report  was  to  respond  to  criticisms  that  a  high 
percentage  of  Superfund  long-term  cleanup  expenditures  had  been 
spent  on  administrative  costs.  The  report  contained  extensive  find- 
ings and  recommendations,  many  of  which  overlapped  with  the 
later  Agency-wide  recommendations  of  the  Standing  Committee  on 
Contracts  Management. 
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The  Subcommittee,  in  conjunction  with  the  GAO  and  two  Senate 
Committee  Chairmen,  also  has  been  evaluating  the  EPA's  imple- 
mentation of  the  Recommendation  of  the  EPA's  October  1991 
report  on  Superfund  remedial  contracting.  At  the  Subcommittee's 
July  1992  hearing,  the  GAO  presented  testimony  concerning  its 
report  "Superfund:  EPA  Has  Not  Corrected  Long-Standing  Con- 
tract Management  Problems."  The  testimony  also  revealed  serious 
problems  in  the  implementation  of  several  major  recommendations 
contained  in  the  EPA's  October  1991  report  relating  to  independent 
cost  estimates  and  voucher  review.  This  testimony  was  crucial  in 
identifying  reasons  why  some  of  the  EPA's  previous  contracting 
initiatives  have  failed. 

The  GAO  is  continuing  its  follow-up  work  in  this  area,  and  it  will 
be  transmitting  another  related  review  to  the  Subcommittee  in 
early  1993. 

Indemnification  of  Environmental  Cleanup  Contractors 

During  1992,  the  Subcommittee  was  actively  involved  in  monitor- 
ing policy  issues  affecting  contractor  indemnification  at  the  DOD 
and  DOE  as  well  as  the  EPA.  At  its  July  8,  1992  hearing  concern- 
ing contract  mismanagement  at  the  EPA,  Subcommittee  Members 
expressed  grave  concerns  about  lengthy  delays  in  the  issuance  of 
the  EPA's  indemnification  guidelines  for  Superfund  contractors  re- 
quired under  Section  119  of  the  Superfund  Amendments  and  Reau- 
thorization Act  (SARA)  of  1986.  Chairman  Dingell  specifically  ex- 
pressed concern  over  the  EPA's  "failure  to  comply  with  the  re- 
quirements of  the  1986  Superfund  Amendments  to  develop  guid- 
ance and  regulations  recasting  [EPA's]  current  open  checkbook  ap- 
proach of  unlimited  Superfund  contractor  indemnification."  In  re- 
sponse, the  EPA  Administrator  voiced  his  "sense  of  urgency"  about 
issuing  the  draft  guidance. 

Following  the  hearing,  Chairman  Dingell  wrote  to  the  EPA  Ad- 
ministrator and  the  OMB  Director  restating  his  concerns  about  the 
overdue  indemnification  guidance  and  noting  the  adverse  impact  of 
this  "delay  on  the  development  of  policies  by  other  Federal  agen- 
cies concerning  indemnification  of  Superfund  cleanup  contractors 
ajgainst  liability  arising  from  their  environmental  cleanup  activi- 
ties." In  these  letters,  Chairman  Dingell  also  requested  information 
on  the  actions  of  the  EPA,  the  OMB,  and  other  interested  parties 
in  the  regulatory  development  and  review  process. 

As  part  of  the  inquiry  into  indemnification  guidance,  Subcommit- 
tee staff  also  met  with  representatives  from  the  EPA,  the  DOE, 
and  the  OMB's  Office  of  Federal  Procurement  Policy  (OFPP).  As  a 
result  of  these  meetings,  they  learned  that  confusion  exists  among 
EPA,  DOE,  and  DOD  officials  about  the  interpretation  of  Section 
119  of  the  Superfund  Amendments.  The  Subcommittee  will  monitor 
this  matter  until  it  is  resolved. 

OMB  Interagency  Task  Force  on  the  Federal  Contract  Audit  Process 
and  OMB  SWAT  Team  Report 

The  Subcommittee's  July  1991  report  on  the  EPA  Inspector  Gen- 
eral recommended  that  the  OMB  improve  auditing  of  government 
contracts  by:  (1)  clarifying  audit  responsibility  for  contractors  work- 
ing for  civilian  agencies;  (2)  approving  sufficient  resources  to 
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ensure  timely  contract  auditing;  and  (3)  conducting  a  study  of 
mechanisms  to  improve  the  auditing  of  government  contracts.  In  a 
letter  of  August  16,  1991,  Frank  Hodsell,  OMB's  Executive  Associ- 
ate Director,  responded  affirmatively  to  the  first  and  third  Subcom- 
mittee recommendations  by  appointing  an  Interagency  Task  Force 
on  Contract  Auditing.  The  Task  Force  was  co-chaired  by  two  OMB 
officials  from  all  the  major  procurement  agencies  as  well  as  a  rep- 
resentative from  the  Defense  Contract  Audit  Agency  (DCAA). 

Furthermore,  in  June  1992,  in  response  to  hearings  by  the  Sub- 
committee highlighting  contract  management  problems  at  the 
EPA,  OMB  Director  Richard  Darman  announced  the  formation  of 
interagency  "SWAT  Teams"  to  examine  contract  administration 
and  auditing  practices  at  twelve  civilian  agencies.  The  teams  con- 
sisted of  officials  from  the  Office  of  Federal  Procurement  Policy, 
the  Defense  Contract  Audit  Agency,  and  the  procurement  and  In- 
spector General's  office  of  twelve  civilian  agencies.  The  teams  were 
charged  with:  (1)  determining  the  nature  of  existing  weaknesses  in 
contract  management,  oversight,  and  auditing;  (2)  developing  im- 
provements in  contract  administration,  especially  for  cost-reim- 
bursement type  contracts;  and  (3)  assuring  that  the  Federal  Gov- 
ernment does  not  reimburse  contractors  for  improper  or  unallow- 
able costs,  such  as  liquor,  sporting  events,  and  elaborate  parties. 

Many  issues  raised  in  the  SWAT  Team's  report  were  orginally 
raised  in  the  Subcommittee's  hearings  on  contract  mismanagement 
at  EPA  in  1991  and  1992,  and  in  the  Subcommittee's  work  relating 
to  defense  contractors,  Energy  Department  contractors,  and  univer- 
sities. The  OMB  intended  that  the  SWAT  Team's  efforts  supple- 
ment the  work  previously  undertaken  by  the  Interagency  Task 
Force  on  the  Federal  Contract  Audit  Process  so  as  to  review  issues 
involving  weaknesses  in  procurement  policy  and  guidance,  training 
and  qualifications  of  contracting  officials,  and  the  adequacy  of 
agency  oversight. 

On  December  3,  1992,  the  Subcommittee  held  a  hearing  to  review 
the  findings  of  the  reports  issued  by  the  OMB's  Interagency  Task 
Force  on  the  Federal  Contract  Audit  Process  and  the  Report  of  the 
SWAT  Team  on  Civilian  Agency  Contracting.  Among  the  issues 
raised  at  the  hearing  were  the  need  for:  (1)  more  definitive  guid- 
ance on  audit  cognizance  and  dollar  thresholds  triggering  audits; 
(2)  creation  of  a  permanent  interagency  contract  audit  oversight 
committee  chaired  by  the  OMB;  (3)  adequate  reimbursement  of  the 
Defense  Contract  Audit  Agency  and  the  Offices  of  Inspector  Gener- 
al for  contract  audits  conducted  for  civilian  agencies;  and  (4)  appro- 
priate funding  and  staffing  of  contract  and  audit  offices  in  civilian 
I  agencies.  At  the  hearing,  the  OMB  admitted  that  the  contracting 
I  and  auditing  problems  that  the  Subcommittee  had  identified 
during  the  past  decade  were  government- wide. 
The  SWAT  Team  found  that  the  civilian  agencies  had  given  in- 
j  sufficient  attention  to  policy  guidance,  training,  and  resources 
needed  for  contract  management  and  oversight.  Other  SWAT  Team 
findings  were  that:  (1)  excessive  backlogs  and  delays  occurred 
throughout  agencies  in  conducting  contract  audits;  (2)  cost  princi- 
ples in  the  Federal  Acquisition  Regulations  needed  further  refine- 
ment and  clarification  in  order  to  minimize  payment  of  improper 
and  unallowable  costs,  such  as  the  "employee  morale"  expenses 
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that  were  highlighted  at  the  Subcommittee's  hearing;  and  (3)  a 
need  for  certification  requirements  similar  to  those  imposed  by  the 
DOD  on  civilian  agency  contractors  to  assure  that  indirect  cost  sub- 
missions do  not  include  unallowable  costs. 

Agency  for  Toxic  Substances  and  Disease  Registry 

In  August  1991,  the  GAO  issued  a  report  entitled  "Superfund: 
Public  Health  Assessments  Incomplete  and  of  Questionable  Value," 
which  the  Subcommittee  had  requested  following  its  own  prelimi- 
nary review.  Approximately  two  years  earlier,  the  Subcommittee 
had  initiated  an  investigation  concerning  the  Agency  for  Toxic 
Substances  and  Disease  Registry  (ATSDR),  an  Agency  established 
in  1980  to  implement  the  health-related  authorities  of  the  Super- 
fund  Act.  One  of  the  major  responsibilities  of  the  ATSDR  is  to 
assess  the  potential  risk  to  human  health  posed  by  facilities  listed 
on  the  National  Priorities  List. 

The  Subcommittee's  preliminary  inquiry  had  raised  serious  ques- 
tions about  the  conduct  of  ATSDR's  health  assessments.  The  most 
intense  criticism  focused  on  the  Agency's  ' 'preliminary  health  as- 
sessment" documents,  which  were  described  as  "superficial"  and 
"lacking  in  utility"  by  various  parties.  Citizen  groups  also  com- 
plained, however,  that  the  ATSDR  had  not  fostered  productive  re- 
lationships with  the  residents  of  the  communities  it  assessed.  The 
groups  contended  that  the  ATSDR  often  failed  to  meet  with  local 
residents  during  the  conduct  of  health  assessments  and  neglected 
to  inform  affected  communities  about  its  findings.  In  several  cases, 
Agency  officials  had  even  refused  to  provide  local  residents  with 
preliminary  health  assessment  results. 

In  view  of  these  discoveries,  the  Subcommittee  had  requested 
that  the  GAO  conduct  an  in-depth  review  of  the  Agency's  imple- 
mentation of  its  health-related  authorities  under  the  Superfund 
Act. 

The  report  found  that: 

Under  the  pressure  of  the  1986  mandate  to  assess  951  Super- 
fund  sites  (about  80  percent  of  all  current  sites)  in  a  little  over 
two  years,  the  ATSDR  had  limited  the  scope  of  its  work  and 
produced,  in  the  opinion  of  ATSDR's  own  officials,  assessments 
of  poor  or  uneven  quality. 

The  ATSDR  had  labeled  165  previously  prepared  documents 
in  its  files  as  health  assessments,  including  one  document 
which  did  not  even  mention  the  New  Bedford,  Massachusetts 
Superfund  site  that  it  purported  to  assess; 
786  additional  health  assessments  prepared  prior  to  December 
1988  were  largely  based  on  "desk"  assessments  and  generally 
did  not  include  site  visits,  updates  of  old  data,  or  contact  with 
local  health  agencies  or  communities; 

Although  health  assessments  conducted  since  December  1988 
had  improved  significantly,  major  deficiencies  continue  to  be 
found; 

ATSDR  health  assessments  have  generally  not  been  found 
useful  to  the  EPA  or  to  state  or  local  government  officials  con- 
tacted by  the  GAO;  and 
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Because  ATSDR  health  assessments  have  not  fully  evaluated 
the  health  risks  of  many  Superfund  sites,  communities  have 
not  been  adequately  informed  about  possible  health  effects. 

The  GAO  recommended  that  the  ATSDR:  (1)  arrange  for  at  least 
a  sample  of  assessments  to  be  reviewed  by  outside,  independent 
public  health  authorities;  and  (2)  develop  plans  to  update  past 
health  assessments,  especially  for  the  most  potentially  hazardous 
sites.  To  improve  the  quality  of  ATSDR  assessments,  GAO  also  rec- 
ommended that  "the  Administrators  of  EPA  and  ATSDR  set  up  an 
interagency  work  group  to  decide  how  the  value  of  ATSDR  assess- 
ments to  EFA  could  be  increased  and  duplicate  analyses  avoided." 

On  August  30,  1991,  Chairman  Dingell  formally  transmitted  the 
GAO  report  to  the  Administrators  of  the  ATSDR  and  the  EPA.  He 
emphasized  that:  "the  GAO  report  paints  a  very  troubling  picture 
of  the  ATSDR's  implementation  of  its  health  assessment  mandate, 
particularly  with  respect  to  the  950  initial  health  assessments  com- 
pleted as  of  December  1988." 

On  October  24,  1991,  the  EPA  Administrator  responded,  acknowl- 
edging the  need  to  improve  Superfund  health  assessments.  On  Oc- 
tober 30,  1991,  the  ATSDR  Administrator  responded  with  a  report 
that  outlines  three  steps  for  the  improvement  of  ATSDR  assess- 
ments: (1)  developing  a  comprehensive  plan  to  address  all  sites,  in- 
cluding a  review  of  the  extant  assessments  of  the  951  sites;  (2)  sub- 
mitting its  health  assessments  annually  to  a  group  of  independent 
public  health  professionals,  beginning  in  December  1991;  and,  (3) 
enhancing  the  utility  of  health  assessments  for  such  purposes  as 
identifying  the  need  for  public  health  actions  at  specific  sites. 

In  addition,  the  results  of  the  Subcommittee's  inquiry  were  uti- 
lized to  provide  technical  assistance  to  the  full  Committee  and  to 
Members  of  Congress  during  the  debate  surrounding  the  reauthor- 
izing of  the  Resource  Conservation  and  Recovery  Act.  This  assist- 
ance involved  technical  comments  on  legislation,  introduced  in  the 
spring  of  1992,  to  expand  ATSDR's  authorities  with  respect  to 
RCRA  and  Superfund  sites. 

Tolerance-Setting  by  the  Environmental  Protection  Agency  Under 
the  Food,  Drug,  and  Cosmetic  Act 

To  determine  safe  levels  of  pesticides  in  or  on  foods,  the  EPA  es- 
timates dietary  exposure  to  pesticide  residues  using  data  from  the 
U.S.  Department  of  Agriculture's  (USDA)  Nationwide  Food  Con- 
sumption Survey.  Unfortunately,  for  budgetary  reasons,  the  sample 
size  of  the  most  recent  survey  (1987-88)  was  about  one-third  the 
sample  size  of  the  1977-78  survey. 

The  Subcommittee  asked  the  GAO  to  evaluate  the  impact  of  the 
reduced  sample  size  on  the  most  recent  USDA  survey,  and  on  May 
22,  1991,  GAO  reported  on  the  results  of  their  review.  The  GAO 
report  concluded  that: 

[i]t  is  very  unlikely  that  the  data  obtained  from  the  re- 
duced sample  size  used  in  USDA's  1987-88  food  consump- 
tion survey  are  adequate  for  EPA's  use  in  calculating  reli- 
able exposure  estimates  for  such  subpopulations  as  nursing 
infants,  pregnant  women,  and  other  groups  in  which  a 
small  number  of  people  were  surveyed.  (Emphasis  added) 
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The  GAO  report  recommended  that  the  EPA:  (1)  calculate  the 
precision  level  of  exposure  estimates,  where  appropriate,  and  use 
this  information  to  determine  the  validity  of  new  and  existing  tol- 
erances; and  (2)  establish  a  work  group  to  define  the  Agency's  food 
consumption  data  needs  and  consult  with  the  USDA  to  determine 
the  best  means  of  obtaining  adequate  data  to  meet  such  needs.  Fol- 
lowing communications  with  the  Subcommittee,  the  EPA  agreed  to 
implement  the  GAO  recommendations. 

In  addition,  Chairman  Dingell  transmitted  the  GAO's  pesticide 
report  to  the  Subcommittee  on  Health  and  the  Environment,  which 
used  the  findings  in  its  June  1991  hearings  on  food  safety  legisla- 
tion. 

Safe  Drinking  Water 

The  Subcommittee  has  initiated  an  investigation,  with  the  help 
of  the  GAO,  into  the  extent  of  compliance  by  the  States,  particular- 
ly California  and  the  EPA  with  the  primacy  requirements  of  the 
Safe  Drinking  Water  Act,  including  the  options  being  considered  by 
EPA  and  the  States  under  that  Act  to  improve  enforcement  by 
EPA  and  the  States.  There  are  a  number  of  legal  issues  regarding 
these  options  and  they  are  not  meeting  their  obligations  under  the 
law.  The  investigation,  which  is  continuing,  is  also  examining 
whether  EPA  can  reasonably  be  expected  to  assume  responsibility 
for  enforcement  of  the  law  in  those  States  that  give  up  primacy  ju- 
risdiction. 

USDA/FDA  Budget  for  Pesticide  Monitoring 

Since  its  1987  hearings  on  the  FDA's  pesticide  monitoring  pro- 
gram, the  Subcommittee  has  been  monitoring  budgetary  resources 
in  this  area  throughout  the  Federal  government.  In  May  1992,  Sub- 
committee Chairman  Dingell  initiated  a  letter  to  the  Chairman  of 
the  House  Appropriations  Committee  urging  deletion  of  $11.9  mil- 
lion proposed  in  the  President's  Fiscal  Year  1993  budget  for  fund- 
ing implementation  of  the  Pesticide  Data  Program  by  the  Agricul- 
tural Marketing  Service  (AMS)  of  the  Department  of  Agriculture. 
Chairman  Dingell  was  joined  in  this  letter  by  Charlie  Rose,  Chair- 
man of  the  Subcommittee  on  Department  Operations,  Research, 
and  Foreign  Agriculture  of  the  House  Committee  on  Agriculture, 
and  Robert  Wise,  Chairman  of  the  Committee  on  Government  In- 
formation, Justice,  and  Agriculture  of  the  House  Committee  on 
Government  Operations. 

The  three  Chairmen  argued  that  the  original  goal  of  the  AMS 
Pesticide  Data  Program  "is  unrealistic  and  that  the  high  cost  of 
this  program  is  not  justified  by  its  limited  benefits."  The  Chairmen 
expressed  concern  that  the  Agriculture  Department's  program 
"largely  duplicates  functions  performed  under  the  FDA's  pesticide 
monitoring  program."  The  Conference  Report  on  the  Agriculture 
Appropriations  bill  for  Fiscal  Year  1993  addressed  these  concerns 
by  reducing  funding  for  the  Pesticide  Data  Program. 
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Efforts  in  Support  of  Committee  Legislative  Initiatives 

1992  Reauthorization  of  the  Resource  Conservation  and  Re- 
covery Act 

In  1992,  the  Subcommittee  on  Transportation  and  Hazardous  Ma- 
terials approved,  and  the  Committee  on  Energy  and  Commerce  re- 
ported legislation,  H.R.  3865,  to  reauthorize  and  amend  the  RCRA. 
The  staff  provided  technical  and  legal  assistance  to  the  Subcommit- 
tee and  full  Committee  staff  and  Members  on  several  major  provi- 
sions of  this  bill.  This  assistance  focused  on  provisions  relating  to 
administrative  review  of  RCRA  regulations,  solid  waste  manage- 
ment regulatory  requirements,  health  assessments  by  the  Agency 
for  Toxic  Substances  and  Disease  Registry,  and  groundwater  pro- 
tection policies.  The  Subcommittee  staff  expertise  reflected  many 
years  of  fact-finding  on  these  subjects. 

The  most  significant  assistance  of  the  Subcommittee  involved 
Section  210  of  the  legislation  and  related  language  relating  to 
groundwater  protection  policies.  This  section  sought  to  clarify  Con- 
gressional intent  relating  to  Subtitle  D  of  RCRA.  Specifically,  Sec- 
tion 210  provided  that  protection  of  human  health  and  the  environ- 
ment includes  assuring  that  the  quality  of  the  nation's  groundwat- 
er will  be  protected  for  all  beneficial  uses,  for  both  this  generation 
and  future  generations. 

The  Committee  report  language  emphasized  that  Section  210  re- 
sponded to  concerns  highlighted  at  Subcommittee  hearings  in  1992 
which  revealed  that  controversial  efforts  were  being  made  to  estab- 
lish a  way  to  measure  the  value  of  groundwater  and  compare  that 
value  to  the  cost  of  preventing,  cleaning  up,  or  preventing  contami- 
nation. The  report  stressed  that  the  provision  was  intended  to 
make  clear  that  current  uses  of  groundwater,  as  well  as  future 
uses,  should  be  protected  and  that  such  protection  should  not  be 
limited  only  to  reasonably  expected  drinking  water  supplies. 

DOD  Environmental  Contractor  Indemnification 

The  Subcommittee  provided  assistance  to  the  Committee  con- 
cerning the  issue  of  potential  indemnification  of  DOD  environmen- 
tal restoration  contractors.  In  September  1992,  upon  learning  that 
Sections  313  and  319  of  the  Fiscal  Year  1993  National  Defense  Au- 
thorization Act  as  passed  by  the  Senate  would  allow  unlimited  in- 
demnification of  defense  contractors,  Chairman  Dingell  initiated  a 
letter,  with  the  support  of  seven  other  House  Committee  and  Sub- 
committee Chairmen,  to  the  Chairman  of  the  House  Armed  Serv- 
ices Committee.  This  letter  emphasized  that  "[s]ections  313  and  319 
*  *  *  would  overturn  existing  law  and  policies  concerning  indemni- 
fication of  Superfund  contractors  at  Department  of  Defense  (DOD) 
installations."  It  also  noted  that  "[w]e  strongly  oppose  this  unwise 
attempt  to  protect  contractors  at  the  expense  of  the  taxpayers 
through  unwarranted,  expanded  indemnification."  Chairman  Din- 
gell went  on  to  state: 

Section  313  of  the  Senate  bill  would  overturn  the  exist- 
ing statutory  framework  for  indemnification,  and  would 
eliminate  virtually  all  of  the  critical  safeguards  contained 
in  the  Superfund  Amendments  and  Reauthorization  Act  of 
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1986  (Section  119,  120,  and  211).  These  provisions  author- 
ized indemnification  of  contractors  against  claims  that 
they  conducted  their  cleanup  activities  negligently.  Howev- 
er, these  1986  amendments  also  sought  to  assure  contrac- 
tor accountability  by  prohibiting  indemnification  of  gross 
negligence  or  willful  misconduct,  requiring  the  payment  of 
deductibles,  and  by  specifying  limits  on  indemnification. 

The  OMB,  the  Department  of  Justice,  and  several  environmental 
groups  also  objected  to  the  proposed  standards.  Section  313  and  319 
of  the  Senate  bill  were  deleted  in  conference.  A  substitute  provision 
required  that  the  Secretary  of  Defense,  in  consultation  with  the  At- 
torney General,  the  Administrator  of  the  EPA,  and  the  Director  of 
the  OMB,  shall  conduct  a  review  and  report  on  various  issues  relat- 
ing to  the  indemnification  of  defense  contractors  performing  envi- 
ronmental restoration  work.  This  report  must  be  completed  by  May 
15,  1993. 

Funding  for  the  Defense  Contract  Audit  Agency  (DCAA) 

In  1991,  the  Subcommittee  provided  support  and  assistance  to 
the  full  Committee  in  protecting  the  Defense  Contract  Audit 
Agency  (DCAA)  from  severe  budget  cuts  that  would  have  crippled 
its  ability  to  ferret  out  waste,  fraud,  and  abuse.  The  President's 
Budget  Request  for  Fiscal  Year  1992  had  recommended  a  decrease 
in  the  staff  of  the  DCAA  by  approximately  15  percent  below  Fiscal 
Year  1990  levels,  and  as  of  early  October  1991,  the  House  and 
Senate  defense  authorization  bills  and  the  Senate  defense  appro- 
priation bill  had  accepted  this  budget  request.  In  comparison,  the 
House  Appropriations  Committee  had  increased  the  President's 
budget  request  for  DCAA  by  $2.5  million  "for  the  purpose  of  hiring 
up  to  fifty  additional  contract  auditors  for  auditing  university  con- 
tracts and  grants."  Because  DCAA  audits  Superfund  and  many 
other  programs,  the  proposed  cut  threatened  to  have  a  devastating 
impact  on  the  effective  auditing  of  numerous  government  programs 
affecting  public  health,  the  environment,  and  interstate  commerce. 

In  mid-October  1991,  Chairman  Dingell  sent  a  letter  to  OMB  Di- 
rector Richard  Darman  expressing  strong  objections  to  the  DCAA 
funding  cutbacks.  In  addition,  the  Chairman  joined  with  four  other 
House  Committee  Chairmen  to  urge  the  Conference  Committee  on 
the  defense  authorization  bill  to  provide  a  significant  increase  in 
the  staffing  levels  for  DCAA  above  Fiscal  Year  1991  levels.  Finally, 
the  Chairman  sent  a  letter  to  the  House  Conferees  on  the  defense 
appropriations  bill  urging  similar  action.  In  these  letters,  the 
Chairman  cited  findings  from  numerous  Subcommittee  hearings  to 
support  a  budget  increase  for  DCAA.  These  letters  emphasized  that 
more  auditors  are  needed,  not  fewer: 

the  DCAA  currently  faces  a  backlog  of  incurred  cost  audit 
requests  on  defense  and  civilian  agency  contracts  of  more  than 
$150  billion  dollars  and  the  proposed  budget  cutbacks  will  ex- 
acerbate the  situation; 

cutbacks  would  cripple  efforts  recently  proposed  by  EPA  Ad- 
ministrator Reilly  to  correct  major  deficiencies  in  the  auditing 
of  Superfund  contracts,  are  ripe  for  overbilling  and  other 
abuses; 
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cutbacks  would  constitute  an  open  invitation  for  universities 
to  follow  in  Stanford  University's  footsteps  and  charge  taxpay- 
ers for  unallowable  items,  such  as  yachts  and  cedar-lined  clos- 
ets; 

cutbacks  would  compound  an  audit  backlog  of  1300  Depart- 
ment of  Energy  cost-reimbursement  contracts  and  numerous 
other  subcontracts,  thereby  impeding  the  DCAA's  ability  to  un- 
cover unallowable  costs  for  unallowable  items,  such  as  golf 
tournament  fees,  spousal  travel,  and  alcoholic  beverages; 

cutbacks  will  assure  that  the  defense  contracting  abuses  of 
the  past  decade  will  be  allowed  to  continue  and  flourish;  and 

cutbacks  will  delay  or  stall  Justice  Department  litigation  to 
recover  funds  related  to  fraudulent  and  improper  billings  by 
contractors. 

On  November  18,  the  House  of  Representatives  approved  the  Na- 
tional Defense  Authorization  Act  for  Fiscal  Years  1992  and  1993, 
including  an  increase  of  $14  million  above  the  President's  1992 
budget  request  for  DCAA.  However,  the  conference  agreement  on 
the  defense  appropriations  legislation  did  not  fund  this  authorized 
level.  However,  the  final  appropriations  measure  did  approve  an 
increase  in  $2.5  million  to  fund  the  hiring  of  additional  contract 
auditors  for  auditing  university  contracts  and  grants. 

In  1992,  the  Subcommittee  continued  its  efforts  to  ensure  the 
availability  of  adequate  staffing  and  funding  for  the  DCAA  neces- 
sary for  the  performance  of  contract  audits  and  to  prevent  staffing 
cuts  which  would  have  exacerbated  the  existing  audit  backlog.  The 
Subcommittee  successfully  coordinated  efforts  with  several  Com- 
mittee and  Subcommittee  Chairman  to  obtain  the  requested  fund- 
ing increase  of  $8.7  million. 

SECURITIES  AND  FINANCE  INVESTIGATIONS 

Insurance  Company  Insolvencies 
In  General 

The  Subcommittee  on  Oversight  and  Investigations  began  its  in- 
quiry into  the  insurance  industry  in  May  1988.  An  increasing 
number  of  insurance  company  insolvencies  raised  questions  regard- 
ing the  adequacy  of  the  regulatory  system  that  is  supposed  to  pro- 
tect the  public  from  fraud,  mismanagement,  and  poorly  capitalized 
companies.  While  insurance  company  solvency  is  presently  regulat- 
ed by  the  various  states,  there  is  a  need  for  Congress  to  understand 
how  the  regulatory  system  works,  and  how  it  affects  interstate  and 
international  commerce.  There  are  also  immediate  Federal  respon- 
sibilities in  the  areas  of  fair  disclosure  under  the  Federal  securities 
laws  and  enforcement  of  Federal  criminal  statutes,  such  as  those 
relating  to  mail  and  wire  fraud. 

The  growth  of  insolvencies  was  documented  in  an  April  1989 
study  by  the  National  Association  of  Independent  Insurers.  Accord- 
ing to  that  study,  over  150  property/ casualty  insurance  companies 
have  become  insolvent  since  1969,  with  nearly  half  the  insolvencies 
occurring  during  the  five  years  preceding  the  report.  The  number 
of  companies  designated  for  regulatory  attention  by  the  National 
Association  of  Insurance  Commissioners  because  of  financial  prob- 
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lems  has  more  than  quadrupled  in  the  prior  ten  years,  and  the  cost 
of  insurer  insolvencies  is  growing  at  an  alarming  rate.  Between 
1969  and  1987,  insurance  company  assessments  paid  to  state  guar- 
antee funds  to  cover  the  costs  of  insolvencies  totalled  $2.2  billion. 
Nearly  half  of  that  amount — $900  million — was  assessed  in  1987 
alone. 

The  Subcommittee  on  Oversight  and  Investigations  has  spent 
five  years  inquiring  into  the  reasons  for  insurance  company  insol- 
vencies. Seventeen  public  hearings  have  been  held.  This  inquiry 
comes  on  the  heels  of  the  greatest  financial  fiasco  the  United 
States  has  ever  seen — the  decline  and  bailout  of  the  savings  and 
loan  industry.  As  a  result  of  its  findings  thus  far,  the  Subcommit- 
tee believes  the  insurance  industry  is  vulnerable  to  the  types  of 
mismanagement  and  fraudulent  activity  that  led  to  the  savings 
and  loan  crisis.  The  Subcommittee  has  found  no  evidence  of  an 
overall  crisis  threatening  the  existence  of  the  insurance  industry  at 
the  present  time.  However,  the  same  early  warnings  of  potential 
disaster  are  abundantly  evident,  as  they  were  seven  years  ago  in 
the  thrift  industry. 

The  Subcommittee  examined  in  great  detail  the  failures  of  Mis- 
sion Insurance  Company,  Integrity  Insurance  Company,  Transit 
Casualty  Company,  Anglo-American  Insurance  Company,  First 
Capital,  Fidelity  Bankers,  Executive  Life  of  New  York,  and  Execu- 
tive Life  of  California.  Collectively,  these  eight  failures  are  project- 
ed to  cost  the  American  public  several  billion  dollars,  with  Transit 
and  Mission  being  by  far  the  most  costly.  The  near-failures  of 
Omaha  Indemnity  Company  and  the  Insurance  Company  of  Ireland 
were  also  reviewed  by  the  Subcommittee. 

There  were  many  similarities  and  common  elements  among  the 
insolvent  and  problem  companies  studied  by  the  Subcommittee. 
These  included  rapid  expansion,  overreliance  on  managing  general 
agents,  extensive  and  complex  reinsurance  arrangements,  excessive 
underpricing,  reserve  problems,  false  reports,  reckless  manage- 
ment, gross  incompetence,  fraudulent  activity,  greed,  and  self-deal- 
ing. There  were  also  similar  failures  of  state  regulators  and  inde- 
pendent audit  firms  to  identify  and  correct  such  problems  before 
they  got  out  of  control.  Industry  sources  have  said  these  same  prob- 
lems extend  beyond  the  ten  companies  observed  by  the  Subcommit- 
tee. 

The  most  disturbing  similarity  was  the  deplorable  management 
attitudes  at  most  of  the  companies  involved  in  the  cases  included 
in  the  Subcommittee's  inquiry.  The  driving  force  was  quick  profits 
in  the  short  run,  with  no  apparent  concern  for  the  long-term  well- 
being  of  the  company,  its  policyholders,  its  employees,  its  reinsur- 
ers, or  the  public.  Senior  managers  abdicated  their  responsibility  to 
set  sound  policies  and  control  the  activities  of  their  subordinates 
and  agents,  and  instead  actively  promoted  and  participated  in  the 
reckless  mismanagement  that  caused  the  demise  of  the  companies 
they  were  entrusted  to  safeguard.  They  treated  the  reinsurance 
process  as  a  way  to  pass  loss  problems  to  somebody  else  in  ex- 
change for  easy  premium  dollars,  rather  than  as  a  prudent  method 
to  share  risks  with  other  companies. 

A  true  irony  of  the  whole  situation  is  that  well-managed  insur- 
ance companies  are  hit  twice  by  the  acts  of  the  unscrupulous  and 
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inept.  The  good  companies  first  lose  business  to  the  artificially  low 
prices  of  unsound  companies.  When  the  results  of  mismanagement 
lead  to  insolvency,  the  healthy  companies  must  then  pay  the  costs 
of  the  bailout.  As  on  industry  official  observed,  "[e]very  time  they 
write  a  bad  policy,  my  company  is  involuntarily  placed  on  the  un- 
derwriter's slip,  where  they  get  the  premiums  and  we  pay  the 
losses." 

On  February  25,  1990,  the  Subcommittee  issued  a  unanimous 
report,  entitled  "Failed  Promises:  Insurance  Company  Insolven- 
cies," setting  forth  its  findings  after  ten  hearings.  This  report  led 
to  vigorous  discussion  within  the  insurance  industry  and  the  state 
regulatory  system  regarding  the  adequacy  of  solvency  regulation  in 
the  United  States.  The  Subcommittee  has  held  several  hearings 
based  upon  the  findings  and  issues  raised  in  its  report. 

Based  upon  the  Subcommittee's  work  to  date,  the  key  weakness- 
es in  the  present  system  of  solvency  regulation  can  be  summarized 
as  follows: 

1.  Delegated  management  Authority — Through  excessive  reliance 
on  the  judgments  of  managing  general  agents,  brokers,  and  other 
companies,  many  insurance  company  managers  essentially  delegate 
their  most  fundamental  responsibilities  to  third  parties  who  may 
have  conflicting  interests  or  inadequate  abilities.  The  inevitable 
problems  spawned  by  such  irresponsible  delegation  increase  dra- 
matically when  this  condition  is  coupled  with  rapid  business  expan- 
sion, particularly  into  unknown  product  lines. 

2.  Holding  Companies  and  Affiliates — Some  insurance  companies 
can  be  too  easily  overleveraged  and  milked  of  their  liquid  assets  by 
affiliated  companies.  In  addition,  these  affiliates  are  often  used  as 
dodges  to  confuse  and  evade  the  scrutiny  of  regulators  and  other 
interested  parties.  Holding  companies  may  also  permit  the  persons 
responsible  for  insurance  company  insolvencies  to  insulate  them- 
selves from  the  consequences  of  their  actions. 

3.  Reinsurance — At  present,  the  crucial  process  of  selecting  de- 
pendable reinsurers  is  apparently  an  unfettered  exercise  of  discre- 
tion by  insurance  company  managers,  who  are  often  dealing  with 
inadequately  regulated  entities  in  a  vacuum  devoid  of  solid  factual 
information.  Nobody  seems  to  know  for  sure  where  the  reinsurance 
chain  goes  or  whether  all  its  links  are  sound  in  a  given  instance, 
yet  the  entire  insurance  system  and  the  very  existence  of  some 
companies  is  based  on  the  belief  that  reinsurers  will  actually  pay 
their  stated  portion  of  claims.  When  reinsurers  fail  to  pay  their 
share  of  claims  on  time  for  any  reason,  there  is  frequently  no  effec- 
tive system  to  protect  the  solvency  of  frontline  insurance  compa- 
nies that  are  required  to  pay  the  legitimate  claims  of  policyholders 
in  full.  State  regulators  have  yet  to  successfully  resolve  all  prob- 
lems associated  with  regulating  reinsurance. 

4.  Unreliable  Information — Much  of  the  information  used  to 
measure  solvency  by  state  regulators,  industry  participants,  and 
ratings  services  is  simply  unreliable  as  a  basis  for  accurately  deter- 
mining some  insurance  companies'  financial  condition.  This  infor- 
mation is  often  provided  by  insurance  companies  themselves,  with 
no  individualized  verification  by  regulators,  independent  auditors, 
or  qualified  actuaries.  Information  may  also  be  outdated  and  based 
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on  ' 'guesstimates,"  omissions,  creative  accounting,  and  even  bold- 
faced lies.  Loss  reserve  projections  can  be  particularly  misleading. 

5.  Insufficient  Regulation — Solvency  regulation  in  the  United 
States  suffers  from  inadequate  resources,  lack  of  coordination,  in- 
frequent regulatory  examinations,  poor  information  and  communi- 
cations, and  uneven  implementation.  Broad  licenses  to  write  prop- 
erty/casualty business  are  commonly  granted  to  seriously  underca- 
pitalized companies,  with  little  in  the  way  of  background  checks  or 
monitoring  the  activities  of  the  persons  and  entities  responsible  for 
operating  those  companies.  Instead  of  demanding  the  highest  finan- 
cial, technical,  and  character  qualifications  from  applicants,  there 
has  been  a  shocking  reluctance  in  some  states  to  deny  an  insurance 
license  or  withdraw  one  already  granted  unless  a  person  has  a  le- 
gally proven  record  of  criminal  fraud.  In  many  ways,  the  regula- 
tory system  presumes  that  all  participants  in  the  insurance  process 
will  be  honest  and  competent,  with  no  effective  checks  and  bal- 
ances to  help  assure  that  goal. 

6.  Enforcement — The  present  system  devotes  insufficient  efforts 
to  investigating  the  causes  of  insurance  company  insolvencies,  and 
punishing  the  persons  who  are  responsible.  Both  administrative  ac- 
tions and  criminal  prosecutions  seem  hampered  by  resource  defi- 
ciencies, procedural  and  jurisdictional  problems,  limited  penalties, 
and  unwillingness  to  pursue  wrongdoers.  As  a  result,  there  is  no 
meaningful  deterrent  to  dissuade  those  who  are  inclined  or  tempt- 
ed to  plunder  insurance  companies. 

Insurance  Solvency  Issues 

Insurance  solvency  issues  which  are  under  review  include  the  fol- 
lowing: 

1.  Adequate  Capitalization — The  threshold  issue  for  solvency  reg- 
ulation is  the  amount  of  capital  needed  to  operate  a  sound  insur- 
ance company.  Regulatory  capital  requirements  observed  by  the 
Subcommittee  generally  seemed  too  low,  and  were  readily  abused. 
A  collateral  issue  is  the  type  of  operating  license  granted  for  cer- 
tain levels  of  capitalization.  The  nature  of  investments  is  also  a  key 
measure  of  adequate  capitalization  for  insurance  companies. 

2.  Agents,  Brokers  and  Intermediaries — How  should  the  activi- 
ties of  agents,  brokers,  and  other  intermediaries  be  regulated? 
Managing  general  agents  (MGA's)  have  been  a  particular  problem 
in  the  property/ casualty  industry.  How  can  a  responsible  company 
justify  turning  over  all  its  essential  management  decisions  to  an 
agent  who  prospers  from  earning  commissions  on  the  volume  of 
business  produced?  Brokers  and  intermediaries  provide  a  useful 
service  in  bringing  together  customers  and  insurance  providers,  but 
what  responsibilities  should  brokers  have  for  the  transactions  they 
arrange?  And,  how  should  the  regulatory  system  deal  with  the 
dealmakers? 

3.  Reinsurance — Reinsurance  abuse  has  been  a  key  factor  in 
every  insolvency  studied  by  the  Subcommittee.  The  level  of  reinsur- 
ance has  been  excessive,  the  quality  has  been  poor,  and  controls  on 
reinsurers  have  been  minimal  or  nonexistent.  Conflicts  of  interest 
in  arranging  reinsurance  have  been  fairly  common,  and  reinsur- 
ance problems  seem  to  grow  geometrically  with  the  number  of  rein- 
surers involved.  In  addition,  letters  of  credit  often  have  not  worked 
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to  guarantee  the  performance  of  these  reinsurers,  and  foreign  rein- 
surers appear  beyond  the  effective  reach  of  state  regulators,  espe- 
cially when  they  are  domiciled  in  countries  where  regulation  is 
weak.  The  Subcommittee  was  told  many  times  that  reinsurance  is 
not  being  properly  regulated,  and  that  Federal  government  involve- 
ment may  be  necessary  to  correct  the  problems.  To  what  extent 
can  regulatory  authorities  in  the  United  States  rely  on  solvency 
regulation  in  other  countries  to  assure  that  foreign-based  reinsur- 
ers will  be  solvent  and  will  meet  their  responsibility  to  pay  legiti- 
mate claims? 

4.  Reporting  Requirements — False  and  misleading  financial  re- 
ports have  been  a  major  contributing  factor  to  every  insolvency 
and  problem  company  observed  by  the  Subcommittee.  These  false- 
hoods have  been  prevalent  in  reports  to  regulators,  internal  compa- 
ny reports,  and  reports  to  reinsurers,  investors,  customers,  and  the 
public.  The  Subcommittee  found  that  false  reporting  was  easily  ac- 
complished for  the  simple  reason  that  independent  checks  on  the 
information  presented  by  company  management  are  not  widely  re- 
quired. The  National  Association  of  Insurance  Commissioners  has 
recommended  that  state  regulators  require  independent  audits  of 
financial  reports  and  certification  of  loss  reserve  estimates  by 
qualified  actuaries.  Incredibly,  the  GAO  found  that  35  states  had 
not  implemented  the  independent  audit  recommendation,  and  33 
states  did  not  require  actuarial  certification  of  reserve  adequacy. 
The  negative  impact  of  false  and  misleading  reports  extends  far 
beyond  the  regulatory  system.  The  A.M.  Best  Company,  a  widely- 
known  industry  rating  service,  uses  regulatory  filings  to  help  deter- 
mine its  solvency  ratings  on  individual  companies,  which  are  then 
relied  upon  for  business  decisions  by  agents,  brokers,  and  insurance 
companies  around  the  world.  Finally,  one  major  industry  leader 
has  decried  the  lack  of  balance  sheet  discipline  resulting  from 
present  accounting  rules  for  insurance  companies. 

5.  Holding  Companies  and  Affiliates — The  Subcommittee  ob- 
served numerous  abuses  of  the  relationship  between  insurance 
companies  and  their  holding  companies  or  affiliated  companies. 
The  Subcommittee  has  received  reports  that  excessive  financial  le- 
veraging is  being  proposed  in  takeovers  of  insurance  companies. 

6.  State  Regulation — Under  the  present  regulatory  framework, 
state  insurance  departments  are  responsible  for  regulating  insur- 
ance company  solvency,  and  administering  the  liquidation  of  insol- 
vent companies.  The  Subcommittee  found  numerous  weaknesses 
and  breakdowns  in  this  system,  including  lack  of  coordination  and 
cooperation,  infrequent  examinations  based  on  outdated  informa- 
tion, insufficient  capital  requirements  and  licensing  procedures, 
failure  to  require  use  of  actuaries  and  independent  audits,  and  im- 
proper influence  on  regulators.  Inadequate  staffing  and  regulatory 
resources  is  also  a  serious  problem,  yet  state  governments  collect 
twenty  times  more  from  premium  taxes  than  they  spend  on  insur- 
ance regulation.  Realistically,  can  the  present  system  correct  these 
problems  when  50  state  legislatures  and  insurance  commissions  are 
involved? 

7.  Enforcement — Enforcement  of  insurance  laws  and  regulations 
is  one  of  the  weakest  links  in  the  present  regulatory  system.  States 
apparently  are  not  adequately  collecting  information,  investigating 


322 


wrongdoing,  or  taking  legal  action  against  the  perpetrators  of  insol- 
vency. Statutory  penalties  and  remedies  also  seem  out-of-step  with 
the  realities  of  today's  insurance  market.  With  little  fear  of  mean- 
ingful administrative  sanctions  or  criminal  prosecution,  there  is  no 
effective  penalty  for  wrongdoing  and  no  real  deterrent.  Moreover, 
insurance  is  truly  an  international  business,  and  abuse  of  insur- 
ance companies  has  also  become  international  in  scope.  Moving 
money  offshore,  basing  companies  in  foreign  countries,  and  evading 
enforcement  jurisdiction  are  standard  elements  in  cases  observed 
by  the  Subcommittee. 

8.  Federal  Role — What  role,  if  any,  should  the  Federal  govern- 
ment play  in  regulating  the  solvency  of  insurance  companies? 
Many  industry  participants,  as  well  as  state  regulators  and  legisla- 
tors, have  told  the  Subcommittee  that  Federal  assistance  will  be  es- 
sential in  establishing  uniform  national  standards,  coordinating 
regulatory  efforts,  and  resolving  reinsurance  problems.  Others  dis- 
agree. The  Federal  government  has  an  immediate  interest  in  pro- 
moting a  sound  insurance  industry,  and  a  long-term  interest  in 
avoiding  a  financial  crisis  in  the  industry  akin  to  that  in  the  sav- 
ings and  loan  industry. 

Solvency  Regulation 

During  the  102nd  Congress,  the  Subcommittee  continued  its  in- 
quiry into  activities  by  the  National  Association  of  Insurance  Com- 
missioners (NAIC)  and  individual  state  regulatory  agencies.  The 
NAIC  is  a  voluntary  organization  of  state  insurance  commissioners 
intended  to  develop  and  coordinate  regulatory  actions  among  50 
state  jurisdictions.  Currently,  the  NAIC  is  the  only  organization  at- 
tempting to  handle  insurance  solvency  issues  on  a  national  basis. 

In  1990,  the  Subcommittee  had  requested  that  the  GAO  perform 
an  operational  and  financial  audit  of  the  NAIC  at  its  offices  in 
Kansas  City,  Missouri.  As  part  of  this  independent  audit  by  GAO, 
the  Subcommittee  requested  that  the  NAIC,  its  officers  and  staff, 
and  its  various  advisory  committees  cooperate  in  providing  the 
GAO  with  access  to  all  information  needed  to  complete  the  audit. 
As  a  private  organization  of  regulatory  officials,  the  NAIC  had  not 
previously  been  subjected  to  outside  scrutiny  or  an  independent 
evaluation  of  its  performance. 

With  a  promise  from  the  NAIC  to  fully  cooperate,  the  GAO  con- 
ducted a  thorough  inquiry  into  the  NAIC's  activities  around  the 
country.  The  Subcommittee  postponed  hearing  testimony  from  the 
NAIC  until  the  GAO  audit  was  completed. 

The  Subcommittee  held  a  public  hearing  on  May  22,  1991  regard- 
ing the  GAO's  findings  about  the  NAIC's  activities  to  improve  sol- 
vency regulation  of  insurance  companies  operating  in  the  United 
States.  The  GAO  testified  that  the  NAIC's  solvency  reform  efforts 
were  ineffective  because  its  standards  were  too  vague,  and  its  pro- 
gram to  assure  effective  implementation  of  solvency  reforms  by  the 
states  was  seriously  deficient.  In  addition,  the  GAO  testified  that 
the  NAIC  was  simply  the  wrong  organization  to  implement  a  uni- 
form national  solvency  program  because,  as  a  voluntary  organiza- 
tion, it  has  no  authority  to  enforce  its  solvency  standards  with 
state  regulatory  agencies. 
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The  principal  officers  of  the  NAIC  testified  that  their  program  of 
solvency  reform  was  effective,  and  that  the  GAO's  conclusions  were 
unfair  and  unsubstantiated.  Having  strongly  criticized  the  GAO  for 
its  poor  methods  and  faulty  analysis,  the  NAIC  then  asked  for  help 
from  the  GAO  in  implementing  the  NAIC's  solvency  reform  pro- 
gram. The  NAIC's  leaders  pointed  out  that  the  NAIC  has  never 
been  an  organization  with  enforcement  powers,  but  they  proceeded 
to  defend  the  organization's  ability  to  enforce  its  present  program. 
Many  serious  questions  were  raised  about  the  NAIC's  ability  to  im- 
plement a  national  solvency  program  as  well  as  about  deficiencies 
in  its  procedures  and  operations. 

The  Subcommittee  held  a  second  public  hearing  on  April  9,  1992 
to  assess  any  improvement  in  the  NAIC's  solvency  regulations  for 
insurance  companies  operating  in  the  United  States.  Despite  assur- 
ances of  regulatory  improvements  from  the  NAIC,  the  GAO  found 
that  key  weaknesses,  namely  vague  financial  regulations  stand- 
ards, too  little  focus  on  state  implementation  of  regulatory  authori- 
ties and  required  practices,  and  inconsistencies  in  the  documenta- 
tion of  compliance  and  accreditation  decisions,  still  existed.  While 
crediting  NAIC  with  attempting  to  encourage  states  to  adopt  their 
standards,  the  GAO  continues  to  believe  that  the  NAIC  is  not  yet  a 
credible  mechanism  for  regulating  state  insurance  departments. 

Officials  for  the  NAIC  again  testified  that  the  GAO's  criticisms 
of  their  program  for  solvency  reform  were  exaggerated.  The  NAIC 
explained  that  it  has  made  key  improvements  in  their  solvency 
reform  program  that  would  ensure  effective  monitoring  of  insurers' 
financial  condition,  as  well  as  attacking  fraud  and  mismanage- 
ment. Despite  the  attempts  to  improve  their  solvency  program, 
many  questions  remain  regarding  the  effectiveness  of  the  program, 
and  the  ability  of  NAIC  to  enforce  its  own  policies. 

One  major  problem  discussed  at  length  in  the  Subcommittee's 
hearings  was  the  NAIC's  response  to  the  failure  of  the  First  Execu- 
tive Corporation  and  its  two  major  insurance  subsidiaries,  Execu- 
tive Life  of  New  York  and  Executive  Life  based  in  California. 
These  companies  failed  in  April  1991,  after  investors,  policyholders, 
and  state  regulators  finally  determined  that  the  vast  holdings  of 
junk  bonds  owned  by  First  Executive  would  not  be  sufficient  to 
meet  its  life  insurance  obligations.  The  Subcommittee  had  held  a 
public  hearing  in  June  1990  raising  many  of  these  same  concerns, 
which  had  been  widely  reported  in  the  press  at  that  time. 

When  New  Jersey  and  other  states  began  seeking  financial  as- 
surances from  First  Executive  to  cover  policyholders  in  their  states, 
the  NAIC  held  a  secret  meeting  in  December  1991.  The  assembled 
insurance  commissioners,  as  members  of  the  NAIC,  voted  unani- 
mously at  that  meeting  to  announce  that  the  life  insurance  subsidi- 
aries of  First  Executive  were  in  no  imminent  financial  danger  and 
to  condemn  individual  state  efforts  to  protect  policyholders  within 
their  jurisdictions.  Despite  the  NAIC's  optimism  and  efforts  to  en- 
force its  will,  the  First  Executive  empire  was  taken  over  by  state 
regulators  in  California  and  New  York  only  three  months  later. 

The  Subcommittee  pursued  its  long-standing  interest  in  the  oper- 
ations of  First  Executive  and  its  life  insurance  companies  by  ar- 
ranging in  May  1991  to  work  closely  with  the  newly-elected  Califor- 
nia Insurance  Commissioner.  The  goal  of  the  Subcommittee  and 
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the  new  Insurance  Commissioner  was  to  determine  what  regula- 
tory failures  had  permitted  First  Executive  to  grow  from  $800  mil- 
lion to  $19  billion  in  only  10  years,  with  over  60  percent  of  its 
assets  being  placed  in  junk  bonds.  Appropriate  subpoenas  were 
issued  by  the  Subcommittee  to  obtain  the  necessary  information 
relative  to  the  causes  of  First  Executive's  demise.  The  Subcommit- 
tee's investigation,  in  cooperation  with  the  California  Insurance 
Commissioner,  has  proceeded  methodically  with  the  able  assistance 
of  accountants  and  investigators  from  the  GAO. 

A  public  hearing  was  held  on  September  9,  1992  to  examine  the 
industry  and  regulatory  practices  that  permitted  the  failures  of 
First  Executive's  life  insurance  subsidiaries,  the  use  of  publicly- 
owned  holding  companies  as  a  device  to  manipulate  the  insurance 
regulatory  system,  and  the  accounting  and  valuation  gimmicks. 
The  GAO  testified  that  the  four  insurers  it  examined  failed  largely 
because  of  reckless  practices  of  poorly  controlled  growth,  account- 
ing gimmicks,  and  risky  high-yield  investments.  The  GAO  also  said 
that  regulators  failed  to  respond  to  danger  signals,  and  did  not 
take  timely  or  forceful  action  to  avert  failures  or  minimize  policy- 
holder loss. 

The  Insurance  Commissioners  for  California  and  New  York  both 
testified  that  while  there  were  weaknesses  in  their  respective  de- 
partments, the  basic  policies  on  the  books  for  regulating  insurance 
are  sound  and  effective.  The  major  focus  of  the  hearing's  inquiry 
was  on  the  practices  of  Executive  Life  Insurance  of  California 
(ELIC).  California  Commissioner  John  Garamendi  acknowledged 
that  the  primary  problem  that  occurred  in  the  ELIC  debacle  was 
the  regulators'  unwillingness  to  implement  and  enforce  the  estab- 
lished policies.  Had  the  existing  policies  been  enforced  when  the 
red  flags  began  to  rise  about  the  financial  dealings  to  ELIC,  the 
Commissioner  said  that  the  failure  would  have  at  least  been  mini- 
mized, if  not  avoided.  The  Superintendent  of  New  York's  Insurance 
Department,  Salvatore  R.  Curiale,  testified  that  his  department's 
handling  of  the  problems  with  Executive  Life  of  New  York  could 
have  been  better,  but  he  said  that  they  have  closed  the  policy  en- 
forcement gaps  that  allowed  the  problems  to  fester. 

Monitoring  and  Controlling  International  Insurers  and  Rein- 
surers 

The  impact  of  the  international  insurance  and  reinsurance 
market  on  policyholders  and  claimants  in  the  United  States  has 
been  another  key  area  of  interest  to  the  Subcommittee.  After  thor- 
oughly investigating  the  failure  of  Transit  Casualty  Company,  esti- 
mated to  cost  the  public  approximately  $3  billion,  the  Subcommit- 
tee began  inquiring  two  years  ago  into  the  foreign  relationships 
which  played  a  major  role  in  Transit's  mismanagement.  The  pri- 
mary foreign  connection  for  Transit  was  a  very  close  relationship 
with  the  Weaver's  Underwriting  Agency  in  London,  England, 
which  handled  billions  of  dollars  in  overseas  reinsurance  place- 
ments for  Transit. 

The  Weaver's  Underwriting  Agency  was  owned  by  London 
United  Investments,  a  publicly-held  British  company,  which 
became  insolvent  itself  in  1990.  The  primary  business  of  Weaver's 
and  London  United  Investments  was  to  place  untold  billions  of  dol- 
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lars  of  high-risk  U.S.  commercial  insurance  coverage  into  the 
worldwide  market  through  the  Weaver's  agency  in  London,  even 
after  the  collapse  of  Transit  in  1985.  Such  extremely  risky  cover- 
ages included  liability  insurance  for  pharmaceutical  companies, 
chemical  manufacturers,  major  accounting  firms,  lawyers,  doctors, 
and  hospitals,  as  well  as  director  liability  insurance  for  many  sav- 
ings and  loan  institutions  in  the  United  States. 

Interviews  conducted  by  Subcommittee  staff  in  the  United  States 
and  Great  Britain  confirmed  that  mismanagement  and  financial 
misrepresentation  may  have  been  a  substantial  factor  in  the  ability 
of  Weaver's  to  attract  vast  amounts  of  business  at  very  low  rates. 
Subsequent  investigations  by  British  regulatory  authorities  have 
also  raised  the  possibility  of  fraudulent  conduct  by  the  manage- 
ment of  London  United  Investments  in  achieving  its  aura  of  suc- 
cess. Although  the  Subcommittee  has  not  completed  its  inquiry  in 
this  area,  the  Weaver's  situation  clearly  demonstrates  the  vast 
magnitude  of  problems  which  can  arise  in  international  insurance 
markets  when  proper  solvency  regulation  is  not  routinely  applied. 
Claims  are  still  being  paid  through  the  defunct  Weaver's  organiza- 
tion, under  the  guidance  of  British  regulators,  but  there  is  substan- 
tial uncertainty  remaining  as  to  whether  all  policyholders  in  the 
United  States  will  receive  the  claims  payments  to  which  they  are 
entitled.  The  Subcommittee  will  continue  to  pursue  its  investiga- 
tion of  the  Weaver's  situation  and  other  international  problem 
companies  as  they  affect  the  insurance  marketplace  and  this  coun- 
try. 

The  Subcommittee  has  requested  that  GAO  evaluate  the  new  Eu- 
ropean Economic  Community  system  for  regulating  insurance  in 
order  to  answer  two  basic  questions:  (a)  How  will  the  regulatory 
changes  in  Europe  affect  the  quality  of  insurance  sold  in  the 
United  States?  and  (b)  What  can  we  learn  from  the  European  Eco- 
nomic Community  regarding  multi-state  solvency  regulation.  This 
study  should  help  Congress  in  evaluating  trade  and  tax  arguments 
being  made  to  oppose  strengthening  solvency  requirements  for  for- 
eign insurers  and  reinsurers  involved  in  the  United  States  market. 

Improving  Law  Enforcement 

During  the  course  of  the  Subcommittee's  investigation  of  insur- 
ance company  failures,  there  has  been  evidence  of  deception  and 
fraud.  Many  of  the  problems  which  led  to  the  failures  of  Mission 
Insurance  Company,  Integrity  Insurance  Company,  Transit  Casual- 
ty Company,  and  the  Executive  Life  Insurance  Companies  are  exac- 
erbated by  the  involvement  of  foreign  companies  and  persons 
beyond  the  jurisdiction  of  regulators  in  the  United  States.  The  Sub- 
committee has  followed  the  criminal  investigation  and  prosecution 
of  Mr.  Carlos  Miro  who  caused  the  failure  of  Anglo-American  In- 
surance Company.  Mr.  Miro  is  currently  being  held  in  a  Louisiana 
jail  awaiting  trial.  The  cases  of  James  R.  Wining  and  Willie  A. 
Schonacher  relating  to  Omaha  Indemnity  Company  are  also  being 
closely  monitored.  These  cases  appear  to  be  impressive  examples  of 
successful  law  enforcement.  To  assist  Congress  in  considering  Fed- 
eral insurer  solvency  legislation,  the  Subcommittee  will  seek  the 
assistance  of  the  Federal,  state,  and  local  enforcement  officials  to 
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learn  how  criminal  cases  in  this  area  are  developed,  and  what  type 
of  resources  are  required. 

Improper  Overseas  Activities  by  U.S.  Defense  Contractors 

In  1991,  the  Subcommittee  initiated  an  inquiry  into  the  adequacy 
of  compliance  with  both  the  security  laws  and  the  Foreign  Corrupt 
Practices  Act  by  various  defense  contractors,  as  well  as  the  impact 
of  certain  defense  procurement  activities  on  interstate  and  foreign 
commerce.  The  inquiry  was  prompted  by  the  so-called  "Dotan 
Affair"  and  subsequent  revelations  concerning  corruption  in  the 
administration  of  foreign  military  assistance  funds  given  to  Israel. 

The  Dotan  affair  involves  General  Electric  (GE),  Pratt  &  Whit- 
ney, Textron  Lycoming,  Allison  Engine  Distributor,  and  numerous 
smaller  U.S.  companies.  To  date,  General  Electric  and  a  Pratt  & 
Whitney  subcontractor  have  pled  guilty  to  criminal  activities  relat- 
ing to  the  Dotan  affair.  In  addition,  since  beginning  the  Dotan  in- 
quiry, the  Subcommittee  has  received  evidence  regarding  four  U.S. 
defense  contractors  in  other  foreign  locations,  including  Greece, 
Turkey,  Egypt,  and  Saudia  Arabia.  These  cases  are  all  being  pur- 
sued by  various  combinations  of  the  Subcommittee,  the  GAO,  the 
DOD,  and  the  Justice  Department.  Subcommittee  hearings  relating 
to  these  questionable  activities  are  anticipated  in  1993. 

The  Dotan  Affair 

The  United  States  awards  Israel  about  $1.8  billion  per  year  in 
foreign  military  assistance  funds.  The  majority  of  these  funds  are 
supposed  to  be  spent  in  the  United  States,  according  to  guidelines 
issued  by  the  Department  of  Defense's  Defense  Security  Assistance 
Administration  (DSAA),  which  oversees  the  military  assistance  pro- 
gram. As  a  general  matter,  DSAA  and  the  military  services  direct- 
ly and  closely  scrutinize  the  expenditure  of  foreign  military  assist- 
ance funds  in  the  United  States.  In  the  case  of  monies  awarded  to 
Israel,  however,  the  Israeli  Minister  of  Defense  is  largely  responsi- 
ble for  the  oversight  function.  To  that  end,  the  Ministry  operates  a 
mission  in  New  York  City  with  approximately  250  employees.  Most 
of  the  $1.8  billion  per  year  awarded  to  Israel  is  spent  at  the  direc- 
tion of  this  New  York  mission  with  only  minimal  oversight  by 
American  authorities. 

In  the  Spring  of  1991,  Rami  Dotan,  a  brigadier  general  in  the  Is- 
raeli Air  Force  (IAF),  pled  guilty  in  an  Israeli  military  court  to  di- 
verting U.S.  foreign  military  assistance  funds.  Mr.  Dotan  was  sen- 
tenced to  13  years  in  prison  and  demoted  to  the  rank  of  private. 
The  former  brigadier  general  had  been  accused  of  using  his  posi- 
tions as  Chief  of  the  IAF  Propulsion  branch  to  direct  contracts  to 
American  and  Israeli  aircraft-engine  manufacturing,  servicing,  and 
provisioning  companies  in  exchange  for  kickbacks.  Mr.  Dotan's  ef- 
forts were  part  of  a  complex  scheme,  involving  Israeli  subcontrac- 
tors, European  bank  accounts,  and  a  Swiss  trading  firm  named 
Ellis,  A.G. 

On  July  23,  1992,  GE  pled  guilty  to  a  number  of  criminal  viola- 
tions and  agreed  to  pay  $69  million  to  resolve  the  criminal  and 
civil  penalties.  Barely  a  week  later,  on  July  29,  1992,  the  Subcom- 
mittee held  its  first  hearing  on  the  Dotan  Affair.  The  Subcommit- 
tee was  told  that,  starting  in  early  1984,  General  Dotan  and  Her- 
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bert  Steinler,  a  GE  manager,  had  laundered  approximately  $40 
million  of  U.S.  foreign  military  assistance  through  GE  by  creating 
thousands  of  false  vouchers  to  fund  military  equipment  that  was 
never  delivered  and  by  inflating  the  price  of  equipment  that  was 
delivered.  Approximately  $35  million  of  these  funds  were  then  fun- 
neled  through  a  shell  company  in  New  Jersey  run  by  a  friend  of 
Mr.  Steinler.  Most  of  the  laundered  funds  were  transferred  to 
Israel  where,  according  to  GE,  they  were  used  for  projects  on  Israe- 
li military  bases — projects  that  were  not  authorized  by  the  United 
States  Government.  However,  more  than  $11  million  in  laundered 
funds  was  transferred  to  various  European  bank  accounts  where 
the  cash  was  literally  carried — physically — from  bank  to  bank  in 
an  effort  to  mask  the  transactions.  Much  of  the  money  was  ulti- 
mately deposited  in  a  Swiss  trading  company  called  Ellis  A.G.  (This 
company  is  well-known  to  both  the  Subcommittee  and  the  Securi- 
ties and  Exchange  Commission  as  a  result  of  its  involvement  in  a 
long-running  insider  trading  investigation.) 

The  Subcommittee,  the  Justice  Department,  and  the  Department 
of  Defense  have  so  far  been  unable  to  determine  the  purpose  of  this 
diversion  scheme  or  the  ultimate  use  to  which  the  money  was 
put — or  intended  to  be  put.  Despite  prior  agreements,  the  Govern- 
ment of  Israel  to  date  has  not  allowed  the  Department  of  Defense 
or  the  Justice  Department  to  interview  the  key  Israeli  players  in 
this  matter,  including  General  Dotan,  Harold  Katz,  and  Yoram 
Ingbir.  In  late  December  1992,  the  Subcommittee  was  informed  by 
the  Justice  Department,  however,  that  a  tentative  agreement  may 
soon  be  reached  that  would  allow  limited  access  to  these  individ- 
uals in  early  1993. 

Adequacy  of  Disclosure  at  McDonnell  Douglas 

During  the  102nd  Congress,  the  Subcommittee  reviewed  matters 
relating  to  the  McDonnell  Douglas  Corporation  as  a  case  study  in 
the  fairness  and  accuracy  of  securities  filings.  McDonnell  Douglas 
is  the  nation's  largest  defense  contractor,  producing  weapon  sys- 
tems for  all  three  military  services,  including  attack  helicopters, 
fighters,  transports,  and  trainer  aircraft.  On  October  3,  1991,  the 
Subcommittee  held  a  hearing  to  determine  the  status  of  the  major 
McDonnell  Douglas  programs,  and  evaluate  the  company's  disclo- 
sures. 

McDonnell  Douglas  has  been  experiencing  serious  cost,  schedule 
and  performance  problems  with  virtually  all  of  its  major  new  de- 
fense programs,  including  the  $35  billion  C-17  Air  Force  cargo  air- 
craft, the  $6  billion  T-45  Navy  trainer  aircraft,  and  the  $57  billion 
A- 12  Navy  carrier-based  attack  aircraft.  By  the  time  the  A- 12 
attack  craft  was  canceled,  the  project  had  experienced  serious  de- 
velopment difficulties  and  had  run  more  than  a  billion  dollars  over 
its  contract  amount.  McDonnell  Douglas  has  recognized  a  loss  of 
$350  million  on  this  contract.  The  company  could,  however,  owe 
the  government  another  $850  million  if  the  company  loses  its  legal 
challenge,  in  which  the  company  is  arguing  that  the  contract  can- 
cellation should  be  categorized  as  one  made  for  convenience,  rather 
than  default. 

The  Subcommittee  learned  that  the  ultimate  cancellation  of  the 
A-12,  I.R.S.  liabilities  exceeding  $1  billion,  and  continuing  substan- 
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tial  overruns  on  the  fixed-price  contracts  for  the  C-17  and  T-45 
combined  to  cause  serious  financial  difficulties  for  McDonnell 
Douglas.  These  difficulties,  in  turn,  led  McDonnell  Douglas  to  re- 
quest a  variety  of  forms  of  government  relief,  including  interest- 
free  loans,  deferrals  of  tax  liabilities,  postponements  of  obligations 
owed  to  the  Pentagon  and  even  a  taxpayer  bailout,  all  totaling  sev- 
eral billion  dollars.  The  Subcommittee  examined  when  the  compa- 
ny's shareholders  were  told  of  the  potential  magnitude  of  these 
problems. 

The  Subcommittee's  investigation  thus  far  indicates  that  poor 
management  has  been  the  primary  cause  of  the  problems  plaguing 
McDonnell  Douglas.  For  example,  in  a  meeting  on  Friday,  Septem- 
ber 27,  1991,  the  Under  Secretary  of  Defense  told  Subcommittee 
staff  that  he  had  visited  the  C-17  plant  in  January  and  found  the 
situation  "deplorable."  This  information  was  subsequently  con- 
firmed at  an  October  3,  1991  hearing  by  another  DOD  official.  The 
Contract  Administration  Office  had  rated  McDonnell  Douglas  i  'un- 
satisfactory" in  many  areas,  including  subcontractor  management, 
manufacturing,  estimating  and  purchasing,  and  marginal  in  a 
number  of  others,  such  as  quality  assurance.  These  comments  came 
after  the  Air  Force  had  already  spent  over  $5  billion  on  C-17  devel- 
opment. 

Meanwhile,  it  apparently  took  five  years  of  development  for 
McDonnell  Douglas  to  discover  that  the  T-45  Navy  trainer  needed 
new  wings  and  a  new  engine  to  perform  its  mission.  Finally,  the 
Apache  helicopter  has  been  plagued  by  serious  parts  failure  prob- 
lems that  have  caused  the  Army  millions  of  dollars  in  repair  work 
and  have  also  resulted  in  very  low  availability  rates. 

By  the  end  of  the  102nd  Congress,  new  issues  regarding  McDon- 
nell Douglas  were  surfacing,  including  a  new  estimate  on  the  cost 
to  complete  C-17  development  that  exceeds  $8  billion — an  overrun 
of  between  $1  billion  and  $1.5  billion,  In  addition,  the  Army  Crimi- 
nal Investigations  Division  has  opened  a  case  into  concerns  raised 
by  the  Subcommittee  regarding  the  settlement  of  $30  million  in  de- 
fective pricing  on  the  Apache  for  $1.4  million.  Finally,  the  GAO 
will  complete  two  reviews  early  in  1993  involving  McDonnell  Doug- 
las's Apache's  30mm  gun  and  its  inability  to  manage  its  subcon- 
tractors. 

Adequacy  of  Disclosure  Regarding  the  Apache  Helicopter  Program 

During  1991,  the  Subcommittee  pursued  its  long-standing  inter- 
est in  the  performance  of  the  AH-64  Apache  attack  helicopter  and 
the  accuracy  with  which  this  major  military  program  has  been  de- 
scribed to  shareholders  and  potential  corporate  investors  by  the 
helicopter's  manufacturer,  McDonnell  Douglas  Corporation. 

In  mid-1989,  the  Subcommittee  had  asked  the  GAO  to  begin  eval- 
uating the  reliability  of  and  logistical  support  for  the  Apache.  The 
GAO  testified  before  the  Subcommittee  at  a  hearing  in  April  of 
1990  and  also  issued  a  written  report  in  September  of  the  same 
year.  The  GAO  identified  numerous  parts  failures  as  well  as  logisti- 
cal support  and  force  structure  problems.  In  fact,  GAO  officials 
considered  the  problems  to  be  so  serious  that  they  recommended  no 
additional  helicopters  be  bought.  They  suggested  that  the  Army  in- 
stead spend  some  of  the  resources  dedicated  to  procurement  to  fix 
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the  parts  failure  problems.  The  Army,  however,  refused  to  curtail 
acquisitions,  asserting  that  the  problems  identified  by  the  GAO 
were  being  addressed. 

According  to  the  GAO,  the  Apache's  problems  resulted  in  low 
availability  rates — in  other  words,  only  a  relatively  small  percent- 
age of  the  helicopters  were  available  to  perform  all  or  a  part  of 
their  mission  at  any  given  time.  The  GAO  cautioned  that  if  the 
Apache  could  not  meet  its  availability  goals  in  peacetime,  there 
was  reason  to  question  whether  it  could  meet  its  availability  goals 
in  wartime. 

At  about  the  same  time  the  GAO  issued  its  report,  the  Army  de- 
ployed part  of  the  Apache  helicopter  force  to  Saudi  Arabia  for  Op- 
eration Desert  Shield.  The  Army  claimed  high  availability  rates 
and  few  problems.  The  contrast  between  these  claims  and  the 
GAO's  report  interested  the  Subcommittee.  In  the  fall  of  1990,  the 
Subcommittee  therefore  asked  the  GAO  to  visit  Saudi  Arabia  and 
determine  firsthand  how  the  Apache  was  obtaining  these  high 
availability  rates.  On  February  22,  1991,  the  Subcommittee  held  a 
closed  hearing,  where  GAO  officials  testified  on  their  firsthand  ob- 
servations of  the  Apache  in  Saudi  Arabia.  After  the  war  ended,  the 
Subcommittee  voted  to  release  the  hearing  transcript  to  the  public. 

The  GAO  found  all  the  same  problems  confronting  the  Apache  in 
pre-war  Saudi  Arabia  that  had  been  observed  in  the  peacetime 
United  States.  The  GAO  learned  that  the  Army  obtained  the  high 
availability  rates  only  by  taking  extraordinary  measures.  The 
Army  had  located  most  of  the  Apache  battalions  with  intermediate 
and  higher  level  maintenance  units  that  would  normally  be  long 
distances  to  the  rear  of  the  battalions.  In  addition,  the  Apaches 
were  flying  very  few  hours  to  conserve  parts. 

The  GAO  left  the  war  zone  just  prior  to  the  start  of  hostilities 
and  thus  was  not  immediately  able  to  assess  the  helicopter's  per- 
formance in  combat.  The  GAO  has  continued  its  work,  however, 
with  the  goal  of  reporting  to  the  Subcommittee  on  how  the  Apache 
actually  performed  in  combat  during  Operation  Desert  Storm.  The 
Subcommittee  will  be  following  the  Apache  program  in  the  future. 

Roll-Ups  of  Limited  Partnerships  at  BankAtlantic 

In  January  1991,  the  Subcommittee  began  an  investigation  of  the 
completed  1989  and  proposed  1991  roll-ups  of  real  estate  limited 
partnerships  by  the  BankAtlantic  Financial  Corporation  of  Miami, 
Florida.  Rollups  are  the  consolidation  of  limited  partnerships  and 
the  exchange  of  partnership  shares  for  common  stock  or  deben- 
tures issued  by  another  entity. 

Although  the  Subcommittee  initially  focused  on  the  fairness  of 
the  roll-ups  to  the  limited  partners,  the  Subcommittee  soon  discov- 
ered a  second  issue  which  was  relevant  to  certain  provisions  of  the 
banking  reform  legislation  then  under  consideration  by  Congress. 
The  structure  of  BankAtlantic  Financial  Corporation  as  a  bank 
holding  company  that  was  also  engaged  in  real  estate  investment 
activities  resembled  the  structure  of  the  commercial  bank  holding 
companies  which  were  envisioned  in  the  proposed  banking  reform 
package.  In  this  respect,  BankAtlantic  Financial  Corporation 
served  as  a  case  study.  It  illuminates  not  only  the  behavior  of  a  fi- 
duciary in  a  real  estate  investment,  but  also  and  in  particular  a  fi- 
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duciary  who  is  faced  with  competing  responsibilities  to  his  varied 
holdings.  One  individual,  Alan  Levan,  faced  potential  conflicts 
while  acting  simultaneously  as  the  Chief  Executive  Officer  and 
largest  shareholder  of  BankAtlantic,  Chief  Executive  Officer  and 
largest  shareholder  of  the  holding  company,  and  managing  and 
general  partner  of  the  real  estate  investments. 

BankAtlantic  Financial  Corporation  began  as  a  real  estate  in- 
vestment company,  but  it  is  now  primarily  a  bank  holding  compa- 
ny. BankAtlantic  Financial  Corporation  has  controlled  a  Ft.  Lau- 
derdale savings  bank  since  1987.  The  holding  company  spent  about 
$29  million  of  cash  between  1983  and  1987  to  obtain  a  majority  in- 
terest in  the  bank.  After  the  1989  roll-up  transaction*  the  company 
invested  an  additional  $7.9  million  of  cash,  plus  holding  company 
stock,  to  increase  its  ownership  in  the  bank  to  70%.  The  holding 
company  used  another  $2.7  million  to  finance  other  capital  infu- 
sions to  the  bank.  The  savings  bank  now  comprises  about  98%  of 
the  holding  company's  assets.  Despite  these  investments,  however, 
the  bank  operated  at  a  loss  in  each  of  the  last  three  years  and  re- 
ported in  December  1990  that  it  had  failed  to  meet  its  regulatory 
capital  requirements.  In  fact,  Mr.  Levan  told  the  Subcommittee 
staff  that  buying  the  bank  was  a  mistake. 

Without  the  roll-ups,  the  holding  company  might  not  have  had 
the  capital  needed  to  finance  the  bank.  For  example,  at  the  end  of 
1988,  the  holding  company  had  a  cash  balance  of  $624,000.  By  the 
end  of  1990,  the  holding  company  had  a  negative  cash  balance  of 
$84,000.  After  paying  roll-up  expenses,  including  interest  of  about 
$6  million  on  debentures  issued  to  limited  partners,  the  holding 
company  has  netted  approximately  $13  million  cash  from  the  real 
estate  sales.  Since  then,  more  than  $10  million  has  been  used  to 
infuse  the  bank  with  capital. 

Some  of  the  limited  partners  believe  that  their  general  partner, 
Alan  Levan,  who  is  also  the  Chairman  and  Chief  Executive  Officer 
of  the  bank  and  holding  company,  took  advantage  of  the  real  estate 
investors  to  provide  the  cash  needed  by  his  bank.  They  complain 
that  Mr.  Levan  obtained  cash  and  real  estate  that  he  quickly  con- 
verted to  cash,  while  they  were  left  with  subordinated  debentures, 
amounting  to  junk  bonds,  issued  by  a  troubled  bank  holding  compa- 
ny. According  to  Mr.  Levan,  however,  in  1988-89,  the  holding  com- 
pany and  bank  were  not  able  to  borrow  money  anywhere.  By  trad- 
ing bonds  for  real  estate  with  the  limited  partners  and  selling  the 
real  estate  on  behalf  of  the  holding  company,  Mr.  Levan  obtained 
cash  for  his  bank.  The  bank,  however,  remained,  in  the  words  of  a 
Miami  banking  consultant,  a  '  'below-average  thrift,  an  underper- 
forming  thrift." 

The  limited  investors  in  the  real  estate  could  not  look  to  Federal 
regulators  for  help.  The  Federal  agencies  with  regulatory  responsi- 
bility for  the  roll-ups  and  the  bank  are  not  responsible  for  ensuring 
the  deal  is  a  good  one  for  the  investors.  The  Securities  and  Ex- 
change Commission  (SEC)  was  responsible  for  assuring  effective 
disclosure  of  the  transactions,  but  had  no  responsibility  for  assur- 
ing their  substantive  merit.  The  bank  regulators  were  responsible 
for  reviewing  the  merits  of  the  roll-ups,  but  only  from  the  view- 
point of  the  bank.  Before  the  1989  transaction  could  commence,  for 
example,  the  Federal  Home  Loan  Bank  Board,  predecessor  of  the 
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Office  of  Thrift  Supervision  (OTS),  reviewed  and  approved  the 
transaction  as  in  the  best  interests  of  the  bank.  The  limited  part- 
ners, however,  were  left  with  little  protection.  They  only  received  a 
340-page  prospectus  reviewed  and  declared  effective  by  the  SEC. 

This  concern  for  the  interests  of  the  insured  savings  bank  over 
the  interests  of  investors  was  made  clear  in  SEC  and  OTS  testimo- 
ny at  the  Subcommittee's  July  10,  1991  hearing.  James  Doty,  SEC 
General  Counsel,  testified  that  the  SEC's  role  was  to  conduct  a 
review  for  disclosure  in  the  roll-up  prospectus.  Timothy  Ryan,  Di- 
rector of  OTS,  testified  that  the  OTS  and  the  bank  holding  compa- 
ny had  an  agreement,  wherby  the  holding  company  promised  to 
maintain  specified  levels  of  capital  in  the  bank,  infusing  funds 
when  necessary.  Furthermore,  Mr.  Ryan  testified  that  Mr.  Levan's 
actions  with  respect  to  the  limited  partners  were  of  concern  to  the 
OTS  primarily  as  they  reflected  on  his  abilities  as  a  fiduciary  to 
the  bank. 

In  that  regard,  OTS  had  ordered  the  bank  to  hire  a  law  firm  to 
conduct  an  investigation.  However,  it  came  to  light  in  the  hearing 
that  the  law  firm  selected  to  conduct  the  investigation  could  have  a 
conflict  of  interest — it  had  previously  represented  other  companies 
involved  in  roll-up  transactions.  After  the  hearing,  OTS  advised  the 
Subcommittee  that  the  bank  had  selected  another  law  firm  to  con- 
duct the  investigation.  In  response  to  Subcommittee  questioning, 
the  OTS  also  reported  that  the  Secret  Service  had  begun  investiga- 
tions of  former  officers  of  the  bank  for  their  role  in  an  alleged  em- 
bezzlement scheme  and  a  supposed  fraud  case. 

The  Subcommittee  is  continuing  its  investigation. 

Adequacy  of  Disclosure  and  Regulation  with  Regard  to  the  Stotler 
Group 

The  Subcommittee  is  looking  into  the  complex  circumstances  sur- 
rounding the  collapse  of  Stotler  and  Company,  Stotler  Group,  Inc. 
and  certain  related  entities.  These  events  raise  a  number  of  ques- 
tions about  the  adequacy  of  regulation  and  oversight  in  the  futures 
industry.  The  Subcommittee  is  considering,  among  other  things, 
the  reasons  for  the  months  of  inactivity  by  the  Commodity  Futures 
Trading  Commission  (CFTC)  and  the  Chicago  Board  of  Trade  given 
that  both  appear  to  have  been  monitoring  Stotler's  financial  health 
since  1987  because  of  concerns  about  Stotler's  thin  capital  base  and 
rapid  growth. 

On  March  1,  1991,  the  Subcommittee  asked  GAO  to  analyze  and 
compare  two  reports  submitted  by  the  SEC  and  CFTC  and  to  make 
recommendations  on  how  future  situations  like  Stotler  might  be 
avoided.  The  Subcommittee  had  sent  two  letters  dated  July  31,  and 
August  23,  1990,  to  the  Securities  and  Exchange  Commission  (SEC) 
and  a  letter  dated  August  9,  1990,  to  the  CFTC  opening  an  inquiry 
into  the  collapse  of  the  Stotler  entities  as  well  as  into  the  events 
leading  up  to  the  institution  of  enforcement  actions  against  Stotler 
and  Company.  The  CFTC  had  submitted  its  report  on  October  18, 
1990,  and  the  SEC  submitted  its  report  on  February  7,  1991. 

Stotler  Group  was  a  holding  company  with  six  subsidiaries.  One 
subsidiary,  Stotler  and  Company,  was  registered  as  a  futures  com- 
mission merchant  (FCM)  and  as  a  government  securities  broker- 
dealer.  Another  subsidiary,  Stotler  Funds,  was  registered  as  a  com- 
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modity  pool  operator.  R.G.  Dickinson  (Dickinson)  was  a  wholly- 
owned  subsidiary  of  SFS,  Inc.,  which  in  turn  was  wholly  owned  by 
yet  another  subsidiary  of  Stotler  Group,  Stotler  Financial  Crop. 
Dickinson  was  an  Iowa-based  securities  brokerage  and  investment 
banking  firm  which  was  acquired  by  Stotler  Group,  through  sub- 
sidiaries, on  June  2,  1989.  It  had  been  registered  as  a  broker — 
dealer  with  the  SEC  and  had  been  a  member  of  the  national  Asso- 
ciation of  Securities  Dealers  since  the  mid-1950s.  Dickinson  had 
been  registered  with  the  CFTC  as  an  FCM  since  February  27,  1982. 
As  of  July  13,  1990  and  for  at  least  the  preceding  two  years,  Dickin- 
son had  held  no  customer  funds  or  property  on  behalf  of  futures 
customers. 

Stotler  and  Company,  Stotler  Group  and  Stotler  Financial  Corp. 
filed  voluntary  bankruptcy  petitions  on  August  24,  1990.  Previous- 
ly, involuntary  bankruptcy  petitions  had  been  filed  against  Stotler 
Group  (August  3,  1990)  and  Stotler  Funds  (August  9,  1990).  Stotler 
and  Company  commenced  actively  winding  down  its  customer  busi- 
ness on  July  12,  1990. 

At  all  times  relevant  to  this  inquiry,  Karsten  Mahlmann,  Chair- 
man of  the  Chicago  Board  of  Trade,  was  also  Chairman  of  Stotler 
Group.  The  chain  of  events  that  forced  Stotler  from  the  futures 
business  for  lack  of  capital  was  apparently  triggered  by  the  disal- 
lowance in  mid-July  of  all  but  $500,000  of  an  unusual  inter-compa- 
ny transfer  of  $13.4  million  between  Stotler  and  Company  and  its 
parent,  Stotler  Group,  earlier  in  the  year. 

Auditing  and  Accounting 

Since  February  1985,  the  Subcommittee  has  conducted  an  exten- 
sive investigation,  and  held  more  than  25  public  hearings,  regard- 
ing the  adequacy  of  the  financial  disclosure  regulatory  system  for 
publicly-owned  corporations.  That  system  was  established  by  Con- 
gress more  than  fifty  years  ago  to  protect  investors  and  the  public 
from  misleading  and  incomplete  information.  The  disclosure-based 
regulatory  system  set  forth  in  the  securities  laws  relies  upon  Feder- 
al agencies  and  independent  audit  firms  to  assure  that  corporate 
financial  reports  present  the  results  of  business  activities  in  a  fair 
and  accurate  manner. 

As  the  primary  agency  responsible  for  administering  the  Federal 
securities  laws  disclosure  requirements,  the  Securities  and  Ex- 
change Commission  (SEC)  has  broad  authority  to  establish  auditing 
and  accounting  requirements  for  public  companies  and  independ- 
ent audit  firms.  This  authority  includes  the  enforcement  responsi- 
bility for  disciplining  persons,  companies,  and  audit  firms  which 
violate  the  disclosure  laws  and  regulations.  To  a  large  extent,  the 
SEC  has  confined  itself  to  a  narrow  oversight  role,  and  has  depend- 
ed on  corporations  and  private  professional  groups  to  police  them- 
selves. 

During  the  Subcommittee's  hearings,  many  concerns  were  raised 
regarding  the  SEC's  reluctance  to  use  its  regulatory  authority  di- 
rectly and  effectively  to  require  better  auditing  and  accounting 
standards,  thus  protecting  the  public  from  fraudulent  or  mislead- 
ing financial  reports.  These  concerns  have  been  accompanied  by 
calls  for  more  stringent  enforcement  actions  to  deter  incompetence 
and  international  wrongdoing.  The  Subcommittee's  goal  is  to 
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assure  that  the  disclosure  regulatory  system  operates  effectively 
through  vigorous  administration  and  enforcement  by  the  SEC  and 
other  Federal  agencies. 

In  addition  to  active  administration  and  enforcement  by  Federal 
agencies,  the  disclosure  system  set  forth  in  the  securities  laws 
relies  upon  audits  conducted  by  private  accounting  firms  serving 
the  public  interest  as  independent  auditors.  Only  these  independ- 
ent audits  regularly  check  the  accuracy  and  fairness  of  corporate 
financial  information  given  to  the  public.  As  such,  the  auditor  is 
the  foundation  of  disclosure  regulatory  system  established  by  Con- 
gress, and  the  auditor's  competence  and  professionalism  determine 
the  effectiveness  of  that  system. 

The  Subcommittee's  hearings  have  focused  on  the  accounting 
profession's  auditing  standards,  the  self-regulatory  structure,  the 
rules  affecting  auditor  independence,  and  the  process  for  setting  ac- 
counting standards.  Although  these  standards  and  regulatory 
mechanisms  operate  in  the  private  sector,  they  have  the  de  facto 
force  of  Federal  regulation  because  they  are  recognized  by  the  SEC 
and  other  Federal  agencies.  Broad  policy  issues,  including  those 
raised  by  the  National  Commission  on  Fraudulent  Financial  Re- 
porting (the  Treadway  Commission),  and  specific  audit  problems 
have  been  identified  during  the  Subcommittee's  hearings.  The  Sub- 
committee has  closely  examined  auditing  and  accounting  problems 
associated  with  the  failures  of  E.S.M.  Government  Securities,  Inc., 
American  Savings  and  Loan  Association,  Home  State  Savings 
Bank,  Beverly  Hills  Savings  and  Loan  Association,  the  ZZZZ-Best 
Company,  Mission  Insurance  Company,  Transit  Casualty  Company, 
and  First  Executive  Corporation. 

Over  the  past  few  years,  the  Subcommittee  has  provided  assist- 
ance in  drafting  legislation  that  would  require  independent  audi- 
tors to  perform  more  comprehensive  audits  of  corporate  clients. 
Specifically,  the  proposed  legislation  would  require  corporate  man- 
agers to  assess  the  adequacy  of  internal  controls  and  independent 
auditors  to  give  a  public  opinion  on  the  management  assessment  of 
that  adequacy.  It  would  also  require  auditors  to  inform  the  SEC 
when  they  resign  because  of  fraudulent  activity  by  corporate  man- 
agers. 

The  Subcommittee  has  requested  assistance  of  the  SEC  to  inquire 
into  problems  with  insurance  company  holding  companies.  The 
purposes  of  the  inquiry  are:  (1)  to  determine  the  nature  and  extent 
of  holding  company  activities  as  they  relate  to  the  securities  mar- 
kets and  the  soundness  of  insurance  companies  regulated  by  the 
states;  (2)  to  assess  the  adequacy  and  interrelationships  of  the  SEC 
and  state  insurance  regulators  in  meeting  their  respective  statuto- 
ry monitoring  and  enforcement  activities;  (3)  to  determine  whether 
new  laws  in  this  area  are  necessary;  and  (4)  to  assess  the  adequacy 
of  the  SEC,  independent  audit  firms,  and  accounting  standard-set- 
ting bodies  in  meeting  their  respective  responsibilities  to  develop 
proper  accounting  standards  and  enforce  accurate  financial  report- 
ing and  complete  disclosure  by  insurance  holding  companies. 

The  Subcommittee  intends  to  continue  probing  accounting  and 
reporting  problems,  and  the  GAO  has  been  asked  to  study  existing 
weaknesses  not  addressed  by  the  Securities  and  Exchange  Commis- 
sion, the  Financial  Accounting  Standards  Board,  state  insurance 
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regulators,  and  the  accounting  profession.  In  many  respects, 
nobody  really  knows  the  true  financial  condition  of  insurance  com- 
panies, due  to  faulty  and  conflicting  accounting  methods.  Much 
like  the  savings  and  loan  industry,  significant  variations  between 
regulatory  accounting  rules  and  generally  accepted  accounting 
principles  have  provided  a  fertile  area  for  creative  gimmicks  that 
mask  actual  problems  causing  insolvencies  until  it  is  too  late. 

Multiple  Listing  of  Options 

During  the  past  Session,  the  Subcommittee  closely  monitored  the 
SEC's  regulatory  activities  with  regard  to  innovations  in  the  listing 
of  stock  options. 

In  June  1987,  the  SEC  proposed  Rule  19c-5  to  end  the  allocation 
system  and  instead  permit  the  multiple  listing  of  standardized  op- 
tions on  all  eligible  exchange-listed  stocks.  In  February  1988,  a 
public  hearing  on  the  proposed  rule  was  held  and  on  May  26,  1989, 
a  final  rule  was  adopted.  The  rule  provides  that,  commencing  Janu- 
ary 22,  1990,  an  options  exchange  may  list  up  to  ten  classes  of 
standardized  put  and  call  options  overlying  exchange-listed  stocks 
that  were  also  listed  on  another  options  exchange  on  or  before  Jan- 
uary 22,  1990.  In  addition,  effective  January  21,  1991,  Rule  19c-5 
amends  exchange  rules  to  prohibit  any  exchange  from  limiting  by 
any  means  its  ability  to  list  any  stock  options  class  because  that 
options  class  is  listed  on  another  exchange. 

In  September  1989,  at  the  request  of  the  Philadelphia,  Pacific, 
and  New  York  Stock  Exchanges,  the  Tellefsen  Consulting  Group, 
Inc.  submitted  a  report  to  the  SEC.  The  Tellefsen  report  found  that 
an  ITS-style  linkage,  dubbed  the  Options  Market  Integration 
System  (OMINTS),  offered  "the  most  efficient  and  effective  return 
in  terms  of  protecting  the  public  customer  and  meeting  the  mar- 
ketplace's ability  to  implement  such  a  system."  The  Philadelphia 
Stock  Exchange  sent  a  letter  to  the  SEC  committing  to  funding  20 
percent  of  the  costs  of  developing  OMINTS.  This  commitment  was 
contingent  upon  SEC  support  for  (1)  requiring  all  of  the  options  ex- 
changes to  participate  in,  and  bear  their  fair  share  of,  the  costs  of  a 
linkage;  and  (2)  deferring  for  eight  to  twelve  months  the  January 
22,  1990,  start-up  date  for  multiple  trading,  to  permit  the  construc- 
tion of  the  linkage  to  be  completed  on  the  schedule  envisioned  in 
the  report. 

Meanwhile,  however,  the  American  Stock  Exchange  and  Chicago 
Board  Options  Exchange  commissioned  a  study  by  Yakov  Amihud 
and  Haim  Mendelson,  and,  in  January  1990,  submitted  their  report 
which  recommended  against  the  adoption  of  OMINTS  and  for  the 
implementation  of  Rule  19c-5  on  "a  limited  experimental  basis." 

In  November  1989,  the  Subcommittee  sent  letters  to  the  SEC  and 
the  five  options  exchanges,  commencing  a  formal  investigation  of 
the  adoption  and  implementation  of  Rule  19c~5  by  the  SEC.  On  No- 
vember 6,  1989,  the  Chairmen  and  Ranking  Republican  Members  of 
this  Subcommittee  and  of  the  Subcommittee  on  Telecommunica- 
tions and  Finance  wrote  the  SEC  asking  whether  it  intended  to  re- 
consider its  decision  to  approve  Rule  19c-5  without  appropriate 
customer  protection  measures  and,  if  so,  what  date  had  been  sched- 
uled for  such  reconsideration. 


335 


The  SEC  responded  to  the  Subcommittee  by  letters  dated  Janu- 
ary 9,  January  23,  and  January  29,  1990.  The  SEC,  by  letters  dated 
January  9,  1990,  asked  each  of  the  options  exchanges  to  commit  to 
work  together  with  the  other  exchanges  to  develop  a  plan  for  a 
market  linkage  system  on  an  accelerated  basis,  and  also  to  refrain 
from  trading  any  options  then  listed  on  a  different  exchange  until 
June  30,  1990.  "If  by  that  time  an  appropriate  linkage  plan  has 
been  developed,  the  Commission  will  favorably  consider  a  further 
voluntary  deferral  during  the  construction  of  the  linkage  system." 
At  the  same  time,  Chairman  Breeden  declined  to  urge  the  Commis- 
sioners to  take  action  to  suspend  or  rescind  Rule  19c-5.  Thus,  all 
prospective  options  listings  will  be  available  for  multiple  trading 
once  Rule  19c-5  becomes  effective.  Finally,  Chairman  Breeden 
asked  the  Commission's  staff  to  work  with  the  options  exchanges  in 
the  development  of  a  market  linkage  system,  and  to  monitor  close- 
ly multiple  trading  in  any  newly  listed  options  to  determine  if  fur- 
ther steps  to  protect  investors  may  be  necessary. 

On  June  29,  1990,  Chairman  Breeden  wrote  to  the  five  options 
exchanges  asking  that  each  exchange  extend  its  earlier  commit- 
ment to  refrain  from  listing  any  options  that  were  traded  on  an- 
other options  exchange  until  October  1,  1990,  and  to  submit  a  joint 
industry  plan  for  an  options  market  linkage  on  or  before  Septem- 
ber 21,  1990. 

In  light  of  the  significant  progress  made  by  the  exchanges  on  the 
design  of  the  Public  Investor  Privilege  Express  (PIPE)  options  link- 
age, on  October  17,  1990,  Chairman  Breeden  wrote  to  the  ex- 
changes asking  them  to  extend  the  commitment  to  refrain  from 
listing  any  existing  options  until  February  1,  1991,  and  to  submit  to 
the  Commission,  or  or  before  December  1,  1990,  the  final  joint  in- 
dustry plan  for  an  options  market  linkage  to  allow  the  Commission 
to  evaluate,  and  to  seek  comment  on,  the  plan  before  the  voluntary 
deferral  expires  on  February  1. 

In  July  1991,  the  Committee  on  Options  Proposals  (COOP),  com- 
prised of  25  brokerage  firms,  representatives  from  the  options  ex- 
changes and  two  floor  professionals,  unanimously  rejected  the 
PIPE  options  linkage  plan.  The  COOP  cited  the  cost  of  develop- 
ment and  maintenance,  with  the  former  estimated  at  from  $8  mil- 
lion to  $10  million,  while  annual  maintenance  would  cost  an  esti- 
mated $1  million.  A  majority  favored  the  development  of  a  "trade- 
through"  rule  instead. 

In  early  August,  Chairman  Breeden  sent  letters  to  the  exchanges 
saying  he  would  extend  until  December  31  the  moratorium  on  the 
startup  of  multiple  listing  of  options.  On  August  29,  the  SEC  voted 
to  approve  lower  listing  standards  for  stock  options  effective  Octo- 
ber 21.  The  SEC  decision,  which  could  make  up  to  another  150 
stocks  eligible  for  options  listing,  will  end  a  requirement  that  a 
company  must  earn  at  least  $1  million,  during  the  previous  eight 
quarters  before  an  option  on  its  stock  can  be  listed  on  an  exchange, 
and  makes  stocks  trading  for  as  low  as  $7.50  per  share  eligible  for 
options  trading  (previously,  the  minimum  price  was  $10  a  share). 
The  exchanges  submitted  a  list  of  81  new  options  that  may  be 
listed  under  the  relaxed  standards. 

Separately,  the  options  exchanges,  suffering  from  a  lack  of 
volume,  were  forced  to  make  sharp  cuts  in  capital  expenditures 
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and  staff  levels,  including  their  surveillance  and  enforcement  oper- 
ations. The  most  drastic  cuts  occurred  at  the  Chicago  Board  Op- 
tions Exchange  which  announced  a  10  percent  reduction.  These  de- 
velopments raise  significant  questions  about  the  ability  of  the  ex- 
changes to  handle  the  costs  of  listing  new  options  and  the  regula- 
tory problems. 

In  October,  COOP  members  agreed  by  a  vote  of  20  to  7  that  with- 
out a  linkage  system,  implementing  the  power  listing  standards 
should  be  delayed.  But  recognizing  that  the  SEC  was  unlikely  to 
delay  the  lower  listing  standards,  COOP  voted  15  to  8  in  favor  of 
staggering  the  new  listings.  COOP  members,  along  with  many  floor 
specialists  and  market  makers,  are  concerned  that,  with  so  many 
new  options  being  listed  at  once,  it  will  be  both  difficult  to  decide 
where  the  primary  market  belongs  and  hard  to  accurately  monitor 
for  trade-through  violations.  Although  floor  brokers  maintain  that 
they  will  guarantee  against  trade-throughs  to  protect  their  custom- 
ers, without  a  strong  trade-through  or  mechanical  monitoring 
mechanism,  determining  if  and  when  a  trade-through  has  occurred 
is  almost  impossible.  The  Subcommittee  shares  these  concerns  and 
will  continue  to  monitor  the  options  markets  to  ascertain  whether 
they  protect  investors  adequately  or  whether  legislation  may  be 
necessary. 

The  Securities  Investor  Protection  Corporation  (SIPC) 

During  the  102d  Congress,  the  Subcommittee  monitored  the  ef- 
fectiveness of  the  Securities  Investor  Protection  Corporation  (SIPC). 
The  SIPC  was  established  in  1970  to  provide  protection  up  to  limits 
established  in  the  Securities  Investor  Protection  Act  for  the  ac- 
counts of  customers  of  broker-dealers.  However,  the  securities  in- 
dustry has  changed  so  dramatically  during  the  last  20  years  that 
questions  have  arisen  as  to  whether  SIPC's  historical  experience 
provides  a  firm  basis  for  predicting  future  demands  upon  the  SIPC 
fund.  The  financial  demands  of  increasingly  larger  liquidations  and 
the  failure  of  three  of  the  largest  15  broker-dealers  within  an  18- 
month  period  in  the  late  1980s  prompted  the  SIPC  Board  to  com- 
mission Deloitte  &  Touch  to  conduct  a  special  study  of  the  SIPC 
fund  and  funding  requirements. 

The  Subcommittee  reviewed  Deloitte's  report,  The  Securities  In- 
vestor Protection  Corporation  Special  Study  of  The  SIPC  Fund  and 
Funding  Requirements  (October  8,  1990).  That  report  confirmed  the 
validity  of  using  broken-dealer  Focus  reports  to  measure  potential 
SIPC  exposure,  and,  based  upon  that  approach,  SIPC's  maximum 
exposure  could  be  as  high  as  $1.24  billion.  "[W]e  believe  that  (using 
the  Focus  measures)  the  SIPC  Fund  and  funding  structure  is  ade- 
quate to  fund  maximum  probable  losses  and  intermediate  cash 
flows,"  said  the  report. 

In  closing,  however,  we  note  that  the  cash  requirements  to 
fund  the  liquidation  of  a  very  major  firm  could  well  deplete 
the  SIPC  Fund  almost  entirely.  Thus,  while  the  current  SIPC 
Fund  and  funding  would  appear  to  be  adequate  to  manage  a 
major  failure  or  failures,  there  is  a  significant  policy  question 
as  to  whether  a  fully  depleted  SIPC  Fund  would  provide  the 
kind  of  public  confidence  in  the  securities  industry  which  the 
existence  of  SIPC  is  extended  to  foster. 
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SIPC  Study,  Part  III,  p.  27. 

As  a  consequence,  at  its  February  1991  meeting,  the  SIPC  Board 
determined  that  the  fund  should  be  increased  to  $1  billion  and  cre- 
ated a  Task  Force  to  evaluate  and  develop  recommendations  both 
on  SIPC's  assessment  structure  and  alternatives  to  payments  in 
cash.  The  Report  and  Recommendations  of  the  SIPC  Task  Force  on 
Assessments  presented  to  the  SIPC  Board  on  September  26,  1991, 
made  a  number  of  recommendations,  most  of  which  were  accepted. 
However,  the  Board  set  the  annual  growth  rate  for  the  SIPC  fund 
at  10  percent  per  year  rather  than  the  8  percent  recommended  by 
the  Task  Force. 

On  February  20,  1991,  the  Subcommittee  asked  the  General  Ac- 
counting Office  (GAO)  to  review  the  operations  and  solvency  of 
SIPC. 

On  September  28,  1992,  the  GAO  submitted  its  report,  Securities 
Investor  Protection:  The  Regulatory  Framework  Has  Minimized 
SIPC's  Losses  (GAO/GGD-92-109).  The  central  conclusion  of  this 
report — that  SIPC's  funding  requirements  and  market  stability 
depend  upon  the  quality  of  regulatory  oversight  of  the  industry — 
underscores  the  need  for  the  Securities  and  Exchange  Commission 
(SEC)  and  self-regulatory  organizations  (SROs)  to  be  diligent  in 
their  oversight  of  the  industry  and  their  enforcement  of  the  net 
capital  and  customer  protection  rules.  The  report  provides  recom- 
mendations to  improve  SEC  and  SIPC  disclosures  to  customers  and 
SEC's  oversight  of  SIPC's  operations. 

The  Subcommittee  will  continue  to  monitor  this  area  and  oversee 
the  implementation  of  GAO's  recommendations. 

The  SEC's  Electronic  Data  Gathering,  Analysis,  and  Retrieval 
(EDGAR)  System 

During  the  past  Congress,  the  Subcommittee  pursued  its  long- 
standing efforts  to  monitor  and  evaluate  the  progress  of  the  Securi- 
ties and  Exchange  Commission's  Electronic  Data  Gathering,  Analy- 
sis, and  Retrieval  (EDGAR)  system.  The  Subcommittee  originally 
initiated  an  investigation  into  problems  with  the  EDGAR  system  in 
1985.  In  response  to  findings  and  recommendations  by  the  Subcom- 
mittee, as  well  as  activities  of  the  House  Committee  on  Govern- 
ment Operations'  Subcommittee  on  Government  Operations  and 
the  General  Accounting  Office  (GAO),  Section  35A  (Requirements 
for  the  EDGAR  System)  of  the  Securities  Exchange  Act  of  1934  was 
enacted  in  1987.  See  H.R.  Rpt.  100-296  (September  9,  1987),  P.L. 
100-181  (December  4,  1987).  Among  other  things,  Section  35A  re- 
quired the  SEC  to  report  EDGAR's  progress  to  the  Congress  every 
six  months  until  December  1990,  when  EDGAR  was  projected  to  be 
fully  operational.  On  September  3,  1992,  the  SEC  submitted  to  Con- 
gress a  voluntary  updated  status  report  as  of  March  31,  1992. 

The  December  31,  1990  status  report  had  revealed  substantial 
delays  in  the  development  schedule  and  significant  cost  overruns. 
On  December  9,  1991,  the  Subcommittee  had  therefore  asked  the 
GAO  to  perform  a  comprehensive  audit  of  the  EDGAR  system.  This 
request  was  prompted  by  the  following  concerns,  which  the  Sub- 
committee highlighted  in  its  letter  to  the  GAO: 

The  date  when  the  pilot  program  filers  may  send  live  filings 
on  the  new  EDGAR  system  had  slipped  approximately  14 
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months  from  the  original  schedule  that  was  forecast  in  late 
1988.  The  scheduled  phase-in  of  the  first  2,500  mandated  filers 
also  had  slipped  approximately  20  months.  As  a  consequence  of 
the  delay  in  the  development  schedule,  the  report  indicated 
that  the  cost  reimbursement  phase  of  the  contract  would  run 
until  September  30,  1993,  instead  of  February  4,  1992,  as  origi- 
nally planned.  In  addition,  the  first  significant  test  group  of 
EDGAR  filers  would  not  be  fully  phased  onto  EDGAR  until 
November  1992. 

With  respect  to  cost,  the  cumulative  cost  of  the  EDGAR  pilot 
under  the  original  contracts  which  ran  from  May  1,  1984 
through  March  31,  1989  was  $28,195,000.  BDM  International 
Inc.  (BDM)  took  over  operation  of  the  pilot  on  April  1,  1989. 
BDM  has  reported  the  cost  of  operating  the  EDGAR  pilot  from 
April  1,  1989  through  December  31,  1990  at  $1,943,000.  This 
cost  is  embedded  in  the  operational  contract  costs.  The  total  of 
all  EDGAR-related  expenditures  through  December  31,  1990 
was  reported  at  $24,227,000.  This  total,  notes  the  report,  does 
not  include  any  of  the  costs  associated  with  the  design,  devel- 
opment and  operation  of  the  EDGAR  pilot  between  May  1, 
1984  and  March  31,  1989  as  noted  above.  The  SEC's  total  obli- 
gations under  the  EDGAR  contract  have  risen  to  $62,723,463 
from  the  original  commitment  of  $51,524,268  when  the  con- 
tract was  signed  on  January  4,  1989.  Contract  modifications 
during  the  reporting  period  account  for  $5,523,017  of  this  in- 
crease. A  Five  Year  Strategic  Plan  for  EDGAR  indicates  that 
contract  costs  for  the  eight-year  life  of  the  contract  may  equal 
or  exceed  $76.5  million. 
The  March  31,  1992  status  report  revealed  further  delays  in 
project  implementation  and  cost  overruns,  as  well  as  plans  by  the 
SEC  to  reorganize  and  improve  project  management.  According  to 
the  SEC,  the  eight-year  EDGAR  contract  is  projected  to  cost  $78.3 
million.  This  is  $9.5  million  above  the  current  contract  commit- 
ment of  $68.8  million  and  $26.8  million  over  the  original  award. 

On  September  30,  1992,  the  GAO  submitted  its  report,  SEC:  Ef- 
fective Development  of  the  EDGAR  System  Requires  Top  Manage- 
ment Attention  (GAO/IMTEC-92-85).  The  GAO  found,  among  other 
things,  that  EDGAR  was  "3  years  behind  schedule  and  nearly  $20 
million  over  its  original  cost  estimate,  due  mainly  to  continual  in- 
creases in  the  number  of  requirements  that  users  would  like  the 
system  to  meet." 

According  to  the  GAO,  system  mismanagement  is  a  serious  prob- 
lem: the  SEC  lacks  an  effective  top-management  mechanism  for 
overseeing  EDGAR.  Therefore,  the  GAO  recommended  that  the 
SEC  require  its  executive  director  to: 

obtain  and  prioritize  users'  needs  and  system  requirements; 
set  realistic  project  schedules  and  decision  milestones;  and 
establish  problem  tracking  and  resolution  methods. 
To  accomplish  these  actions,  the  GAO  recommended  the  creation 
of  a  top  management  steering  committee.  In  addition,  the  GAO 
said  that  the  SEC  should  resume  sending  biannual  reports  on 
EDGAR's  status  to  the  appropriate  Congressional  committees  until 
EDGAR  is  implemented,  and  should  take  steps  to  ensure  that  such 
EDGAR  status  reports  are  timely. 
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On  October  8,  1992,  the  Subcommittee  asked  the  SEC  to  advise 
the  Subcommittee  by  the  close  of  business  on  Friday,  October  30, 
1992,  as  to  what  actions,  if  any,  the  agency  had  taken  or  planned  to 
take  to  solve  the  significant  problems  with  EDGAR.  "I  will  be 
loathe  to  recommend  continued  funding  for  EDGAR  without 
prompt  and  effective  solutions  to  the  cost  overruns  and  schedule 
delays,"  stressed  Chairman  Dingell. 

The  SEC  responded  by  letter  dated  December  17,  1992,  largely 
dismissing  the  GAO's  main  criticisms,  but  claiming  that  the  agency 
felt  that  "the  recommendations  made  in  the  GAO  report  are  con- 
sistent with  actions  that  have  been  underway  in  the  agency  since 
late  1991."  The  SEC  refused  to  comply  with  GAO's  recommenda- 
tion that  it  submit  voluntary  biannual  reports  to  Congress  on  the 
status  of  EDGAR  until  EDGAR  is  implemented,  and  told  the  Sub- 
committee it  would  have  to  rely  on  the  agency's  annual  budget  and 
reauthorization  documents. 

The  Subcommittee  has  referred  the  SEC's  letter  to  the  GAO  for 
evaluation  and  comment. 

The  Subcommittee  also  asked  the  GAO  (by  a  letter  dated  June 
25,  1992)  to  review  several  concerns  of  the  Taxpayer  Assets  Project 
pertaining  to  public  access  to  data  within  EDGAR.  Specifically,  the 
GAO  was  asked  to  determine  (1)  whether  the  SEC's  approach  to 
providing  public  access  to  EDGAR  data  is  consistent  with  applica- 
ble statutes,  and  (2)  whether  concerns  pertaining  to  the  cost  and 
means  of  accessing  EDGAR  data  expressed  in  the  Project's  June  17, 
1992  letter  to  SEC  Chairman  Breeden  reflected  a  full  and  accurate 
understanding  of  the  SEC's  plans. 

In  a  letter  report  submitted  on  September  30,  1992,  the  GAO 
found  that  SEC's  approach  to  providing  public  access  to,  and  dis- 
semination of,  EDGAR  data  was  consistent  with  the  specific  re- 
quirements Congress  established  for  the  system  in  Section  35A  of 
the  Securities  Exchange  Act. 

According  to  the  GAO,  some  of  the  concerns  expressed  by  the 
Taxpayer  Assets  Project  did  not  reflect  a  full  and  accurate  under- 
standing of  the  approach  provided  for  under  the  EDGAR  legisla- 
tion and  contract.  For  example,  the  Project's  concern  that  public 
access  to  EDGAR  is  limited  to  SEC  reading  rooms  in  three  cities 
does  not  reflect  the  Commission's  current  plans.  Beginning  in  1993, 
the  Commission  intends  to  make  EDGAR  information  available  at 
its  headquarters  and  at  all  regional  and  branch  offices — a  total  of 
13  cities. 

Other  concerns,  while  reflecting  an  understanding  of  the  EDGAR 
legislation  and  contract,  raised  public  policy  questions  that  were 
beyond  the  scope  of  the  GAO's  review. 

The  American  Stock  Exchange's  Emerging  Company  Marketplace 
(ECM) — The  Listing  of  PNF  Industries  Inc. 

The  Subcommittee  is  looking  into  the  complex  circumstances  sur- 
rounding the  development  of  ECM  and  the  policies  and  procedures 
followed  in  "screening"  companies  seeking  to  list  on  the  ECM,  as 
well  as  the  application  of  those  policies  to  the  listing  of  PNF  Indus- 
tries, Inc.  (PNF),  one  of  the  initial  group  of  22  companies  listed  on 
the  ECM. 
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The  development  of  a  marketplace  for  emerging  companies  had 
been  under  consideration  at  the  Exchange  for  several  years.  On  Oc- 
tober 1,  1991,  the  Exchange  submitted  to  the  SEC  a  proposed  rule 
change  to  amend  the  Amex  Company  Guide  to  add  a  section  estab- 
lishing listing  criteria  for  the  ECM.  The  rule  filing  said  that  the 
ECM  would  be  an  '  'incubator"  marketplace  intended  to  allow 
promising  growth  companies  traded  over-the-counter,  which  did  not 
satisfy  the  Exchange's  present  listing  criteria,  to  take  advantage  of 
the  benefits  of  being  traded  on  an  exchange. 

On  March  2,  1992,  the  SEC  announced  its  Small  Business  Initia- 
tive which  included  many  proposals  to  modify  SEC  requirements 
for  initial  public  offerings  and  continuing  disclosure  by  small  busi- 
nesses. "The  Small  Business  Initiative  is  particularly  timely  in 
light  of  the  President's  request  that  all  federal  agencies  work  to 
eliminate  outdated  or  unnecessary  regulations  and  to  accelerate 
regulatory  initiatives  to  promote  economic  growth,"  noted  the  SEC 
statement.  On  March  5,  1992,  the  SEC  approved  the  Amex  rule- 
making proposal  on  ECM. 

Almost  immediately,  press  reports — "A  Market  for  'Pennies'  and 
'Shells',"  New  York  Times,  Thursday,  March  19,  1992;  "Curbing  the 
dogs:  The  Amex's  New  ECM,"  Barron's  March  23,  1992;  "The 
Amex:  A  Questionable  Seal  of  Approval,"  Business  Week,  April  13, 
1992;  and  "Dicey  Dealings;  Amex's  New  Market  For  'Emerging' 
Firms  Faces  Embarrassments,"  Wall  Street  Journal,  July  2,  1992— 
raised  serious  questions  about  the  questionable  regulatory  histories 
of  some  of  the  companies  and  their  principals,  and  about  whether 
the  Amex  had  adequately  investigated  the  penny  stocks  it  was  now 
listing  on  ECM.  Major  questions  were  raised  especially  about  the 
background  and  operations  of  PNF  and  that  of  its  principal  share- 
holder, Mr.  Avasso,  who  in  1986  had  been  permanently  barred  by 
the  Amex  for  Exchange  rule  violations  and  who  had  a  criminal 
record  as  well. 

In  response,  the  Subcommittee  wrote  to  GAO  on  July  9,  1992,  re- 
questing an  audit  of  the  Amex  screening  protocol  and  a  report  of 
GAO's  findings  and  recommendations.  That  project  is  ongoing.  The 
Subcommittee  will  review  the  GAO  report  when  complete,  and 
decide  what  further  action  to  take.  On  July  10,  1992,  the  Subcom- 
mittee wrote  to  the  SEC  requesting  that  agency's  evaluation  of  the 
Amex  ECM  screening  protocol,  and  asked  SEC  to  provide  a  full  fed- 
eral and  state  enforcement  profile  of  every  company  listed  on  the 
ECM  as  well  as  each  company's  officers,  directors,  and  principal 
shareholders.  A  response  was  requested  by  August  21,  but  to  date 
has  not  been  received. 

Separately,  the  Subcommittee  received  a  complaint  letter  con- 
cerning allegations  of  possible  violations  of  Exchange  rules  and  the 
federal  securities  laws  by  the  specialist  unit  for  PNF.  On  July  22, 
1992,  the  Subcommittee  referred  the  matter  to  the  SEC  and  to  the 
Amex  for  investigation  and  response.  On  September  10,  1992,  the 
SEC  responded  that  the  Amex  was  conducting  an  investigation  con- 
cerning PNF  and  was  addressing  specifically  the  allegations  involv- 
ing the  specialist  unit.  The  SEC  said  that  Amex  would  provide  the 
agency  with  any  findings  as  they  became  available  and  that  SEC 
staff  would  monitor  the  investigation  to  ensure  that  the  Amex  ful- 
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fills  its  obligations  as  a  self-regulatory  organization  under  the  Secu- 
rities Exchange  Act. 

On  July  27,  1992,  the  Amex  halted  all  trading  in  the  shares  of 
PNF  pending  receipt  of  information  it  requested  from  the  compa- 
ny, and  in  late  August  moved  to  permanently  delist  PNF.  The 
Amex  conducted  both  internal  and  external  investigations  and 
adopted  a  number  of  refinements  and  enhancements  to  the  Ex- 
change's policies  and  procedures  for  the  ECM.  On  October  8,  1992, 
Bevies  Longstreth,  partner  in  the  New  York  law  firm  of  Debevoise 
&  Plimpton  and  Governor  of  the  Exchange,  reported  to  the  Ex- 
change's Board  the  findings  and  recommendations  of  his  firm's  in- 
dependent review  of  this  matter.  The  report  found  that  the  Ex- 
change staff  had  adopted  "reasonable"  policies  and  procedures  with 
respect  to  the  screening  of  companies  for  listing  on  the  ECM,  but 
that  they  had  not  been  observed  in  all  instances.  The  report 
blamed  the  failure  of  the  Exchange  to  focus  on  Mr.  Avasso's  con- 
nection with  PNF  in  the  context  of  his  disciplinary  history  on 
"human  error"  due  to  "substantial  time  pressure"  and  a  "sense  of 
urgency"  to  accomplish  the  launch  of  ECM  as  quickly  as  possible. 
The  report  likewise  found  no  "wrongdoing"  on  the  part  of  the  spe- 
cialist unit,  in  particular,  by  Mr.  Van  Caneghan,  in  among  other 
things,  not  bringing  this  matter  to  the  attention  of  the  Exchange. 
The  report  developed  a  number  of  recommendations  which,  the 
Subcommittee  understands,  have  been  adopted  or  are  in  the  proc- 
ess of  being  adopted  by  the  Amex. 

The  Subcommittee  was  briefed  by  Mr.  Longstreth  on  November  2 
and  received  the  78-page  report  in  mid-November.  The  report 
raises  a  number  of  questions  which  the  Subcommittee  will  continue 
to  investigate  in  the  next  Congress. 

Farmers  Home  Administration  }s  Rental  Housing  Program 

The  Subcommittee  held  a  hearing  on  May  13,  1992,  to  examine 
the  Farmers  Home  Administration's  operation  and  oversight  of  a 
12  billion  dollar  rental  housing  program  for  the  rural  poor.  At  the 
request  of  the  Subcommittee,  the  General  Accounting  Office  (GAO) 
had  reviewed  the  program,  including  the  role  of  brokerage  firms  in 
the  syndicated  sale  of  tax  credits  provided  in  connection  with  the 
program.  The  GAO  reported  extraordinary  rates  of  returns — some 
as  high  as  950  and  970  percent — for  developers  under  the  program, 
as  well  as  widespread  fraud  and  abuse  in  the  program.  The  GAO 
found  that  low-income  rural  housing  projects  were  not  only  "highly 
profitable"  but  also  "low  risk"  for  developers.  It  concluded  that  the 
total  amount  of  assistance  to  developers  was  "excessive"  and  that 
developers  were  being  paid  more  than  is  necessary  to  encourage 
the  construction  of  housing  projects,  both  the  Farmers  Home  Ad- 
ministration and  the  Department  of  Agriculture's  Office  of  Inspec- 
tor General  described  fraud  in  the  program  as  significant  or  ramp- 
ant, and  recognized  that  improved  internal  controls  were  needed. 
Corrective  action  is  underway,  and  the  Subcommittee  will  be  moni- 
toring it,  as  well  as  the  incentives  provided  to  developers,  closely. 
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ENERGY  INVESTIGATIONS  AND  OVERSIGHT  ACTIVITIES 

Environment,  Health,  and  Safety  at  Department  of  Energy  Nuclear 
Weapons  Facilities 

During  1992,  the  Subcommittee  pursued  its  long-standing  inter- 
est in  monitoring  actual  or  potential  environmental,  health  and 
safety  problems  at  the  nuclear  weapons  facilities  operated  by  the 
DOE.  These  efforts  follow  up  on  the  Subcommittee's  June  1989 
report,  ' 'Health  and  Safety  at  the  Department  of  Energy's  Nuclear 
Weapons  Facilities,"  which  concluded  that  the  DOE  was  neglecting 
health  and  safety  matters  throughout  the  nuclear  weapons  com- 
plex. 

The  Subcommittee  is  deeply  interested  in  the  impact  of  the 
DOE's  plans  to  alter  the  management  of  the  nuclear  weapons  com- 
plex to  reflect  changing  requirements  regarding  environmental, 
health  and  safety  standards.  The  new  plans  involve  reduced  em- 
phasis on  weapons  and  material  production  and  increased  empha- 
sis on  environmental  and  health  regulation  compliance,  and  on  site 
cleanups,  with  the  selection  of  separate  contractors  to  handle  the 
environmental  remediation  programs.  In  this  connection,  the  Sub- 
committee has  been  considering  the  DOE's  environmental  restora- 
tion and  waste  management  programs  from  both  a  health-benefit 
and  cost-effectiveness  perspective.  The  Subcommittee  has  also  been 
examining  whether  the  DOE  is  conducting  its  cleanup  activities  in 
an  expeditious,  but  safe  manner. 

First,  the  Subcommittee  requested  on  October  7,  1991,  that  the 
GAO  review  the  DOE's  overall  policy  for  establishing  Environmen- 
tal Restoration  Management  Contractors  (ERMC).  Under  the  DOE 
plan,  environmental  cleanup  will  be  separated  from  production  and 
other  general  site  management  activities,  and  a  separate  contrac- 
tor will  be  retained  for  each.  The  DOE's  Fernald  and  Hanford  sites 
will  serve  as  pilot  tests  of  the  ERMC  concept.  This  new  policy  rep- 
resents a  dramatic  departure  from  previous  practice,  which  was  to 
retain  a  single  contractor  for  all  functions  at  a  site. 

On  August  14,  1992,  the  GAO  issued  its  report,  "DOE  Manage- 
ment: Impediments  to  Environmental  Restoration  Management 
Contracting."  The  GAO  found  that  while  the  DOE  has  set  impor- 
tant goals  for  the  ERMC,  such  as  improving  contractor  perform- 
ance, increasing  management  control  at  the  Hanford  site,  and  con- 
trolling costs,  the  ERMCs  may  experience  difficulty  in  achieving 
these  goals.  The  GAO  found  that  the  DOE  has  established  neither 
final  criteria  for  measuring  the  success  of  the  pilot  tests  nor  time- 
tables for  evaluation  efforts.  In  addition,  DOE  has  focused  only  lim- 
ited management  attention  on  providing  sufficient  personnel  and 
training  to  oversee  the  ERMC  pilot  tests.  The  GAO  recommended 
that  the  DOE  prepare  and  execute  a  plan  for  evaluating  the  pilot 
tests,  identify  the  staffing  and  training  needs  for  overseeing  the 
pilot  tests,  and  prepare  and  execute  a  plan  for  acquiring  and  train- 
ing the  necessary  staff. 

On  August  25,  1992,  the  Chairman  wrote  to  Secretary  Watkins 
expressing  concern  about  the  findings  of  the  GAO  report  which  re- 
vealed that  the  Department  had  not  done  the  planning  necessary 
to  achieve  the  touted  benefits  of  the  ERMC  approach  or  to  evaluate 
the  success  or  failure  of  the  ERMC  pilot  tests.  Particularly  disturb- 
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ing  was  the  fact  that,  notwithstanding  its  lack  of  preparedness,  the 
Department  had  already  awarded  its  first  ERMC  cleanup  contract 
at  Fernald  with  a  potential  value  of  $4  billion,  and  the  far  more 
complex  and  costly  test  at  Hanford  was  scheduled  to  begin  in 
March  1993.  The  Chairman  urged  that  Secretary  Watkins  consider 
positioning  the  commencement  of  the  Fernald  pilot  test  until  the 
Department  has  implemented  the  GAO's  recommendations.  Addi- 
tionally, the  Chairman  requested  the  deferral  of  the  ERMC  con- 
tract award  for  Hanford  until  the  benefits  of  the  ERMC  concept 
had  been  clearly  demonstrated. 

On  September  11,  1992,  Leo  P.  Duffy,  Assistant  Secretary  for  En- 
vironmental Restoration  and  Waste  Management,  wrote  the  Chair- 
man disagreeing  with  the  GAO's  findings  and  with  the  recommen- 
dations that  were  raised  by  the  Chairman  in  his  August  25  letter. 
On  November  2,  1992,  Secretary  Watkins  advised  that  he  had  de- 
cided not  to  delay  the  ERMC  pilot  test  at  either  Fernald  or  Han- 
ford, although  he  basically  agreed  with  the  recommendations  made 
by  the  GAO.  The  Subcommittee  requested  on  September  30,  1992 
that  the  GAO  evaluate  the  points  raised  in  Mr.  Duffy's  September 
11  letter.  The  Subcommittee  will  continue  to  pursue  this  issue. 

Second,  the  Subcommittee  is  continuing  its  investigation  of  envi- 
ronmental contamination  resulting  from  the  venting  into  the  at- 
mosphere of  217  kilograms  of  highly  enriched  uranium  at  the 
Portsmouth  Plant  during  1981-84.  On  March  14,  1990,  the  Chair- 
man wrote  to  Secretary  Watkins  insisting  that  environmental  sam- 
ples taken  at  the  time  of  the  venting  at  least  be  analyzed  by  the 
DOE's  Oak  Ridge  National  Laboratory.  These  samples  had  never 
been  analyzed  because  DOE  had  explicitly  instructed  the  contrac- 
tor not  to  do  so.  As  a  result  of  Subcommittee  prodding,  the  analysis 
was  finally  performed  and  submitted  to  the  Subcommittee  by  Sec- 
retary Watkins  on  May  10,  1991.  The  Subcommittee  staff  has  been 
evaluating  this  analysis,  along  with  documents  obtained  from  the 
DOE  pursuant  to  an  August  1990  Subcommittee  subpoena.  Addi- 
tional interviews  with  DOE  and  contractor  personnel  are  anticipat- 
ed. 

Third,  the  Subcommittee  is  investigating  allegations  of  serious 
environmental,  health  and  safety  problems  at  the  DOE's  Los 
Alamos  National  Laboratory.  A  number  of  these  problems  were 
outlined  in  a  series  of  articles  entitled  "Fouling  the  Nest,"  which 
appeared  in  The  New  Mexican  newspaper  during  February  1991. 
Concern  has  been  raised  because  a  27-page  booklet,  "Update  on  En- 
vironmental, Safety,  Health  and  Security  Issues,"  prepared  by 
DOE's  contractor  at  the  Los  Alamos  Laboratory  and  later  reprinted 
by  The  New  Mexican,  is  replete  with  inaccuracies  and  misinforma- 
tion. On  December  6,  1991,  the  Chairman  wrote  to  Secretary  Wat- 
kins requesting  that  DOE  examine  the  booklet  prepared  by  its  con- 
tractor and  respond  to  the  challenges  made  to  its  substance.  Secre- 
tary Watkins  responded  on  January  27,  1992  advising  that  the 
booklet  "gives  a  more  favorable  impression  of  the  environmental, 
safety,  health,  and  security  (ESH&S)  situation  at  Los  Alamos  Labo- 
ratory than  that  derived  in  subsequent  detailed  reviews  of 
ESH&S."  On  February  19,  1992,  the  Chairman  wrote  to  Secretary 
Watkins  requesting  that  arrangements  be  made  for  the  Subcom- 
mittee staff  to  visit  and  conduct  interviews  at  the  DOE's  Albuquer- 
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que  Field  Office  (which  has  management  responsibility  over  Los 
Alamos  Laboratory)  and  Los  Alamos  Laboratory.  The  Subcommit- 
tee will  continue  to  pursue  these  issues. 

Fourth,  on  February  19,  1992,  the  Chairman  wrote  Secretary 
Watkins  expressing  concern  about  the  reported  treatment  of 
Charles  D.  Varnadore,  an  employee  at  the  DOE's  Oak  Ridge  Na- 
tional Laboratory,  who  had  raised  health  and  safety  concerns.  Ac- 
cording to  a  media  report,  "plant  managers  retaliated  by  ordering 
him  to  sit  in  a  room  filled  with  toxic  and  radioactive  chemical  and 
do  useless  work."  The  Chairman  also  expressed  concern  that  the 
DOE  had  not  investigated  this  matter  properly.  On  April  9,  1992, 
Norman  R.  Augustine,  Chairman  and  Chief  Executive  Officer  of 
Martin  Marietta  Corporation,  who  operates  Oak  Ridge  National 
Laboratory  for  the  DOE,  told  the  Subcommittee  that  Martin  Mari- 
etta shares  the  Subcommittee's  concern  that  all  allegations  be  con- 
scientiously addressed  and  has  asked  Judge  William  Webster  to 
head  up  an  independent  review  of  this  matter. 

On  July  20,  1992,  the  Subcommittee  staff  was  briefed  by  DOE  of- 
ficials on  an  internal  DOE  investigation  related  to  Mr.  Varnadore's 
case,  '  'Report  of  Review  Into  Alleged  Health,  Safety,  and  Environ- 
mental Problems  at  the  Oak  Ridge  National  Laboratory."  The 
report  cited  problems  with  "management"  and  "culture"  in  the 
Analytical  Chemistry  Division  at  Oak  Ridge  National  Laboratory. 
The  Subcommittee  staff  also  reviewed  the  September  21,  1992 
report  issued  by  Judge  Webster.  The  Subcommittee  will  continue 
this  inquiry. 

Fifth,  in  early  1992,  the  Subcommittee  learned  of  a  potential 
problem  relating  to  the  overall  health  and  environment  of  the  Oak 
Ridge,  Tennessee,  community.  Dr.  William  K.  Reid,  an  oncologist 
and  hematologist  who  was  affiliated  with  the  Methodist  Medical 
Center  (MMC),  the  sole  community  hospital  in  Oak  Ridge,  publicly 
raised  in  question  of  whether  pollutants  from  the  DOE's  Oak  Ridge 
facilities  had  harmed  the  health  of  workers  and  area  residents.  Dr. 
Reid  did  not  profess  to  have  studied  the  issue  in  depth  or  reached 
definitive  conclusions,  but  asserted  that  it  was  an  area  that  merit- 
ed serious  scrutiny.  Dr.  Reid's  concerns  were  based  on  his  patients, 
who  seemed  to  be  experiencing  unusually  numerous  and  severe  ail- 
ments, including  autoimmune  disorders  and  renal  cancers. 

In  August  1991,  Dr.  Reid  called  the  Health  Director  of  Martin 
Marietta  Energy  Systems,  the  contractor  responsible  for  running 
the  Oak  Ridge  facilities  for  DOE.  Dr.  Reid  requested  information 
on  types  of  heavy  metals  that  he  should  be  looking  for  in  his  pa- 
tients. The  Health  Director  insisted  that  heavy  metals  and  possible 
related  health  problems  had  been  thoroughly  researched  and  were 
not  an  issue  in  Oak  Ridge.  According  to  Dr.  Reid,  the  Martin  Mari- 
etta Health  Director  was  quite  abrupt  and  offered  no  assistance. 
Several  weeks  after  Dr.  Reid  placed  the  phone  call,  MMC,  the  hos- 
pital where  Dr.  Reid  practiced,  initiated  a  review  of  his  profession- 
al work. 

Dr.  Reid  alleges  that  the  hospital  was  acting  at  the  behest  of 
Martin  Marietta  to  discredit  him  and  halt  his  inquiries  into  the 
possible  links  between  the  pollutants  from  Martin  Marietta's  facili- 
ties and  the  health  problems  of  local  residents.  MMC  is  extensively 
dependent  on  Martin  Marietta  for  its  business.  Connections  be- 
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tween  the  two  are  close:  for  example,  three  senior  Martin  Marietta 
officials,  including  the  president,  sit  on  the  hospital's  board  of 
trustees. 

Both  the  hospital  and  Martin  Marietta  have  denied  that  the  hos- 
pital's action  involving  Dr.  Reid  constituted  retaliation  for  Dr. 
Reid's  questions  about  the  environment  and  possible  health  prob- 
lems and  offered  alternative  explanations  for  why  Dr.  Reid  was  the 
subject  of  professional  review.  Yet,  there  are  numerous  inconsisten- 
cies and  discrepancies  in  the  facts,  as  related  by  representatives  of 
the  hospital  and  Martin  Marietta.  For  example,  in  May  1992, 
Martin  Marietta's  Health  Director  told  the  Subcommittee  that  he 
never  contacted  anyone  at  the  hospital  regarding  Dr.  Reid.  Yet,  a 
few  weeks  later,  the  hospital's  Executive  Vice-President  told  the 
Subcommittee  that  he  did  receive  a  telephone  call  from  Martin 
Marietta's  Health  Director  inquiring  about  Dr.  Reid.  Moreover, 
this  phone  call  occurred  right  after  Dr.  Reid's  call  to  the  Health 
Director.  Furthermore,  documents  subpoenaed  from  MMC  indicate 
considerable  anxiety  on  the  hospital's  part  about  Dr.  Reid's  investi- 
gations into  heavy  metal  presence  in  his  patients. 

These  discrepancies,  coupled  with  the  seeming  eagerness  of  both 
the  hospital  and  Martin  Marietta  to  force  Dr.  Reid  out  of  the  hospi- 
tal and  the  community,  raise  serious  questions.  This  is  particularly 
so  given  that  prior  Subcommittee  work  has  confirmed  that  health 
and  environmental  problems  have  existed  previously  in  the  Oak 
Ridge  community. 

In  connection  with  this  investigation,  the  Subcommittee  has  ob- 
tained numerous  documents  from  the  Secretary  of  Energy  pertain- 
ing to  metal  toxicity  and  contamination  among  Oak  Ridge  employ- 
ees and  the  possible  correlations  between  toxicity  and  various  dis- 
eases. The  Subcommittee  has  also  asked  the  Centers  for  Disease 
Control  (CDC)  and  the  ATSDR  to  conduct  health  studies  and  assess- 
ments of  the  Oak  Ridge  complex  and  community.  The  CDC, 
through  a  Memorandum  of  Understanding  between  the  DOE  and 
HHS,  is  involved  in  several  epidemiological  studies  at  Oak  Ridge. 
The  CDC  has  also  agreed  to  run  laboratory  tests  for  various  heavy 
metals  on  a  select  number  of  Dr.  Reid's  patients.  This  testing 
should  be  completed  by  the  end  of  January  1993.  The  ATSDR  has 
started  preliminary  work  on  a  health  assessment  in  the  Oak  Ridge 
area.  No  time  frames  have  yet  been  set.  At  the  Subcommittee's  re- 
quest, Dr.  Reid  has  provided  the  agencies  with  a  compilation  of 
data  derived  from  his  patients  in  order  to  facilitate  the  agencies' 
work.  Both  Federal  agencies  are  also  cooperating  with  the  State  of 
Tennessee  which  is  conducting  its  own  study,  a  dose  reconstruction 
of  health,  safety,  and  environmental  data  at  Oak  Ridge.  The  state's 
study  is  being  funded  by  the  DOE. 

The  Subcommittee  will  continue  to  monitor  the  fate  of  Dr.  Reid 
and  to  investigate  the  potential  health  problems  facing  Oak  Ridge, 
including  the  question  of  whether  pollutants  from  the  Federal  nu- 
clear facilities  have  had  detrimental  effects  on  the  workers  and  the 
residents  of  the  community. 
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Safeguards  and  Security  at  Department  of  Energy  Nuclear  Weapons 
Facilities 

Since  1982,  the  Subcommittee  has  been  investigating  the  adequa- 
cy of  safeguards  and  security  at  this  nation's  nuclear  weapons  fa- 
cilities. In  this  connection,  the  Subcommittee  has  endeavored  to 
maintain  close  communication  with  both  the  Secretary  of  Energy 
and  the  National  Security  Council.  The  Subcommittee  is  concerned 
about  national  security  vulnerabilities  at  certain  sites,  including 
possible  deficiencies  in  the  protection  of  classified  information,  the 
guarding  of  nuclear  materials,  and  the  clearance  of  personnel. 

Nuclear  materials  are  produced  by,  and  weapons  fabricated  at, 
DOE  facilities  around  the  country.  The  Department  is  responsible 
for  providing  adequate  security  at  these  facilities  to  prevent  poten- 
tial terrorist  attacks  or  attempted  sabotage.  Few  tasks  are  more 
important  than  protecting  special  nuclear  materials  {i.e.,  weapons- 
grade  plutonium  and  uranium)  from  theft  and  our  weapons  produc- 
tion facilities  from  sabotage. 

If  an  amount  of  plutonium  the  size  of  a  softball  were  stolen,  a 
weapon  could  be  fabricated  with  a  nuclear  yield  far  greater  than 
the  bombs  dropped  on  Hiroshima  and  Nagasaki.  A  terrorist  group 
successful  in  stealing  such  a  quantity  of  plutonium  could  attempt 
to  hold  our  major  cities  or  our  foreign  policy  hostage  to  its  de- 
mands. The  theft  of  a  nuclear  weapon  or  test  device  would  present 
an  even  greater  threat.  The  possible  theft  of  highly  sensitive  infor- 
mation and  technology  necessary  to  manufacture  plutonium  and  to 
construct  a  nuclear  weapon  or  device  also  poses  a  serious  danger. 

Approximately  14  critical  facilities  in  this  country  are  involved 
in  the  nuclear  weapons  program.  The  DOE  does  require  that  secu- 
rity at  each  facility  be  sufficient  to  counter  terrorist  and  insider 
threats  successfully.  Nonetheless,  based  on  classified  briefings  by 
the  DOE's  Office  of  Security  Evaluations  (OSE),  review  of  internal 
DOE  and  contractor  records,  analysis  of  reports  furnished  by  the 
GAO  and  the  IG,  and  investigations  conducted  by  the  Subcommit- 
tee staff,  the  Subcommittee  has  evidence  that  some  facilities  have 
major  problems  in  meeting  essential  minimum  security  standards. 
In  addition,  the  DOE  has  told  the  Subcommittee  that  the  recent 
changes  in  the  world  situation,  including  the  dismantling  of  U.S. 
nuclear  weapons  and  the  return  of  highly  enriched  uranium  and 
weapons  grade  plutonium  to  storage  at  DOE  sites,  will  place  in- 
creased demands  on  the  DOE's  safeguards  and  security  program. 

General  Management  Problems 

First,  the  Subcommittee  is  concerned  that  DOE  has  knowingly 
allowed  serious  safeguards  and  security  problems  at  the  Rocky 
Flats  Plant  to  go  uncorrected.  This  key  weapons  facility,  currently 
shut  down  because  of  health  and  safety  problems,  contains  large 
quantities  of  weapons-grade  plutonium. 

On  July  22,  1991,  the  Chairman  wrote  to  Secretary  Watkins  reit- 
erating concern  that  safeguards  and  security  have  not  improved 
sufficiently  to  protect  special  nuclear  materials  if  and  when  Rocky 
Flats  resumes  operation.  More  than  a  year  earlier,  on  June  6,  1990, 
the  Chairman  had  written  to  Secretary  Watkins  expressing  con- 
cern about  the  manner  in  which  the  DOE  was  handling  safeguards 
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and  security  at  the  plant.  Roughly  a  month  later,  Subcommittee 
staff  visited  the  DOE's  Albuquerque  Field  Office  and  the  Rocky 
Flats  Plant  for  briefings  on  safeguards  and  security  and  interviews 
with  DOE  and  contractor  personnel,  and  in  August  the  Subcommit- 
tee had  subpoenaed  documents. 

The  Subcommittee  realized  it  was  necessary  to  revisit  the  issue 
after  a  June  6,  1991  classified  briefing  on  Rocky  Flats  presented  to 
the  Subcommittee  staff  by  the  DOE's  Office  of  Security  Evaluation 
(OSE).  The  July  letter  was  also  prompted  by  reports  that  the  DOE 
was  making  a  concerted  effort  to  resume  operations  at  Rocky  Flats 
at  the  earliest  possible  date,  an  effort  that  since  has  been  aban- 
doned. 

On  September  19,  1991,  Secretary  Watkins  assured  the  Subcom- 
mittee that  he  will  not  authorize  resumption  of  plutonium  process- 
ing and  fabrication  activities  at  Rocky  Flats  until  he  is  convinced 
that  the  plant  is  safe  and  secure.  On  March  30,  1992,  the  Subcom- 
mittee staff  was  briefed  by  the  OSE  on  the  current  safeguards  and 
security  situation  at  Rocky  Flats.  The  Subcommittee  intends  to 
monitor  developments  at  Rocky  Flats  closely. 

Second,  the  lack  of  an  effective  and  independent  assessment 
function  at  the  DOE  Headquarters  level  was  a  significant  contrib- 
uting factor  in  problems  with  DOE's  safeguards  and  security  pro- 
gram. DOE's  OSE  was  under  the  same  supervisory  authority  as  the 
office  that  formulated  policy  for  defense  programs.  In  an  effort  to 
strengthen  OSE's  independence,  Energy  Secretary  James  D.  Wat- 
kins  informed  the  Subcommittee  on  April  3,  1990  that  he  had  re- 
moved OSE  from  the  authority  of  the  Assistant  Secretary  for  De- 
fense Programs  and  placed  it  under  the  Assistant  Secretary  for  En- 
vironment, Safety  and  Health.  The  decision  by  Secretary  Watkins 
to  separate  the  DOE's  independent  review  function,  the  OSE,  from 
the  organization  that  was  responsible  for  formulating  safeguards 
and  security  policy  is  sound. 

In  1992,  however,  the  Subcommittee  learned  that  the  Senate 
Armed  Services  Committee  was  proposing,  in  its  report  to  the  Na- 
tional Defense  Authorization  Act  for  Fiscal  Year  1993,  that  the  $10 
million  budget  request  for  the  DOE's  OSE  be  reduced  and  that  the 
OSE  be  combined  with  the  DOE's  Office  of  Safeguards  and  Securi- 
ty. According  to  the  Armed  Services' s  report,  the  effect  of  combin- 
ing these  activities  would  be  "to  manage  more  effectively  adminis- 
tration and  operating  costs  and  to  avoid  duplication  of  effort." 

On  September  17,  1992,  the  Chairman  wrote  Senator  Sam  Nunn, 
Chairman  of  the  Senate  Committee  on  Armed  Services,  to  express 
concern  about  the  potential  adverse  effect  on  the  DOE's  safeguards 
and  security  program  if  the  OSE  were  to  lose  its  independence.  The 
troublesome  OSE  report  language  was  subsequently  dropped  and 
with  $10  million  budget  request  restored  in  the  House  and  Senate 
conference  on  the  Defense  Authorization  bill. 

Third,  the  Subcommittee  has  been  concerned  for  some  time  that 
the  DOE's  security  clearance  program  be  managed  effectively.  This 
is  important  to  protect  both  the  interests  of  the  Government  and 
the  individual.  On  February  3,  1992,  the  Chairman  wrote  to  Secre- 
tary Watkins  expressing  concern  that  a  DOE  contractor  may  have 
usurped  the  DOE's  authority  in  determining  security  clearance  eli- 
gibility for  a  prospective  employee  of  the  contractor.  Section  145  of 
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the  Atomic  Energy  Act  and  10  CFR  Part  710  give  the  responsibility 
and  authority  for  determining  security  clearance  eligibility  to  the 
DOE.  The  Subcommittee  staff  has  been  in  contact  with  the  DOE's 
Inspector  General  who  is  also  reviewing  this  matter. 

Fourth,  the  Subcommittee  is  concerned  that  the  DOE  protect  its 
security  interests  from  the  threat  posed  by  insiders.  These  are  em- 
ployees and  other  individuals  who  have  legitimate  access  to  nucle- 
ar weapons  facilities  and  other  sensitive  areas.  Following  concerns 
about  DOE's  policy  pertaining  to  the  insider  threat  raised  by  the 
DOE's  Office  of  Security  Evaluations  during  a  September  16,  1992 
briefing  to  the  Subcommittee  staff,  the  Subcommittee  staff  met  on 
October  5,  1992  with  George  L.  McFadden,  Director  of  Security  Af- 
fairs, and  representatives  from  the  Office  of  Safeguards  and  Securi- 
ty and  Defense  Programs.  The  Subcommittee  will  pursue  this  in- 
quiry until  assured  that  DOE's  policy  pertaining  to  the  insider 
threat  is  effective. 

Fifth,  in  response  to  a  Subcommittee  request,  the  GAO  issued  a 
report  on  December  13,  1991,  "Nuclear  Security:  Safeguards  and 
Security  Weaknesses  at  DOE's  Weapons  Facilities."  On  January 
21,  1992,  the  Subcommittee  wrote  to  Secretary  Watkins  expressing 
concern  with  the  safeguards  and  security  situation  at  the  DOE  as 
found  by  the  GAO.  For  example,  between  January  1989  and  Sep- 
tember 1990,  over  2,100  weaknesses  were  identified  at  39  of  the 
DOE's  weapons-related  facilities.  The  weaknesses  identified  include 
poor  performance  by  members  of  the  DOE's  security  force,  poor  ac- 
countability for  quantities  of  nuclear  materials,  and  the  inability  of 
personnel  to  locate  documents  containing  classified  information.  To 
these  findings  were  added  the  Subcommittee's  own  findings  of 
major  physical  security  vulnerabilities  at  critical  weapons  sites  and 
a  personnel  clearance  program  that  is  highly  erratic.  Because  the 
DOE's  centralized  safeguards  and  security  information  tracking 
system  does  not  have  current  data  on  whether  the  DOE  field  of- 
fices have  corrected  known  problems,  the  DOE  cannot  readily  de- 
termine whether  timely  action  is  being  taken  to  correct  serious 
safeguards  and  security  problems,  nor  can  it  determine  whether 
vulnerabilities  are  indicative  of  systemic  problems. 

On  February  3,  1992,  the  Subcommittee  was  informed  by  George 
L.  McFadden,  Director  of  Security  Affairs,  that  the  DOE  has  under- 
taken a  project  to  address  the  problems  identified  by  the  GAO. 
General  McFadden  further  advised  that  he  established  a  special 
working  group  to  oversee  the  successful  completion  of  this  project. 

Sixth,  in  June  1991,  the  Subcommittee  requested  that  the  GAO 
review  DOE's  practice  of  granting  exceptions  to  its  safeguards  and 
security  orders.  Because  safeguards  and  security  effectiveness  is 
contingent  upon  having  sound  policy  and  implementing  require- 
ments, the  Subcommittee  is  concerned  that  any  deviation  or  excep- 
tion to  established  requirements  be  done  carefully. 

On  June  29,  1992,  the  GAO  issued  its  report,  "Nuclear  Security: 
Weak  Internal  Controls  Hamper  Oversight  of  DOE's  Security  Pro- 
gram." The  GAO  found  numerous  problems.  GAO  found  that  the 
DOE  often  grants  exceptions  to  its  written  regulations  regarding 
security  requirements.  According  to  the  GAO,  the  precise  number 
of  exceptions  that  have  been  approved  is  unknown.  Records  at  DOE 
Headquarters  were  so  incomplete  or  unacceptable  that  the  GAO 
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could  not  determine  whether  the  DOE's  written  policies  and  proce- 
dures for  reviewing  and  approving  exceptions  have  been  followed. 
Moreover,  no  automated  centralized  data  base  system  is  in  place  at 
DOE  Headquarters  to  monitor  and  follow  up  on  instances  in  which 
exceptions  have  been  granted.  These  problems  led  the  GAO  to  con- 
clude that  DOE's  ability  to  readily  assess,  on  a  Department-wide 
basis,  the  impact  of  exceptions  on  its  security  posture  is  limited. 
The  GAO  recommended  that  DOE  incorporate  a  strategic  assess- 
ment of  DOE-wide  need  for  information  on  exceptions  into  the 
broader  planning  process  currently  under  way  for  the  management 
of  security  information. 

On  July  28,  1992,  the  Chairman  wrote  to  Secretary  Watkins  ex- 
pressing concern  that  the  DOE  had  failed  to  exercise  due  care  in 
its  handling  of  requests  for  exceptions  to  safeguards  and  security 
requirements.  On  August  13,  1992,  George  L.  McFadden,  Director 
of  Security  Affairs,  informed  the  Subcommittee  that  the  DOE  has 
developed  and  implemented  an  automated  data  base  for  exceptions. 

Seventh,  on  March  5,  1991,  the  Subcommittee  requested  that  the 
GAO  review  the  effectiveness  of  DOE's  safeguards  and  security 
planning  for  its  sensitive  nuclear  weapons  facilities.  The  Subcom- 
mittee is  concerned  that  inadequate  safeguards  and  security  plan- 
ning may  result  in  nuclear  facilities  vulnerable  to  sabotage,  nucle- 
ar materials  vulnerable  to  theft,  and  classified  information  vulner- 
able to  compromise. 

On  October  30,  1992,  the  GAO  issued  its  report,  *  'Nuclear  Securi- 
ty: Safeguards  and  Security  Planning  at  DOE  Facilities  Incom- 
plete." The  GAO  found  that,  as  of  September  1992,  DOE  had  not 
completed  safeguards  and  security  plans  for  15  of  its  27  sensitive 
facilities.  At  the  12  facilities  where  plans  were  complete,  the  DOE 
had,  in  the  course  of  the  evaluating  and  planning  process,  identi- 
fied significant  vulnerabilities  to  theft  or  sabotage.  The  GAO  said 
that  DOE  officials  expected  that  similar  vulnerabilities  would  be 
identified  in  the  course  of  preparing  plans  for  the  remaining  15  fa- 
cilities. Nonetheless,  many  plans  for  these  other  15  facilities  may 
not  be  completed  for  some  time.  Vulnerability  assessments,  which 
analyze  existing  protection  measures,  remain  unfinished  for  8  of 
the  15  facilities.  DOE  officials  told  GAO  that  the  plans  had  not 
been  completed  because  of  insufficient  available  staff,  both  in  the 
field  and  at  Headquarters,  and  because  field  offices  have  difficulty 
keeping  up-to-date  on  Headquarters'  guidance  and  consequently  in 
ensuring  that  it  is  implemented  at  the  contractor  level. 

GAO  noted  that  DOE's  proposals  to  work  on  streamlining  and 
improving  the  safeguards  and  security  planning  process,  had  the 
potential  to  further  complicate  matters  and  aggravate — through 
the  addition  of  new  tasks—the  existing  staffing  problem.  Perhaps 
most  disturbing,  the  GAO  found  a  lack  of  commitment  at  all  levels 
within  DOE  to  safeguards  and  security  planning. 

Eighth,  in  January  1991,  the  Subcommittee  requested  that  GAO 
review  the  effectiveness  of  DOE  contractors  in  correcting  safe- 
guards and  security  deficiencies  and  the  effectiveness  of  the  DOE 
in  ensuring  that  its  contractors  correct  such  deficiencies.  The  Sub- 
committee is  concerned  that  serious  problems  remain  uncorrected 
for  long  periods  of  time  at  critical  nuclear  weapons  facilities  even 
though  such  problems  have  been  identified  and  reported. 
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On  November  16,  1992,  the  GAO  issued  its  report,  "Nuclear  Se- 
curity: Improving  Correction  of  Security  Deficiencies  at  DOE's 
Weapons  Facilities."  The  GAO  found  that  DOE  contractors  are  not 
taking  adequate  steps  to  ensure  proper  correction  of  safeguards 
and  security  deficiencies.  Critical  root  cause,  risk  assessment,  and 
cost-benefit  analyses  that  the  DOE  requires  were  performed  by  con- 
tractors in  only  one  of  the  20  cases  reviewed.  Further,  contractors 
did  not  always  verify  that  corrective  actions  were  appropriate,  ef- 
fective, and  complete. 

The  GAO  also  found  problems  with  DOE's  oversight  of  contrac- 
tors. The  DOE  reviews  of  contractors'  corrective  action  plans  are 
not  always  timely,  and  the  DOE  has  sometimes  omitted  to  take  the 
steps  necessary  to  verify  that  contractors  have,  in  fact,  taken  cor- 
rective actions.  Department  officials  attributed  poor  oversight  to 
staffing  insufficiencies,  both  in  number  and  in  requisite  skills. 

Protecting  Restricted  Data  and  Other  Classified  Information 

In  the  last  Congress,  the  Subcommittee  continued  to  be  con- 
cerned that  the  DOE  may  not  be  taking  adequate  steps  to  protect 
highly  classified  information,  known  as  Restricted  Data,  from  im- 
proper disclosure.  Restricted  Data  pertains  to  the  design  of  nuclear 
weapons  and  the  production  of  special  nuclear  materials.  Such  data 
is  classified  pursuant  to  the  Atomic  Energy  Act. 

The  Subcommittee  is  reviewing  whether  the  plan  to  transfer  Re- 
stricted Data  from  the  United  States  to  foreign  countries  without 
obtaining  Congressional  approval  is  permissible.  URENCO,  a  Euro- 
pean consortium  for  gas  centrifuge  uranium  enrichment,  and  its 
partner,  Louisiana  Energy  Services,  propose  to  build  and  operate  a 
centrifuge  uranium  enrichment  plant  in  the  United  States.  Centri- 
fuge technology  is  regarded  as  Restricted  Data  under  the  Atomic 
Energy  Act.  The  Atomic  Energy  Act  apparently  requires  that 
before  any  Restricted  Data  is  transferred,  there  first  exist  a  bilater- 
al ' 'Agreement  for  Cooperation"  between  the  United  States  and  the 
particular  foreign  country  and  that  the  bilateral  agreement,  after 
Presidential  approval,  be  submitted  to  Congress  for  approval.  The 
Chairman  wrote  to  NRC  Chairman  Ivan  Selin  on  October  15,  1991, 
and  to  Secretary  Watkins  on  November  25,  1991  about  this  issue, 
which  resulted  in  briefings  for  the  Subcommittee  staff  on  October 
23,  1991  by  NRC  staff,  and  January  24,  1992,  by  DOE  staff.  The 
Subcommittee  staff  was  also  briefed  by  the  State  Department  on 
February  5  and  July  1,  1992.  The  DOE  has  told  the  Subcommittee 
that  an  Agreement  for  Cooperation  is  not  required  to  transfer  Re- 
stricted Data  out  of  the  United  States  to  URENCO  in  Europe. 

When  the  Subcommittee  staff  was  told  by  the  DOE  at  the  Janu- 
ary 24  briefing  that  the  DOE  did  not  have  any  legal  opinions  or 
other  documents  pertaining  to  the  URENCO  matter,  the  Chairman 
wrote  Secretary  Watkins  again  on  February  6,  1992  expressing  con- 
cern "that  the  DOE  has  made  such  an  interpretation  of  the  Atomic 
Energy  Act  without  a  formal  legal  opinion  or  any  decisional  memo- 
randa." Secretary  Watkins  responded  on  February  28,  1992  that  he 
was  "wholly  satisfied  that  we  are  faithfully  serving  the  objectives 
of  the  Atomic  Energy  Act."  Secretary  Watkins  furnished  a  letter 
dated  February  24,  1992  from  John  J.  Easton,  Jr.,  then-General 
Counsel,  which  described  the  legal  basis  for  the  DOE's  determina- 
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tion  that  an  Agreement  for  Cooperation  is  not  required,  based  on 
its  view  that  Louisiana  Energy  Services  proposes  to  pass  to  its  Eu- 
ropean partners  only  Restricted  Data  that  has  been  passed  to  it, 
and  does  not  intend  to  generate  any  Restricted  Data  of  its  own. 

On  February  19,  1992,  the  Chairman  wrote  to  then-Secretary  of 
State  James  A.  Baker,  III,  requesting  documents  pertaining  to  the 
Subcommittee's  inquiry.  By  letter  dated  May  1,  1992,  Janet  G.  MuJ- 
lins,  then-Assistant  Secretary  for  Legislative  Affairs  at  the  State 
Department,  furnished  documents  to  the  Subcommittee.  The  Sub- 
committee was  able  to  learn,  for  the  first  time,  through  review  of 
these  documents  that  the  DOE  did,  in  fact,  possess  documents  per- 
taining to  the  Subcommittee's  inquiry.  Before  the  Subcommittee 
had  completed  its  review,  Eric  J.  Fygi,  Acting  General  Counsel  at 
the  DOE,  furnished  the  Subcommittee  with  a  stack  of  documents 
on  May  7,  1992. 

On  October  21,  1992,  the  Subcommittee  wrote  Secretary  Watkins 
expressing  concern  about  the  truthfulness  of  the  representations 
made  to  the  Subcommittee  by  the  DOE  at  the  January  24,  briefing 
and  in  its  aftermath.  The  Subcommittee  requested  certain  informa- 
tion from  the  DOE.  On  November  13,  1992,  Acting  General  Counsel 
Fygi  wrote  the  Subcommittee  denying  that  the  Subcommittee  had 
been  misled  by  the  DOE  as  to  the  availability  of  documents  The 
Subcommittee  will  continue  pursuing  this  and  related  matters  in 
the  next  Congress. 

Nuclear  Nonproliferation 

During  the  102nd  Congress,  the  Subcommittee  continued  its  long- 
standing interest  in  the  DOE's  nuclear  nonproliferation  efforts. 

First,  on  April  24,  1991,  the  Subcommittee  held  a  closed  hearing 
with  the  DOE,  the  Central  Intelligence  Agency,  and  the  Defense  In- 
telligence Agency  on  the  DOE's  efforts  to  prevent  the  unauthorized 
acquisition  of  nuclear  materials  and  sensitive  technology  by  Iraq 
and  other  nuclear  proliferant  countries.  The  hearing  showed  that 
DOE  export  control  experts  attempted  to  recommend  to  Secretary 
Watkins  that  a  National  Security  Council  level  working  group  be 
convened  to  limit  exports  to  Iraq  that  would  enable  Iraq  to  contin- 
ue its  extensive  efforts  to  build  a  nuclear  weapons  program.  But 
the  recommendation  was  rebuffed  by  DOE  officials,  who  disagreed 
with  the  DOE  export  control  experts  about  the  state  of  the  Iraqi 
program  and  the  necessity  for  high  level  attention  to  it.  Another 
serious  weakness  in  the  DOE's  nuclear  nonproliferation  program 
that  was  identified  at  the  hearing  concerned  the  DOE's  allowing 
three  Iraqi  "scientists"  to  attend  a  1989  explosives  detonation  sym- 
posium in  Portland,  Oregon,  which  was  sponsored,  in  part,  by  the 
DOE's  three  nuclear  weapons  laboratories.  A  top  DOE  official 
wrote  that  the  symposium  "was  the  place  to  be  in  September  1989 
if  you  were  a  potential  nuclear  weapon  proliferant." 

A  redacted  version  of  the  hearing  transcript  was  released  in 
April  1992.  On  April  22,  1992,  Chairman  Dingell  wrote  to  President 
Bush  expressing  concerns  about  the  Government's  handling  of  nu- 
clear proliferation  issues,  in  particular,  the  DOE's  failure  to  curtail 
Iraq's  nuclear  weapons  program.  Republican  Members  of  the  Sub- 
committee also  wrote  to  President  Bush  agreeing  with  some  of  the 
conclusions  in  the  letter,  but  disagreeing  with  others.  On  July  31, 
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1992,  Brent  Scowcroft,  Assistant  to  the  President  for  National  Se- 
curity Affairs,  assured  the  Subcommittee  that '  'prevention  of  nucle- 
ar weapons  proliferation  remains  a  top  Administration  priority.' ' 

The  Subcommittee  also  wrote  Representative  Henry  B.  Gonzalez, 
Chairman  of  Committee  on  Banking,  Finance  and  Urban  Affairs  in 
response  to  his  request  to  provide  the  Banking  committee  with  an 
overview  of  the  Subcommittee's  investigation  concerning  the  DOE's 
role  in  preventing  Iraq  from  acquiring  a  nuclear  weapons  capabil- 
ity and  a  summary  of  the  impediments  encountered  by  the  Sub- 
committee. Chairman  Gonzalez  included  the  Subcommittee's  May 
28,  1992  letter  in  the  record  of  the  Banking  Committee's  May  29, 
1992  hearing  on  the  "Interagency  Lawyers  Group  Established  By 
the  White  House  Relating  to  Congressional  Investigations  of  U.S. 
Pre-invasion  Policy  Towards  Iraq." 

Second,  as  part  of  the  URENCO  inquiry  described  above,  the 
Subcommittee  is  following  up  on  media  reports  that  URENCO 
technology  has  found  its  way  into  Iraq's  and  Pakistan's  nuclear 
weapons  programs.  The  Subcommittee  staff  was  briefed  by  the  Cen- 
tral Intelligence  Agency  on  June  11,  1992  and  by  the  DOE's  Office 
of  Foreign  Intelligence  on  July  21,  1992. 

Third,  the  Subcommittee  is  monitoring  the  security  arrange- 
ments surrounding  the  shipment  by  sea  of  large  quantities  of  pluto- 
nium  from  France  and  England  to  Japan.  The  U.S.-Japan  Agree- 
ment for  Cooperation  in  peaceful  uses  of  nuclear  energy,  which  en- 
tered into  force  in  July  1988,  affords  the  U.S.  rights  of  prior  con- 
sent as  required  by  the  Atomic  Energy  Act.  The  plutonium  will  be 
used  in  Japan's  breeder  reactor  development  program.  The  U.S. 
has  consented  to  the  first  shipment.  The  Subcommittee  first  wrote 
to  Secretary  Watkins  about  its  concern  that  security  be  adequate 
on  March  20,  1990.  The  Subcommittee  staff  was  briefed  by  the 
State  Department  on  April  15,  1992.  On  November  17,  1992,  an- 
other interagency  briefing  for  the  Subcommittee  staff  and  the  GAO 
took  place  at  the  State  Department.  In  addition  to  State,  represent- 
atives from  the  DOE,  NRC,  Office  of  the  Secretary  of  Defense, 
Navy,  and  ACDA  participated. 

Fourth,  on  September  28,  1992,  the  Subcommittee  wrote  to  Secre- 
tary Watkins  about  the  Subcommittee's  concern  that  nuclear  mate- 
rials necessary  to  produce  nuclear  weapons  be  kept  from  nuclear 
proliferant  countries.  The  Subcommittee  expressed  its  view  that 
not  only  must  physical  protection  of  highly  enriched  uranium  and 
plutonium  in  this  country  and  abroad  be  maintained,  but  the  capa- 
bility must  exist  to  account  for  and  track  nuclear  materials.  The 
Subcommittee  required  a  briefing  on  the  DOE's  current  in-house 
capabilities  and  contractual  commitments  to  account  for  and  track 
nuclear  materials  of  interest  to  the  DOE  and  other  issues.  Copies  of 
this  letter  were  set  to  the  Secretary  of  Defense,  the  Acting  Secre- 
tary of  State,  the  Director  of  the  Arms  Control  and  Disarmament 
Agency,  the  Chairman  of  the  Nuclear  Regulatory  Commission,  and 
the  Director  of  the  Central  Intelligence  Agency.  The  DOE  briefed 
the  Subcommittee  staff  on  November  12,  1992. 

Strategic  Petroleum  Reserve  Sales  Data 

In  January  1991,  the  DOE  engaged  in  a  much  needed  test  of  its 
ability  to  sell  crude  petroleum  from  the  Strategic  Petroleum  Re- 
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serve  (SPR)  to  refiners.  Some  17  million  barrels  were  sold.  The  Sub- 
committee applauds  DOE  for  conducting  this  sale,  which  helped  to 
constrain  crude  oil  price  increases  following  the  outbreak  of  hostil- 
ities between  the  Allies  and  Iraq  in  the  Kuwaiti  theater.  The  expe- 
rience gained  will  no  doubt  prove  valuable  if  the  DOE  is  ever 
forced  to  sell  any  more  of  the  500  million  barrels  now  in  the  Re- 
serve. However,  the  Subcommittee  had  concerns  about  the  manner 
in  which  the  DOE  handled  sensitive  information  relating  to  the 
volume  of  crude  oil,  by  type,  that  would  ultimately  be  offered  for 
sale. 

Premature  knowledge  of  the  relative  volume  of  high  and  low 
sulfur  oil  offered  for  sale  by  the  DOE  could  give  a  private  sector 
bidder  a  significant  economic  advantage  over  competitors  and 
might  reduce  the  ultimate  revenue  to  the  government.  In  the  case 
of  this  sale,  the  Deputy  Secretary  of  Energy  told  at  least  one  news- 
paper the  day  before  the  sale  that  the  volume  would  be  17  million 
rather  than  the  30  million  barrel  figure  initially  offered,  and  also 
that  the  mix  between  high  and  low  sulfur  would  be  shifted  heavily 
toward  low  sulfur. 

The  Subcommittee  pointed  out  to  the  DOE  that  this  disclosure 
hardly  reflected  optimal  sensitivity  to  the  importance  of  safeguard- 
ing such  sensitive  economic  data  and  contrasted  unfavorably  with 
the  highly  restrictive  approach  taken  by  other  agencies  dealing 
with  sensitive  economic  data,  crop  forecasts  and  the  like.  The  DOE 
has  said  that  it  shares  the  Subcommittee's  concerns  regarding  the 
premature  release  of  SPR  data.  Accordingly,  the  DOE  has  made 
several  programmatic  changes  to  more  effectively  safeguard  the  in- 
formation and  better  coordinate  its  release. 

Nuclear  Regulatory  Commission 

Georgia  Power  Nuclear  Facility 

The  Subcommittee  staff  has  been  investigating  allegations  that 
representatives  of  the  Georgia  Power  nuclear  facility  in  southeast 
Georgia  (Vogtle  1)  made  material  false  statements  to  the  Nuclear 
Regulatory  Commission  (NRC)  concerning  a  diesel  generator  that 
had  failed  to  provide  vital  backup  power  for  cooling  the  nuclear  re- 
actor at  Vogtle  Plant  1.  This  failure  caused  the  facility  to  declare  a 
"site  area  emergency,"  which  involves  taking  measures  to  protect 
the  public  in  the  event  of  actual  or  likely  malfunctions  at  the 
plant. 

On  March  20,  1990,  while  the  nuclear  reactor  at  Georgia  Power's 
Vogtle  unit  1  was  shut  down  for  repairs,  a  fuel  truck  operating  in 
the  switchyard  accidentally  backed  into  some  cable  supports  and 
knocked  out  the  off-site  power  to  the  plant.  The  on-site  backup 
power  consisted  of  two  emergency  diesel  powered  generators,  one  of 
which  was  inoperable  because  it  was  being  overhauled.  The  one 
available  diesel  generator  started  automatically  but  operated  for 
only  about  a  minute  before  it  cut  off.  Eighteen  minutes  later,  after 
the  diesel  generator  was  reset,  it  started  a  second  time,  operated 
for  about  a  minute,  and  cut  off  again.  Finally,  36  minutes  after  the 
initial  loss  of  power,  operations  personnel  had  to  bypass  many  of 
the  generator's  protective  trip  functions  in  order  to  get  the  genera- 
tor to  start  and  to  continue  operating.  The  36  minute  delay  result- 
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ed  in  a  46  degree  increase  in  core  coolant  temperature  (from  90  de- 
grees Fahrenheit  to  136  degrees  Fahrenheit)  at  the  same  time  as 
the  top  of  the  reactor  was  unsealed  for  maintenance.  Georgia 
Power  notified  the  NRC  of  this  incident;  the  NRC  required  the 
company  to  investigate  the  incident  and  plan  corrective  actions. 
The  NCR  also  monitored  both  Georgia  Power's  investigation  and 
implementation  of  corrective  action. 

The  company  reported,  among  other  things,  that  in  tests  per- 
formed after  the  incident,  the  diesel  generator  in  question  started 
18  times  with  no  failures.  It  now  appears  to  be  uncontested  that 
this  information  overstated  the  success  rate  of  the  test  results. 

According  to  a  whistle-blower,  a  former  Georgia  Power  employee 
named  Alan  Mosbaugh,  the  test  result  information  was  knowingly 
false  and  was  corrected  after  he  raised  the  issue  within  the  compa- 
ny and  later  with  the  NRC.  After  an  investigation,  NRC's  Office  of 
Investigations  referred  the  case  to  the  U.S.  Attorney's  office  in  At- 
lanta, and  a  criminal  investigation  is  underway. 

Thermo-Lag 

The  Subcommittee  is  investigating  the  NRC's  actions  to  assure 
adequate  fire  protection  of  backup  electrical  capability  to  assure 
safe  shutdown  of  nuclear  power  reactors  in  the  event  of  a  fire. 
Recent  testing  of  a  product  called  Thermo-Lag  330-1,  which  is  cur- 
rently in  place  at  over  75  percent  of  all  nuclear  utility  plants  (85  of 
110)  in  the  U.S.,  demonstrated  that  it  fell  far  short  of  meeting 
NRC's  requirements.  This  product,  which  is  manufactured  by  ther- 
mal Science,  Inc.,  of  St.  Louis,  Missouri,  was  approved  for  use  by 
the  NRC  in  1981  after  the  need  for  such  protection  was  demon- 
strated in  the  1975  fire  at  the  Brown's  Ferry  nuclear  power  plant 
in  Alabama. 

The  Subcommittee  learned  that  in  response  to  allegations  that 
questioned  the  adequacy  of  the  product,  the  NRC  Inspector  General 
performed  an  investigation  into  the  testing  and  NRC's  approval  of 
the  product.  The  IG  reported  in  August  1992  that  the  original  test- 
ing of  Thermo-Lag  330-1  was  not  conducted  in  accordance  with  re- 
quired standards  and  was  not  adequate  to  validate  the  effectiveness 
of  the  product.  Also,  the  IG  found  that  the  tests  were  not  per- 
formed by  a  nationally  recognized,  fire  testing  laboratory  as  re- 
quired. Moreover,  the  NRC  had  not  found  it  necessary  to  observe 
the  qualifications  tests  but  only  audited  the  paperwork  associated 
with  the  test.  The  IG  also  reported  that  between  1981  and  1992, 
NRC  staff  received,  but  did  not  pursue,  seven  reports  that  ques- 
tioned the  ability  of  Thermo-Lag  331-1  to  perform  as  claimed  by 
the  manufacturer. 

The  potential  health  and  safety  risks  are  not  fully  known  at  this 
time.  Currently,  the  NRC  is  monitoring  retesting  of  the  product 
and  may  be  considering  relaxing  the  fire  barrier  requirements  so 
that  the  material  will  meet  them.  It  has  also  required  licenses  to 
establish  fire  watches  to  reduce  the  chances  of  fires  in  areas  where 
Thermo-Lag  material  has  been  installed.  The  Chairman  has  asked 
the  IG  to  review  how  effectively  the  NRC  responds  to  the  current 
situation. 
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Substandard  and  Counterfeit  Parts 

The  Subcommittee  has  been  concerned  for  some  time  with  safety 
problems  created  by  substandard  and  bogus  parts  that  are  used  in 
such  critical  areas  as  nuclear  power  plants  and  military  hardware. 
In  June  1992,  the  Subcommittee  learned  that  bolts  used  to  support 
seismically  designed  walls  of  the  emergency  diesel  generator  build- 
ing at  the  Carolina  Power  and  Light  Company's  Brunswick  Steam 
Electric  Plant  located  in  Southport,  North  Carolina,  could  result  in 
a  serious  safety  situation.  Bolts  used  in  this  nuclear  power  plant 
had  been  cut  so  that  the  head  and  the  tails  could  be  welded  to  steel 
plates  on  either  side  of  the  concrete  walls.  This  gave  the  false  ap- 
pearance of  proper  bolt  placements.  It  is  thought  that  construction 
crews  did  this  to  avoid  the  difficult,  and  dirty,  job  of  drilling 
through  concrete. 

The  Nuclear  Regulatory  Commission  (NRC)  has  initiated  a  series 
of  investigations  and  has  issued  an  alert  to  the  nuclear  industry  to 
insure  that  a  similar  situation  does  not  exist  at  other  locations 
around  the  United  States.  The  Subcommittee  staff  has  discussed 
this  matter  with  NRC  Headquarters  and  Region  officials,  and  has 
maintained  contact  with  the  NRC  to  follow  the  actions  taken  by 
the  NRC  and  the  utility  to  correct  this  situation. 

Other  Investigations 

Electrical  Supply  Disruptions 

On  February  19,  1991,  the  Subcommittee  requested  that  the  GAO 
evaluate  the  actions  of  the  Federal  government  so  that  the  Sub- 
committee will  be  better  able  to  determine  whether  additional 
measures  are  required  to  minimize  the  impact  of  disruptions  to  the 
nation's  supply  of  electricity.  The  Subcommittee  is  concerned  that 
the  Federal  government's  current  plans  and  policies  for  meeting 
electricity  supply  disruptions  may  be  inadequate.  This  concern  was 
prompted  by  a  June  1990  report  prepared  by  the  Office  of  Technol- 
ogy Assessment  (OTA),  which  found  that,  in  considering  supply  dis- 
ruptions, the  Federal  government  has  focused  almost  exclusively 
on  national  security  issues.  Meanwhile,  very  little  attention  has 
been  paid  to  the  harm  which  might  be  done  to  the  civilian  economy 
through,  for  example,  lost  production  and  sales,  incapacitated 
transportation  facilities,  or  damaged  electronic  equipment. 

In  the  case  of  major  electrical  disruptions,  including  natural  dis- 
asters, sabotage,  or  war,  the  DOE  is  responsible  for  coordinating 
emergency  preparedness  planning  with  agencies  such  as  the  DOD 
and  the  FEMA.  On  April  20,  1992,  the  GAO  issued  its  report, 
"Electricity  Supply:  Efforts  Under  Way  to  Improve  Federal  Electri- 
cal Disruption  Preparedness."  The  GAO  found  that  since  its  earlier 
1982  report,  where  it  was  found  that  the  U.S.  Government  was  not 
adequately  prepared  to  handle  a  major  disruption  to  the  electrical 
supply  system  in  the  U.S.,  the  DOE  has  improved  its  coordination 
with  other  Federal  agencies.  However,  the  GAO  cited  in  its  current 
report  that  there  are  a  number  of  important  matters  that  are  still 
in  the  planning  or  proposal  stage.  These  include  new  emergency  re- 
sponse procedures  to  monitor  and  to  respond  to  large-scale  energy 
emergencies,  and  the  Federal  Government's  difficulty,  because  of 
conflict-of-interest  considerations,  in  obtaining  the  expert  assist- 
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ance  of  utility  executives  to  deal  with  major  electrical  disruptions. 
The  GAO  suggested  legislative  refinements,  as  well  as  a  new  Exec- 
utive Order,  to  resolve  these  problems.  An  additional  concern  in- 
volves the  development  of  an  electrical  service  restoration  priority 
system  by  an  interagency  working  group  headed  by  the  DOE.  This 
system  apparently  will  not  be  fully  implemented  until  1994  and 
only  if  approved  by  participating  agencies. 

Finally,  the  GAO  found  that  the  Federal  Highway  Administra- 
tion proposed  regulations  to  address  problems  that  utility  crews 
have  experienced  in  crossing  state  borders  while  trying  to  respond 
to  natural  disasters  such  as  Hurricane  Hugo  in  September  1991. 
Repair  crews  from  Pennsylvania  enroute  to  South  Carolina  were 
forced  to  stop  at  the  Maryland  State  border  because  of  regulations 
that  require  drivers  to  hold  special  records  when  crossing  state  bor- 
ders. The  GAO  reported  that  the  Department  of  Transportation 
(DOT)  expected  to  publish  final  regulations  by  October  1992  that 
will  facilitate  the  movement  of  repair  crews  during  emergency  situ- 
ations. 

On  May  19,  1992,  the  Chairman  wrote  to  Energy  Secretary 
James  D.  Watkins  and  Transportation  Secretary  Andrew  H.  Card, 
Jr.  about  the  problems  cited  in  the  GAO  report.  The  Chairman  told 
Secretary  Card  that  repair  crews  could  be  seriously  impeded  if  dis- 
aster struck  before  October  1992  and  that  it  was  imperative  for  the 
DOT  to  issue  the  necessary  interim  guidance  so  that  the  repair 
crews  could  reach  their  destinations  in  the  swiftest  possible 
manner.  On  June  22,  1992,  Secretary  Card  wrote  the  Subcommittee 
•advising  that  proposed  regulations  were  currently  being  reviewed 
within  the  DOT  but  during  the  period  of  review  the  DOT  has  given 
exemptions  from  the  current  regulations  on  a  case-by-case  basis  to 
emergency  vehicle  operators.  On  July  30,  1992,  the  DOT  issued 
final  regulations  that  permitted  emergency  vehicle  operators  to  be 
exempt  from  the  former  restrictions. 

In  August  1992,  Hurricane  Andrew  struck  the  States  of  Florida 
and  Louisiana  devastating  electrical  distribution  systems.  Inquiries 
by  the  Subcommittee  staff  showed  that  repair  crews  experienced  no 
difficulty  in  crossing  state  borders. 

Contracting  Abuses  at  the  Department  of  Energy 

The  Subcommittee  has  been  concerned  that  taxpayer  dollars  are 
being  wasted  because  the  DOE's  inability  to  manage  its  contractors 
properly  has  led  to  contractor  abuses. 

First,  on  January  21,  1992,  the  Subcommittee  requested  that  the 
GAO  review  the  adequacy  of  the  DOE's  system  for  preventing  con- 
flicts of  interest  among  its  contractors  and  subcontractors  who  per- 
form safeguards  and  security  work  for  the  Department.  Such  con- 
flicts of  interest  have  resulted  in  wasted  taxpayers'  dollars  and  di- 
minished DOE  program  effectiveness.  In  particular,  the  Subcom- 
mittee requested  that  the  GAO  examine  the  Meridian  Corporation, 
which  provides  specialized  technical  and  support  activities  to  the 
DOE's  safeguards  and  security  program. 

Second,  on  March  21,  1991,  the  Chairman  wrote  the  DOE  regard- 
ing the  effectiveness  of  its  contract  management  program.  The 
Subcommittee  staff  was  briefed  by  the  DOE  on  March  27,  1991, 
concerning  contracting,  including  overhead  accounts,  at  the  DOE's 
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Oak  Ridge  site.  The  Subcommittee  requested  that  GAO  review  the 
overhead  accounts  at  Martin  Marietta  Systems,  Inc.,  the  major 
DOE  contractor  at  Oak  Ridge.  The  GAO  also  reviewed  the  effec- 
tiveness of  the  DOE's  contract  management  at  the  Oak  Ridge  Field 
Office. 

Third,  on  September  17,  1992,  the  Chairman  requested  that  the 
DOE  Inspector  General  investigate  allegations  that  Joseph  P. 
Carson,  an  employee  of  the  DOE's  Environment,  Safety  and  Health 
Office  at  the  Oak  Ridge,  Tennessee  Site  Office,  had  been  retaliated 
against  for  raising  concerns  about  the  improper  use  of  consultants 
in  his  office.  The  IG  is  to  report  its  findings  to  the  Subcommittee. 

Fourth,  on  September  30,  1992,  the  Chairman  wrote  to  Secretary 
Watkins  concerning  SAIC,  a  DOE  subcontractor  which  provides 
technical  services  at  a  number  of  the  DOE's  nuclear  weapons  sites. 
The  Subcommittee  is  reviewing  SAIC's  contracts  with  the  DOE  and 
requested  pertinent  documents. 

Fifth,  the  Subcommittee  is  also  reviewing  the  overhead  accounts 
at  the  DOE's  Lawrence  Livermore  National  Laboratory.  In  Septem- 
ber 1991,  the  Subcommittee  staff  discussed  overhead  accounts  at 
Livermore  Laboratory  with  officials  from  the  DOE's  San  Francisco 
Field  Office.  Later  that  month,  the  Subcommittee  staff  met  with 
representatives  from  the  DOE's  Inspector  General  to  discuss  their 
review  of  overhead  costs  at  Livermore  Laboratory. 

Sixth,  on  December  24,  1991,  Secretary  Watkins  advised  the  Sub- 
committee of  improvements  and  commitments  made  by  the  Univer- 
sity of  California  in  the  management  and  operation  of  Livermore 
Laboratory  and  Subcommittee  staff  received  a  briefing  on  February 
11,  1992.  The  Chairman  had  noted,  in  a  January  23,  1992  letter  to 
Secretary  Watkins,  that  "the  University-run  weapons  laboratories 
have  not  performed  well  over  the  years  in  such  critically  important 
areas  as  safeguards  and  security,  health  and  safety,  contracting, 
and  procurement." 

On  November  12,  1992,  Richard  A.  Claytor,  Assistant  Secretary 
for  Defense  Programs,  asserted  that  "considerable  progress  has 
been  achieved  in  the  establishment  of  management  reforms"  in 
connection  with  the  proposed  contract  renewal  between  the  Depart- 
ment and  the  University  of  California.  Shortly  thereafter,  on  No- 
vember 20,  1992,  Secretary  Watkins  informed  the  Subcommittee 
that  the  DOE  and  the  University  of  California  have  signed  new  5- 
year  contracts  for  management  and  operation  of  Livermore  Labora- 
tory as  well  as  Lawrence  Berkeley  Laboratory  and  Los  Alamos  Na- 
tional Laboratory.  Secretary  Watkins  advised  that  the  new  con- 
tracts "place  a  rigorous  emphasis"  on  environment,  safety  and 
health,  and  sound  business  management.  The  Subcommittee  staff 
met  with  DOE  officials  on  November  23,  1992,  to  determine  wheth- 
er the  new  contracts  will  insure  that  the  taxpayers's  interests  are 
protected. 

Seventh,  at  the  request  of  the  Subcommittee,  the  GAO  reviewed 
the  DOE's  contract  auditing  practices.  In  its  October  11,  1991, 
report  to  the  Subcommittees,  "Energy  Management:  Contract 
Audit  Problems  Create  the  Potential  for  Fraud,  Waste,  and 
Abuse,"  the  GAO  found  that  DOE  contracts  are  not  being  audited 
in  a  proper  and  timely  manner.  The  result  is  the  probable  waste  of 
millions  of  taxpayer  dollars.  The  GAO  found  that  contractors  have 
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overbilled  the  DOE  and  questionable  bills  have,  in  some  cases,  been 
paid.  On  October  16,  1991,  the  Subcommittee  called  on  the  Depart- 
ment to  act  on  the  GAO's  findings  and  to  work  with  the  Inspector 
General,  the  DCAA,  and  the  OMB  to  insure  that  DOE  contracts 
are  audited  adequately.  The  Subcommittee  is  continuing  to  monitor 
the  DOE's  progress  in  addressing  these  problems. 

Protecting  DOE  Witnesses 

The  Subcommittee  has  a  long-standing  commitment  to  the  pro- 
tection of  witnesses  who  testify  before  the  Subcommittee  and  indi- 
viduals who  provide  assistance  to  the  Subcommittee.  The  Subcom- 
mittee's April  24,  1991,  closed  hearing  on  the  DOE's  failure  to  cur- 
tail Iraq's  nuclear  weapons  program,  showed  that  the  careers  of  A. 
Bryan  Siebert,  Jr.,  Director  of  the  DOE's  Office  of  Classification; 
Roger  K.  Heusser,  Deputy  Director  of  the  DOE's  Office  of  Classifi- 
cation; and  William  A.  Emel,  Fellow  Engineer,  Westinghouse  Sa- 
vannah River  Company,  likely  had  suffered  because  of  their  efforts 
to  get  the  DOE  to  act  to  prevent  the  proliferation  of  nuclear  weap- 
ons. Messrs.  Siebert  and  Heusser  were  stripped  of  key  responsibil- 
ities, including  responsibilities  for  nuclear  nonproliferation  mat- 
ters, in  an  April  1,  1991,  reorganization.  Messrs.  Siebert  and 
Heusser  also  received  suddenly  reduced  performance  ratings. 

On  April  22,  1992,  the  Chairman  wrote  President  Bush  transmit- 
ting a  declassification  copy  of  the  April  24,  1991,  hearing  transcript 
and  expressing,  among  other  things,  concerns  about  the  treatment 
of  the  individuals  who  attempted  to  warn  Secretary  Watkins  in 
1989  about  Iraq's  nuclear  weapons  program.  Republican  Members 
wrote  their  own  letter  which  concluded  that  the  persons  appearing 
before  the  Subcommittee  had  not  suffered  any  discriminatory  treat- 
ment. On  July  31,  1992,  Brent  Scowcroft,  Assistant  to  the  President 
for  National  Security  Affairs,  wrote  that  he  had  been  assured  by 
Secretary  Watkins  that  the  "record  of  events  does  not  support  any 
allegations  regarding  discriminatory  treatment  of  U.S.  government 
officials."  Prior  to  this  response  from  General  Scowcroft,  the  Sub- 
committee was  told  in  a  May  12,  1992  letter  from  Secretary  Wat- 
kins that  "this  record  does  not  reveal  any  harsh  treatment  of  Mr. 
Siebert."  Secretary  Watkins'  letter  was  prompted  by  a  telephone 
call  from  the  Chairman. 

On  November  5,  1992,  the  Subcommittee  wrote  Secretary  Wat- 
kins informing  him  that  the  Subcommittee  staff  was  told  by  the 
senior  DOE  official  that  his  Chief  of  Staff  and  Executive  Assistant, 
who  handles  national  security  issues,  may  have  been  responsible 
for  denying  Mr.  Siebert  a  sabbatical  with  a  U.S.  Senate  Committee. 
This  action  was  apparently  taken  notwithstanding  the  approval  of 
Mr.  Siebert's  immediate  supervisor.  The  Subcommittee  has  inter- 
viewed relevant  senior  officials  and  the  investigation  is  continuing. 

The  Subcommittee  is  also  investigating  whether  Timothy  L. 
Mitchell,  an  employee  of  the  DOE's  Lawrence  Livermore  National 
Laboratory,  has  suffered  retaliation  as  a  result  of  his  testifying  at 
the  Subcommittee's  June  15,  1988,  hearing  on  "Operation  Snow- 
storm", the  undercover  drug  investigation  at  Livermore  Laboratory 
that  Mr.  Leary  and  other  laboratory  security  officials  claim  was 
shut  down  prematurely  by  DOE  and  Livermore  Laboratory  offi- 
cials. Mr.  Mitchell  testified  candidly  at  the  hearing  and  cooperated 
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fully  with  the  Subcommittee  and  its  staff.  When  the  Subcommittee 
learned  that  Mr.  Mitchell  has  been  experiencing  problems  in  his 
current  position  at  the  Laboratory  and  that  he  was  non-selected  for 
another  position  in  the  Laboratory,  the  Subcommittee  wrote  to 
John  H.  Nuckolls,  Director  of  Livermore  Laboratory,  on  October  8, 
1992,  requesting  that  he  review  Mr.  Mitchell's'  situation  and 
inform  the  Subcommittee  of  his  findings. 

The  Subcommittee  is  also  continuing  to  investigate  allegations 
that  Dennis  J.  McQuade,  who  is  employed  at  the  DOE's  Oak  Ridge 
Field  Office  as  a  Personnel  Security  Analyst,  has  been  retaliated 
against  for  cooperating  with  the  Subcommittee  and  the  Inspector 
General  in  their  review  of  the  DOE's  personnel  clearance  program. 
Mr.  McQuade  was  interviewed  by  the  Subcommittee  staff  in  Febru- 
ary 1990,  at  which  time  he  cooperated  fully.  The  Subcommittee  in- 
formed Secretary  Watkins  on  July  31,  1991,  that  it  will  be  deter- 
mining why  Mr.  McQuade  is  suddenly  experiencing  career  prob- 
lems at  DOE.  On  October  20,  1992,  the  Subcommittee  staff  re- 
viewed files  pertaining  to  this  inquiry  at  the  DOE's  Inspector  Gen- 
eral's office.  The  Subcommittee's  inquiry  will  continue. 

MISCELLANEOUS 

Defense  of  Subcommittee  Jurisdiction  and  Constitutional  Preroga- 
tives 

During  the  last  Congress,  the  Subcommittee  acted  to  protect  the 
ability  not  only  of  the  Subcommittee  but  also  of  the  House  of  Rep- 
resentatives as  a  whole  to  conduct  Constitutionally-mandated  over- 
sight. 

The  most  serious  threat  arose  in  1991  from  a  Senate  proposal 
which  appeared  first  in  the  DOD  Authorization  bill  and  later  in 
the  Defense  Appropriations  bill.  The  proposal  would  have  drastical- 
ly curtailed  oversight  of  so-called  '  'black"  or  special  access  pro- 
grams. Access  would  have  been  cut  off  to  information  not  only 
about  programs  in  DOD  itself  but  also  many  programs  in  the  DOE. 
The  proposal  empowered  the  Executive  Branch  to  refuse  access  to 
all  Members  of  Congress  except  those  on  the  "defense"  committees, 
statutorily  defined  as  only  the  Armed  Services  and  Defense  Appro- 
priations Committees.  Not  even  Members  of  the  Permanent  Select 
Committee  on  Intelligence  were  included.  Further,  even  Members 
of  the  two  favored  '  'defense"  committees  could  only  have  access 
upon  the  written  authorization  from  their  Committee  Chairman, 
with  a  separate  written  permission  slip  being  required  for  each  pro- 
gram. 

While  the  proposal  was  obviously  detrimental  to  the  jurisdiction- 
al interests  of  many  Committees  and  to  the  Constitutional  preroga- 
tives of  the  House  as  a  whole,  the  Subcommittee  had  particular 
concerns.  First,  the  application  of  this  proposed  measure  to  numer- 
ous DOE  programs  would  have  greatly  undermined  the  Subcommit- 
tee's ability  to  conduct  full  and  effective  oversight  over  that  De- 
partment or  to  assess  whether  resources  were  being  allocated  ap- 
propriately. Second,  the  application  of  the  proposal  to  numerous  de- 
fense contractors  would  have  undermined  the  Subcommittee's  abili- 
ty to  fully  and  effectively  oversee  the  securities  law  compliance  of 
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the  nation's  major  defense  contractors  by  putting  large  portions  of 
their  programs  and  balance  sheets  out  of  bounds. 

Chairman  John  Dingell  joined  with  the  Chairman  of  the  Com- 
mittees on  Intelligence,  Judiciary,  Government  Operations,  and 
Foreign  Affairs  to  protest  the  proposal  and  the  language  was  even- 
tually dropped. 

The  Subcommittee  also  fended  off  numerous  efforts  by  outside 
parties  involved  in  litigation  to  commandeer  the  Subcommittee's 
files,  personnel,  and  resources  in  contravention  of  the  protection  af- 
forded by  the  Speech  or  Debate  Clause  of  the  U.S.  Constitution. 
Not  only  is  an  important  Constitutional  principle  at  stake  in  these 
cases,  but  also  crucial  practical  considerations.  Were  the  Subcom- 
mittee to  acquiesce  in  these  efforts  to  invade  its  files,  responding  to 
the  demands  of  litigants  would  soon  become  its  principal  occupa- 
tion while  Constitutionally  essential  investigations  would  grind  to 
a  halt.  The  Subcommittee  will  continue  the  vigorous  defense  of  its 
Constitutional  rights,  prerogatives,  and  duties  in  the  coming  year. 

Travel  Advances  and  Diners  Club  Accounts 

In  1992,  the  Subcommittee  initiated  an  investigation  of  outstand- 
ing travel  balances  and  delinquent  diners  club  accounts  from  vari- 
ous agencies,  including  the  Department  of  State  and  the  Depart- 
ment of  Interior,  and  the  Environmental  Protection  Agency.  In  the 
case  of  Health  and  Human  Services,  as  of  March  31,  1992,  the  total 
amount  overdue  in  travel  was  over  $1  million,  with  over  $778,000 
overdue  for  over  90  days.  In  the  case  of  the  Commerce  Department, 
the  outstanding  travel  balance  was  over  $2.2  million.  At  the  DOT, 
the  outstanding  balance  was  nearly  $500,000. 

Some  Diners  Club  credit  cards  are  issued  under  a  contract  agree- 
ment with  the  General  Services  Administration  to  Federal  employ- 
ees. In  such  cases,  the  Diners  Club  was  forced  to  write  off  signifi- 
cant sums  as  uncollectible  because  of  a  lack  of  enforcement  policies 
at  the  various  agencies.  According  to  the  Inspector  General,  DOT 
employee  write-offs  by  Diners  Club  exceeded  $500,000  since  1984 
with  over  $172,000  in  1990,  and  over  $146,000  in  1992;  HHS  total 
write-offs  exceed  $249,000  since  1985.  In  the  later  case,  at  least  one 
write-off  was  over  $10,000,  and  there  were  a  dozen  such  write-offs 
of  over  $5,000. 

The  Subcommittee  has  written  to  each  of  the  agencies  and  the 
Office  of  Management  and  Budget  requesting  action  to  tighten  up 
policies  regarding  travel  advances  and  help  Citicorp,  the  bank  that 
issues  Diners  Club  cards  to  Federal  employees,  recoup  delinquent 
amounts.  The  United  States  is  not  obligated  to  pay  such  delinquent 
credit  card  amounts,  but  the  agencies  have  a  responsibility  to 
ensure  that  their  employees  pay  such  debts  on  time,  especially  be- 
cause the  debts  were  incurred  on  government  business.  Failure  to 
pay  such  debt  is  unfair  to  the  other  employees  and  amounts  to  a 
gift  or  loan  to  the  delinquent  employee.  The  investigation,  which 
has  been  assisted  by  the  work  of  several  Inspectors  General,  is  con- 
tinuing. 
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HEARINGS  HELD 

The  Reliability  and  Maintainability  of  the  AH-64  Apache  Attack 
Helicopter.  Closed  hearing  held  February  22,  1991. 

Financial  Wrongdoings  by  an  Official  in  the  Laboratory  of  Tumor 
Cell  Biology  at  the  National  Institutes  of  Health.  Hearing  held 
March  6,  1991.  Printed,  Serial  No.  102-75. 

Misfeasance  and  Malfeasance  in  the  Generic  Drug  Approval  Proc- 
ess and  Related  FDA  Enforcement  Issues.  Hearings  held  March  7, 
June  5,  1991.  Printed,  Serial  No.  102-77. 

Overhead  Cost  Recovery  Practices  at  Stanford  University  for  Fed- 
eral Research  Contracts  and  Grants  During  the  Past  Decade.  Hear- 
ing held  March  13,  1991.  Printed,  Serial  No.  102-33. 

Proposed  Plan  of  the  Under  Secretary  of  Defense  for  Acquisition 
to  Reduce  Significantly  the  Number  of  Government  Representatives 
and  Auditors  at  Defense  Contractor  Plants.  Closed  hearing  held 
March  21,  1991.  Subsequently  printed,  Serial  No.  102-102. 

The  Food  and  Drug  Administration's  Regulation  of  Bottled 
Water.  Hearing  held  April  10,  1991.  Printed,  Serial  No.  102-36. 

The  Safety  of  the  Nation  's  Blood  Supply.  Hearings  held  April  18, 
May  15,  1991.  Printed,  Serial  No.  102-7. 

The  Department  of  Energy's  Role  in  Preventing  Iraq  and  Other 
Countries  from  Acquiring  a  Nuclear  Weapons'  Capability.  Closed 
and  classified  hearing  held  April  24,  1991.  Subsequently  printed, 
Serial  No.  102-95. 

The  Federal  Government's  Implementation  of  the  Clinical  Labo- 
ratory Improvement  Act  Amendments  of  1988.  Hearing  held  May  2, 
1991.  Printed,  Serial  No.  102-67. 

The  Health  and  Environmental  Effects  of  Pesticides  in  Ground- 
water and  the  Environmental  Protection  Agency's  Implementation 
of  Various  Statutory  Authorities  Relating  to  Pesticides  in  Ground- 
water. Hearing  held  May  8,  1991.  Printed,  Serial  No.  102-12. 

Indirect  Cost  Recovery  Practices  at  US.  Universities  for  Federal 
Research  Contracts  and  Grants.  Hearing  held  May  9,  1991.  Printed, 
Serial  No.  102-33. 

Adequacy  of  Insurance  Regulation  and  Financial  Reporting  by 
Insurance  Companies.  Hearing  held  May  22,  1991.  Printed,  Serial 
No.  102-57. 

Access  to  Health  Care,  the  Growing  Cost  of  that  Care  and  the 
Federal  and  State  Governments'  Oversight  of  the  Medicaid  Pro- 
gram. Hearing  held  June  20,  1991.  Printed,  Serial  No.  102-91. 

The  Roll-Up  of  Real  Estate  Limited  Partnerships  by  the  BankAt- 
lantic  Financial  Corporation,  a  Bank  Holding  Company.  Hearing 
held  July  10,  1991.  Printed,  Serial  No.  102-73. 

Access  to  Health  Care,  the  Growing  Cost  of  that  Care,  the  Federal 
and  State  Governments'  Oversight  of  the  Medicaid  Program  and 
Proposals  to  Reform  the  Medicaid  Program  and  the  Health  Care 
System  Overall.  Hearing  held  July  18,  1991.  Printed,  Serial  No. 
102-91. 

The  Transfer  of  Technologies  from  Federal  Laboratories  to  United 
States  Industry.  Hearing  held  July  25,  1991.  Printed,  Serial  No. 
102-64. 
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Recent  Actions  Involving  the  Office  of  Scientific  Integrity  of  the 
National  Institutes  of  Health  and  Events  Regarding  the  Cleveland 
Clinic.  Hearing  held  August  1,  1991.  Printed,  Serial  No.  102-75. 

The  Food  and  Drug  Administrations  Enforcement  Policies  and 
Other  Topics  Relating  to  the  Subcommittee  s  Inquiries  into  the  FDA 
over  the  Last  Few  Years.  Hearing  held  September  12,  1991.  Printed, 
Serial  No.  102-96. 

Northrop  Corporation.  Closed  hearing  held  September  26,  1991. 

State  and  Local  Perspectives  on  the  Medicaid  Program.  Hearing 
held  October  2,  1991.  Printed,  Serial  No.  102-91. 

Technical  and  Financial  Difficulties  Associated  with  the  McDon- 
nell Douglas  Corporations  Major  Weapons  Programs  and  the  Ade- 
quacy of  the  Company's  Related  Disclosures  Under  the  Federal  Se- 
curities Laws.  Hearing  held  October  3,  1991.  Printed,  Serial  No. 
102-106. 

Health  Care  Waste,  Fraud  and  Abuse  Throughout  the  Country. 
Hearing  held  October  10,  1991.  Printed,  Serial  No.  102-107. 

Humana  Inc.  s  Pricing  Policies  and  Criteria  Used  to  Mark  Up  the 
Costs  of  Medical  Supplies  Charged  to  Patients.  Hearing  held  Octo- 
ber 17,  1991.  Printed,  Serial  No.  102-107. 

Air  Toxics  and  Related  Clean  Air  Act  Implementation  Matters. 
Hearing  held  November  12,  1991.  Printed,  Serial  No.  102-122. 

Indirect  Cost  Recovery  Practices  at  U.S.  Universities  for  Federal 
Research  Contracts  and  Grants.  Hearing  held  January  29,  1992. 
Printed,  Serial  No.  102-118. 

Food  and  Drug  Administration  s  Drug  and  Device  Review  Proc- 
ess. Hearing  held  February  6,  1992.  Printed,  Serial  No.  102-132. 

Environmental  Protection  Agency's  Groundwater  Policies.  Hear- 
ing held  February  20,  1992.  Printed,  Serial  No.  102-110. 

Medicaid  Program  Investigation.  Hearing  held  February  28,  1992. 
Printed,  Serial  No.  102-137. 

The  Collapse  of  Contract  Management  at  the  Environmental  Pro- 
tection Agency.  Hearing  held  March  4,  1992.  Printed  Serial  No. 
102-138. 

Abuse  of  the  Medicaid  Program  Through  Double  Billing  and 
Health  Care  Costs.  Hearing  held  March  18,  1992.  Printed,  Serial 
No.  102-134. 

The  Collapse  of  Contract  Management  at  the  Environmental  Pro- 
tection Agency.  Hearing  held  March  19,  1992.  Printed,  Serial  No. 
102-138. 

The  Food  and  Drug  Administration  and  the  Medical  Device  In- 
dustry. Hearing  held  March  25,  1992.  Printed,  Serial  No.  102-129. 

Medicaid  Program  Investigation.  Hearing  held  March  26,  1992. 
Printed,  Serial  No.  102-137. 

Insurance  Company  Insolvencies.  Hearing  held  April  9,  1992. 
Printed,  Serial  No.  102-159. 

The  Clinical  Laboratory  Improvement  Act  of  1988.  Hearing  held 
April  29,  1992.  Printed,  Serial  No.  102-136. 

The  Impact  of  Textile  Fraud  on  Interstate  and  Foreign  Commerce. 
Hearing  held  May  7,  1992.  Printed,  Serial  No.  102-144. 

The  Impact  of  Investors  on  Problems  in  the  Farmer's  Home  Ad- 
ministration's Section  515  Rural  Housing  Program.  Hearing  held 
May  13,  1992.  Printed,  Serial  No.  102-142. 
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The  Food  and  Drug  Administration  and  the  Medical  Device  In- 
dustry. Hearing  held  June  3,  1992.  Printed,  Serial  No.  102-129. 

The  Collapse  of  Contract  Management  at  the  Environmental  Pro- 
tection Agency.  Hearing  held  July  8,  1992.  Printed,  Serial  No.  102- 
138. 

The  Roles  of  General  Electric  and  the  Department  of  Defense  in 
Illegal  Diversion  of  Tens  of  Millions  of  Dollars  in  Foreign  Military 
Assistance  to  Israel.  Hearing  held  July  29,  1992.  Printed,  Serial  No. 
102-165. 

Insurance  Company  Insolvencies  and  the  Insolvency  of  First  Exec- 
utive Corporation.  Hearing  held  September  9,  1992.  Printed,  Serial 
No.  102-159. 

The  Environmental  Protection  Agency  s  Criminal  Enforcement. 
Hearing  held  September  10,  1992.  Printed,  Serial  No.  102-163. 

Government  Contract  Waste  and  Mismanagement  Hearing  held 
December  3,  1992.  Printed,  Serial  No.  102-166. 

COMMITTEE  PRINTS 

102-E  Activities  of  EPA's  Office  of  Inspector  General. 

102-G  Transfer  of  Technology  from  Publicly  Funded  Research  In- 
stitutions to  the  Private  Sector. 

102-N  Filthy  Food,  Dubious  Drugs,  and  Defective  Devices:  The 
Legacy  of  FDA's  Antiquated  Statute. 
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Legislative  Activity  Tables 

Table  A. — Committee  legislative  activities  (including  full  Committee  and  Subcommittees} — 102d  Congress. 


Bills  referred   1,102 

Public  hearings  by  legislative  subcommittees  (including  full  Committee): 

Bills  covered   115 

Issues  covered  1   167 

Hours  of  sitting    2   568 

Number  of  sessions  1   199 

Number  printed   166 

Legislative  executive  sessions: 

Number   0 

Legislative  open  markup  sessions  (including  full  Committee):  3 

Number  of  sessions   94 

Number  of  bills   87 

Hours  of  sitting  1  '.   161 

Reports  Filed   71 

Public  Laws   53 


1  These  figures  do  not  include  the  work  of  the  Oversight  and  Investigations  Subcommittee, 
which  has  no  legislative  jurisdiction.  The  Oversight  and  Investigations  Subcommittee  held  an 
additional  43  hearings  covering  subject  areas  within  the  jurisdiction  of  the  full  Committee.  The 
Oversight  and  Investigations  Subcommittee  also  held  3  executive  sessions. 

2  These  figures  have  been  rounded  to  the  nearest  whole  hour. 

3  As  provided  in  Committee  rule  2(e). 

TABLE  B— COMMITTEE  LEGISLATIVE  ACTIVITY  1973-1992  1  (FULL  COMMITTEE  AND 
SUBCOMMITTEES) 


Congress 


93rd 

94th 

95th 

96th 

97th 

98th 

99th 

100th 

101st 

102d 

Bills  referred  

2,708 

2,451 

2,320 

1,335 

876 

850 

910 

981 

1,080 

1,102 

Public  hearings  by  legislative  subcommit- 

tees:1 

Bills  covered  

900 

479 

380 

257 

118 

201 

134 

171 

147 

115 

Hours  of  sitting  

846 

1,566 

1,092 

998 

937 

1,071 

913 

710 

568 

No.  of  sessions  

279 

357 

358 

375 

310 

260 

238 

312 

262 

199 

Number  printed  

90 

127 

146 

170 

163 

193 

183 

242 

220 

166 

Legislative  executive  sessions: 

Number  

45 

0 

0 

1 

1 

0 

0 

0 

0 

0 

Legislative  open  markup  sessions:2 

Numbers  of  sessions  

287 

205 

183 

129 

151 

94 

137 

105 

94 

155 

209 

161 

87 

Hours  of  sitting  

450 

424 

237 

248 

184 

175 

107 

161 

1  These  figures  do  not  include  the  work  of  the  Oversight  and  Investigations  Subcommittee  which  has  no  legislative  jurisdiction. 

2  As  provided  in  Committee  rule  2(e). 


APPENDIX  I 


Summary  of  Action  on  Legislation — 102d  Congress,  Second 

Session 

pending  full  committee  action 

H.J.  Res.  128. — To  require  the  Secretary  of  Health  and  Human 
Services  to  call  to  active  duty  additional  members  of  the  Reserve 
Corps  of  the  Public  Health  Service  for  the  purpose  of  responding  to 
the  shortage  of  health  care  providers  in  the  United  States  that  has 
occurred  as  a  result  of  the  Persian  Gulf  Conflict  (Reported  to  the 
full  Committee,  amended,  by  voice  vote,  by  the  Subcommittee  on 
Health  and  the  Environment  on  Feb.  27,  1991.) 

H.R.  2966. — Petroleum  Marketing  Competition  Enhancement  Act. 
(Reported  to  the  full  Committee,  by  voice  vote,  by  the  Subcommit- 
tee on  Energy  and  Power  on  Aug.  11,  1992.) 

PENDING  REPORTS 

H.R.  2809. — To  streamline  the  environmental  process  for  natural 
gas  pipelines.  (Reported  to  the  full  Committee  by  voice  vote  by  the 
Subcommittee  on  Energy  and  Power  on  July  10,  1991.  Ordered  fa- 
vorably reported,  amended,  by  voice  vote  on  July  30,  1991.) 

BILLS  REPORTED/PENDING  FLOOR  ACTION 

H.R.  33. — Drug  Testing  Quality  Act.  (Ordered  reported,  amended, 
by  voice  vote,  on  Sept.  25,  1991.  Reported  to  the  House  on  Nov.  12, 
1991;  H.  Rept.  102-302.) 

H.R.  787.— Fair  Trade  and  Export  Expansion  Act  of  1991.  (Or- 
dered reported,  as  amended  by  voice  vote,  on  Nov.  20,  1991.  Report- 
ed to  the  House  Nov.  27,  1991;  H.  Rept.  102-400,  Part  1.) 

H.R.  1087. — High  Speed  Rail  Transportation  Policy  and  Develop- 
ment Act.  (Ordered  reported,  as  amended,  by  voice  vote,  on  Nov.  7, 
1991.  Reported  to  the  House  on  Nov.  8,  1991;  H.  Rept.  102-297,  Part 
1.  Sequentially  referred  to  the  Committee  on  Public  Works  and 
Transportation  for  a  period  ending  not  later  that  Feb.  28,  1992. 
Committee  on  Public  Works  and  Transportation  discharged  on  Feb. 
28,  1992.)  (Provisions  of  H.R.  1087  incorporated  in  P.L.  102-240.) 

H.R.  1286. — To  grant  certain  authorities  to  the  Secretary  of  the 
Treasury  with  respect  to  the  seizure  of  assets  in  the  United  States 
that  are  owned  or  controlled  by  the  Government  of  Iraq.  (Ordered 
reported,  amended,  by  voice  vote,  on  May  21,  1991.  Reported  to  the 
House  on  July  25,  1991;  H.  Rept.  102-162,  Part  1.) 

H.R.  1305. — Telephone  Consumer  Privacy  Rights  Act.  (Ordered  re- 
ported, amended,  by  voice  vote,  on  July  30,  1991.  Reported  to  the 
House  on  Nov.  18,  1991;  H.  Rept.  102-324.) 


(365) 


366 


H.R.  2441. — Sexually  Transmitted  Diseases  Amendments  of  1991. 
(Ordered  reported,  by  voice  vote,  on  Oct.  8,  1991.  Reported  to  the 
House  on  Oct.  24,  1991;  H.  Rept.  102-269.) 

H.R.  2624. — Technology  Preservation  Act  of  1991.  (Ordered  report- 
ed, by  a  yea-nay  vote:  25-17  on  Nov.  20,  1991.  Reported  to  the 
House  on  Nov.  27,  1991;  H.  Rept.  102-399,  Part  1.)  (Portions  of  H.R. 
2624  incorporated  in  P.L.  102-484.) 

H.R.  3047. — To  amend  the  Securities  Exchange  Act  of  1934  to 
permit  members  of  national  securities  exchanges  to  effect  certain 
transactions  with  respect  to  accounts  for  which  such  members  exer- 
cise investment  discretion.  (Ordered  reported,  by  voice  vote,  on  June 
2,  1992.  Reported  to  the  House  on  Sept.  10,  1992;  H.  Rept.  102-858.) 

H.R.  3168. — To  amend  the  Mineral  Leasing  Act  to  provide  for 
leases  of  certain  lands  for  oil  and  gas  purposes.  (Ordered  reported, 
by  voice  vote,  on  July  9,  1992.  Reported  to  the  House  on  July  24, 
1992;  H.  Rept.  102-610,  Part  2.) 

H.R.  3642. — Food,  Drug,  Cosmetic,  and  Device  Enforcement 
Amendments  of  1991.  (Ordered  reported,  amended,  by  a  yea-nay 
vote:  27-16  on  July  9,  1992.  Reported  to  the  House  on  Oct.  5,  1992; 
H.  Rept.  102-1030.) 

H.R.  3865. — National  Waste  Reduction,  Recycling,,  and  Manage- 
ment Act.  (Ordered  reported,  amended,  by  a  yea-nay  vote:  28-15  on 
July  2,  1992.  Reported  to  the  House  on  Aug.  11,  1992;  H.  Rept.  102- 
839.) 

H.R.  3927. — Government  Securities  Reform  Act.  (Ordered  report- 
ed, by  voice  vote,  on  June  2,  1992.  Reported  to  the  House  on  July 
24,  1992;  H.  Rept.  102-722,  Part  1.)  Sequentially  referred  to  the 
Committee  on  Banking,  Finance,  and  Urban  Affairs  for  a  period 
ending  no  later  than  Aug.  7,  1992.  Extended  to  Aug.  12,  1992.  Re- 
ported by  the  Committee  on  Banking,  Finance,  and  Urban  Affairs 
on  Aug.  12,  1991.  Sequentially  referred  to  the  Committee  on  Ways 
and  Means  for  a  period  ending  no  later  than  Sept.  18,  1992.  Ex- 
tended to  Oct.  6,  1992.  Committee  on  Ways  and  Means  discharged 
on  Oct.  6,  1992. 

H.R.  4313. — Financial  Fraud  Detection  and  Disclosure  Act.  (Or- 
dered reported,  by  voice  vote,  on  July  28,  1992.  Reported  to  the 
House  Sept.  22,  1992;  H.  Rept.  102-890.) 

H.R.  4567.— Audio  Home  Recording  Act  of  1992.  (Ordered  report- 
ed by  voice  vote  on  June  2,  1992.  Reported  to  the  House  on  Aug.  4, 
1992;  H.  Rept.  102-780,  Part  1.) 

H.R.  4731. — To  require  the  Secretary  of  the  Treasury  to  conduct  a 
study  and  report  to  the  Congress  regarding  the  insurance  industry 
in  the  United  States.  (Ordered  reported,  amended,  by  a  voice  vote 
on  Aug.  4,  1992.  Reported  to  the  House  on  Aug.  10,  1992;  H.  Rept. 
102-666,  Part  2.) 

H.R.  5000. — Petroleum  Marketing  Practices  Act  Amendments  of 
1992.  (Ordered  reported  by  voice  vote  on  June  2,  1992.  Reported  to 
the  House  on  Oct.  5,  1992;  H.  Rept.  102-1029.) 

H.R.  5346. — Native  Hawaiian  Health  Care  Improvement  Act.  (Or- 
dered reported  by  a  yea-nay  vote:  28-15  on  Aug.  5,  1992.  Reported 
to  the  House  on  Aug.  12,  1992;  H.  Rept.  102-846.) 

H.R.  5730.— Lead  Exposure  Reduction  Act  of  1992.  (Ordered  re- 
ported by  a  yea-nay  vote:  39-4  on  Aug.  5,  1992.  Reported  to  the 
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House  on  Aug.  14,  1992;  H.  Rept.  102-852,  Part  1.)  (Portions  of  H.R. 
5730  incorporated  in  P.L.  102-550.) 

H.R.  5748. — Miscellaneous  Medicare  Amendments  Act  of  1992. 
(Ordered  reported  by  voice  vote  on  Aug.  5,  1992.  Reported  to  the 
House  on  Oct.  8,  1992;  H.  Rept.  102-1046,  Part  1.) 

PASSED  HOUSE/ PENDING  IN  SENATE 

H.R.  5. — To  amend  the  National  Labor  Relations  Act  and  the 
Railway  Labor  Act  to  prevent  discrimination  based  on  participation 
in  labor  disputes.  (H.  Rept.  102-57,  Part  2,  filed  on  June  3,  1991. 
Rule  reported  to  the  House  on  July  16,  1991  (H.  Res.  195,  H.  Rept. 
102-152).  House  agreed  to  H.  Res.  195  by  a  yea-nay  vote:  265-153 
on  July  17,  1991.  Passed  the  House,  amended,  by  a  yea-nay  vote: 
247-182  on  July  17,  1991.  Placed  on  Senate  Legislative  Calendar 
under  General  Orders  on  July  18,  1991.) 

H.R.  531. — Emerging  Telecommunications  Technologies  Act  of 
1991.  (H.  Rept.  102-113  filed  on  June  18,  1991.  Passed  the  House,  as 
amended,  under  suspension  of  the  rules  by  voice  vote  on  July  9, 
1991.  Placed  on  Senate  Legislative  Calendar  under  General  Orders 
on  July  10,  1991.) 

H.R.  1104. — To  declare  certain  portions  of  Pelican  Island,  Texas, 
nonnavigable.  (H.  Rept.  102-325  filed  on  Nov.  18,  1991.  Passed  the 
House,  as  amended,  under  suspension  of  the  rules  by  voice  vote. 
Referred  to  the  Senate  Committee  on  Commerce,  Science,  and 
Transportation  on  Nov.  27,  1991.)  (Portions  of  H.R.  1104  incorporat- 
ed in  P.L.  102-241.) 

H.R.  1555.— Technical  Corrections  Act  of  1991.  (H.  Rept.  102-381, 
Part  1  filed  by  the  Committee  on  Ways  and  Means  on  Nov.  25, 

1991.  Passed  the  House  under  suspension  of  the  rules  by  voice  vote 
on  Nov.  26,  1991.  Referred  to  the  Senate  Committee  on  Finance  on 
Nov.  26,  1991.) 

H.R.  1674. — Federal  Communications  Commission  Authorization 
Act  of  1991.  (H.  Rept.  102-207  filed  Sept.  17,  1991.  Passed  the 
House,  amended  under  suspension  of  the  rules  by  voice  vote  on 
Sept.  24,  1991.  Referred  to  the  Senate  Committee  on  Commerce, 
Science,  and  Transportation  on  Sept.  26,  1991.) 

H.R.  18S5.— Limited  Partnership  Rollup  Reform  Act  of  1991.  (H. 
Rept.  102-254  filed  on  Oct.  16,  1991.  Passed  the  House  under  sus- 
pension of  the  rules  by  voice  vote  on  Nov.  5,  1991.  Referred  to  the 
Senate  Committee  on  Banking,  Housing,  and  Urban  Affairs  on 
Nov.  6,  1991.) 

H.R.  2890. — To  establish  limits  on  the  prices  of  drugs  procured  by 
the  Department  of  Veterans  Affairs.  (H.  Rept.  102-384,  Part  2,  filed 
on  Sept.  22,  1992.  Passed  the  House  under  suspension  of  the  rules 
by  voice  vote.  Referred  to  Senate  Committee  on  Finance  on  Oct.  8, 

1992.  ) 

H.R.  3401. — Silvio  O.  Conte  Disabilities  Prevention  Act.  (H.  Rept. 
102-271  filed  on  Oct.  24,  1991.  Passed  the  House  under  suspension 
of  the  rules  by  voice  vote  on  Oct.  28,  1991.  Referred  to  the  Senate 
Committee  on  Labor  and  Human  Resources  on  Nov.  12,  1991.) 

H.R.  3495. — To  declare  certain  portions  of  Wappinger  Creek  in 
Dutchess  County,  New  York,  as  nonnavigable  waters.  (H.  Rept.  102- 
326  filed  on  Nov.  18,  1991.  Passed  the  House  under  suspension  of 
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the  rules  by  voice  vote  on  Nov.  23,  1991.  Referred  to  the  Senate 
Committee  on  Commerce,  Science,  and  Transportation  on  Nov.  27, 

1991.  )  (Portions  of  H.R.  3495  incorporated  in  P.L.  102-241.) 

H.R.  4252. — To  provide  for  a  3-year  extension  of  a  certain  medic- 
aid health  maintenance  organization  waiver.  (H.  Rept.  102-887  filed 
on  Sept.  22,  1992.  Passed  the  House  under  suspension  of  the  rules 
by  voice  vote  on  Sept.  22,  1992.  Referred  to  the  Senate  Committee 
on  Finance  on  Sept.  23,  1992.) 

H.R.  4706. — Child  Safety  Improvement  and  Consumer  Product 
Safety  Commission  Improvement  Act.  (H.  Rept.  102-649  filed  on 
July  2,  1992.  Passed  the  House  by  voice  vote  on  Sept.  10,  1992.  Re- 
ferred to  Senate  Committee  on  Commerce,  Science,  and  Transpor- 
tation on  Sept.  15,  1992.) 

H.  Con.  Res.  246. — Expressing  the  sense  of  Congress  with  respect 
to  the  relation  of  trade  agreements  to  health,  safety,  labor,  and  envi- 
ronmental laws  of  the  United  States.  (H.  Rept.  102-635,  Part  1,  filed 
on  June  30,  1992.  Passed  the  House  by  a  yea-nay  vote:  362-0  on 
Aug.  6,  1992.  Referred  to  the  Senate  Committee  on  Finance  on 
Aug.  7,  1992.) 

PASSED  HOUSE  AND  SENATE 

(H.R.  3203)  S.  1392.— Consumer  Protection  Telemarketing  Act  (H. 
Rept.  102-688  filed  on  July  22,  1992.  Passed  the  House  under  sus- 
pension of  the  rules  by  voice  vote  on  Sept.  29,  1992.  Subsequently, 
S.  1392,  a  similar  Senate-passed  bill  was  passed  in  lieu  after  being 
amended  to  contain  the  language  of  the  House  bill  as  passed.  The 
Senate  agreed  to  the  House  amendments,  with  amendments,  on 
Oct.  7,  1992.) 

(H.R.  3258)  S.  792. — Radon  Awareness  and  Disclosure  Act.  (H. 
Rept.  102-922  filed  on  Sept.  28,  1992.  Passed  House  under  suspen- 
sion of  the  rules  by  voice  vote  on  Sept.  29,  1992.  Subsequently,  S. 
792,  a  similar  Senate-passed  bill  was  passed  in  lieu  after  being 
amended  to  contain  the  language  of  the  House  bill  as  passed.) 

(H.R.  3490)  S.  1579.— Telephone  Disclosure  and  Dispute  Resolu- 
tion Act.  (H.  Rept.  102-430  filed  on  Feb.  5,  1992.  Passed  the  House 
under  suspension  of  the  rules  by  a  yea-nay  vote:  381-31  on  Feb.  25, 

1992.  Subsequently,  S.  1579,  a  similar  Senate-passed  bill  was  passed 
in  lieu  after  being  amended  to  contain  the  language  of  the  House 
bill  as  passed.  The  Senate  agreed  to  the  House  amendments,  with 
amendments,  on  Oct.  7,  1992.  For  further  action  see  H.R.  6191.) 

H.R.  3837.— Federal  Program  Improvement  Act  of  1991.  (H.  Rept. 
102-486,  Part  2,  filed  on  Aug.  3,  1992.  Passed  House  under  suspen- 
sion of  the  rules  on  Aug.  3,  1992.  Passed  Senate  with  amendment 
on  Oct.  7,  1992.) 

(H.R.  5726)  S.  2266.— Investment  Advisory  Regulatory  Enhance- 
ment and  Disclosure  Act  of  1992.  (H.  Rept.  102-883  filed  on  Sept. 
22,  1992.  Passed  the  House  under  suspension  of  the  rules  by  voice 
vote  on  Sept.  22,  1992.  Subsequently,  S.  2266,  a  similar  Senate- 
passed  bill  was  passed  in  lieu  after  being  amended  with  the  lan- 
guage of  the  House  bill  as  passed.) 
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PUBLIC  LAWS 

H.R.  776.— National  Energy  Efficiency  Act  of  1991.  (H.  Rept.  102- 
474,  Part  1,  filed  on  Mar.  30,  1992.  Passed  the  House,  amended,  by 
a  yea-nay  vote:  381-37,  on  May  27,  1992.  Passed  the  Senate,  amend- 
ed, by  93-3,  on  July  30,  1992.  House  disagreed  to  the  Senate 
amendments  and  agreed  to  a  conference  on  Aug.  12,  1992.  Confer- 
ence report  filed  in  the  House  on  Oct.  5,  1992;  H.  Rept.  102-1018. 
House  agreed  to  conference  report  by  a  yea-nay  vote:  363-60,  on 
Oct.  5,  1992.  Senate  agreed  to  conference  report  by  voice  vote  on 
Oct.  8,  1992.  Approved  on  Oct.  24,  1992;  Public  Law  102-486.) 

(H.R.  1304)  S.  1462. — Automated  Telephone  Consumer  Protection 
Act.  (H.  Rept.  102-317  filed  on  Nov.  15,  1991.  Passed  the  House 
under  suspension  of  the  rules  by  voice  vote  on  Nov.  18,  1991.  S. 
1462,  a  similar  Senate-passed  bill,  passed  the  House,  amended,  on 
Nov.  26,  1991.  Senate  agreed  to  the  House  amendment  on  Nov.  27, 
1991.  S.  1462  approved  on  Dec.  20,  1991;  Public  Law  102-243.) 

(H.R.  1489)  S.  1583.— Pipeline  Safety  Act  of  1991.  (H.  Rept.  102- 
247,  Part  1,  filed  on  Oct.  8.  1991.  Passed  the  House  under  suspen- 
sion of  the  rules  by  voice  vote  on  Sept.  15,  1992.  Subsequently,  S. 
1583,  a  similar  Senate-passed  bill,  passed  the  House,  amended,  on 
Sept.  15,  1992.  Senate  agreed  to  the  House  amendments  with 
amendment  on  Oct.  5,  1992.  House  agreed  to  the  Senate  amend- 
ment under  suspension  of  the  rules  by  voice  vote  on  Oct.  6,  1992.  S. 
1583  approved  on  Oct.  24,  1992;  Public  Law  102-508.) 

H.R.  2194  (S.  596).— Federal  Facilities  Compliance  Act  of  1991.  (H. 
Rept.  102-111  filed  on  June  13,  1991.  Passed  the  House,  amended, 
under  suspension  of  the  rules  by  voice  vote  on  June  24,  1991. 
Passed  the  Senate,  amended  with  the  language  of  S.  596,  as  amend- 
ed, by  a  yea-nay  vote:  94-3  on  Oct.  24,  1991.  House  disagreed  to  the 
Senate  amendment  and  agreed  to  a  conference  on  Feb.  4,  1992. 
Conference  report  filed  in  the  House  on  Sept.  22,  1992;  H.  Rept. 
102-886.  House  agreed  to  the  conference  report  by  a  yea-nay  vote: 
403-3  on  Sept.  23,  1992.  Senate  agreed  to  the  conference  report  by 
a  voice  vote  on  Sept.  23,  1992.  Approved.  Oct.  6,  1992;  Public  Law 
102-386.) 

H.R.  2454.— Generic  Drug  Enforcement  Act  of  1991.  (H.  Rept.  102- 
272  filed  on  Oct.  24,  1991.  Passed  the  House  under  suspension  of 
the  rules  by  a  yea-nay  vote:  413-0  on  Oct.  31,  1991.  Passed  the 
Senate  with  amendments  on  Apr.  10,  1992.  House  agreed  to  Senate 
amendments  under  suspension  of  the  rules  by  voice  vote  on  Apr. 
28,  1992.  Approved  on  May  13,  1992;  Public  Law  102-282.) 

H.R.  2607  (S.  1571). — Railway  Safety  Enforcement  and  Review 
Act  (H.  Rept.  102-205  filed  on  Sept.  16,  1992.  Passed  the  House, 
amended,  under  suspension  of  the  rules  by  voice  vote  on  Sept.  23, 
1991.  Passed  the  Senate  with  amendment  on  Mar.  18,  1992.  House 
agreed  to  Senate  amendment  with  amendments  pursuant  to  H.Res. 
516  on  July  21,  1992.  Senate  agreed  to  House  amendments  to 
Senate  amendment  with  amendment  on  Aug.  12,  1992.  House 
agreed  to  Senate  amendments  to  House  amendments  to  Senate 
amendment  by  voice  vote  on  Aug.  12,  1992.  Approved  on  Sept.  3, 
1992;  Public  Law  102-365.) 

(H.R.  2637  (S.  1671.— Waste  Isolation  Pilot  Plant  Withdrawal  Act. 
(H.  Rept.  102-241,  Part  3,  filed  on  Nov.  27,  1991.  Passed  House  by  a 
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yea-nay  vote:  382-10,  on  July  21,  1992.  Subsequently,  S.  1671,  a 
similar  Senate-passed  bill,  passed  the  House,  amended,  on  July  21, 
1992.  House  insisted  on  its  amendments  and  agreed  to  a  conference 
on  Aug.  5,  1992.  Conference  report  filed  in  the  House  on  Oct.  6, 
1992;  H.  Rept.  102-1037.  House  agreed  to  conference  report  under 
suspension  of  the  rules  by  voice  vote  on  Oct.  6,  1992.  Senate  agreed 
to  conference  report  on  Oct.  8,  1992.  S.  1671  approved  on  Oct.  30, 
1992;  Public  Law  102-579.) 

(H.R.  2722)  S.  1532. — Abandoned  Infants  Assistance  Act  Amend- 
ments of  1991.  (H.  Rept.  102-209,  Part  2,  filed  on  Nov.  7,  1991. 
Passed  the  House  under  suspension  of  the  rules  by  voice  on  Nov. 
19,  1991.  Subsequently,  S.  1532,  a  similar  Senate-passed  bill,  was 
passed  in  lieu  after  being  amended  to  contain  the  language  of  the 
House  bill  as  passed.  Senate  agreed  to  the  House  amendments  with 
amendment  on  Nov.  26,  1991.  House  agreed  to  the  Senate  amend- 
ment to  the  House  amendments  on  Nov.  27,  1991.  Approved  Dec. 
12,  1991;  Public  Law  102-236.) 

H.R.  2977  (S.  1504).— Public  Telecommunications  Act  of  1991.  (H. 
Rept.  102-363  filed  on  Nov.  23,  1991.  Passed  the  House  under  sus- 
pension of  the  rules  by  voice  vote  on  Nov.  25,  1991.  Passed  the 
Senate  with  amendment  by  a  yea-nay  vote:  84-11  on  June  3,  1992. 
House  agreed  to  Senate  amendment  by  voice  vote  on  Aug.  4,  1992. 
Approved  Aug.  26,  1992;  Public  Law  102-356.) 

(H.R.  3204)  S.  1623.— Audio  Home  Recording  Act  of  1991.  (Passed 
the  House  under  suspension  of  the  rules  by  voice  vote  on  Sept.  22, 
1992.  Subsequently,  S.  1623,  a  similar  Senate-passed  bill  was  passed 
after  being  amended  with  the  text  of  H.R.  3204  as  passed  the 
House.  Senate  agreed  to  the  House  amendment  on  Oct.  7,  1992.  Ap- 
proved on  Oct.  28,  1992;  Public  Law  102-563.) 

H.R.  3402. — Health  Information  and  Health  Promotion  Amend- 
ments of  1991.  (H.  Rept.  102-270  filed  on  Oct.  24,  1991.  Passed  the 
House  amended  under  suspension  of  the  rules  by  voice  vote  on 
Nov.  5,  1991.  Passed  the  Senate  by  voice  vote  on  Nov.  12,  1991.  Ap- 
proved Nov.  25,  1991;  Public  Law  102-168.) 

H.R.  3508. — Health  Professionals  Education  Amendments  of  1991. 
(H.  Rept.  102-275  filed  on  Oct.  12,  1991.  Passed  the  House  under 
suspension  of  the  rules  by  voice  vote  on  Nov.  12,  1991.  Passed  the 
Senate,  amended,  by  voice  vote  on  Nov.  26,  1991.  House  disagreed 
to  Senate  amendment  and  agreed  to  a  conference  on  Mar.  18,  1992. 
Senate  agreed  to  the  conference  report  on  Sept.  25,  1992.  Confer- 
ence report  filed  in  the  House  on  Sept.  29,  1992.  H.  Rept.  102-925. 
House  agreed  to  the  conference  report  under  suspension  of  the 
rules  by  voice  vote  on  Sept.  29,  1992.  Approved  Oct.  13,  1992;  Public 
Law  102-408.) 

H.R.  3595. — Medicaid  Moratorium  Amendments  of  1991.  (H.  Rept. 
102-310  filed  on  Nov.  12,  1991.  Passed  the  House,  amended,  by  a 
yea-nay  vote:  348-71  on  Nov.  19,  1991.  Passed  the  Senate,  amended, 
by  voice  vote  on  Nov.  26,  1992.  House  disagreed  to  the  Senate 
amendments,  requested  a  conference,  and  appointed  conferees  on 
Nov.  27,  1991.  Senate  insisted  on  its  amendments,  agreed  to  a  con- 
ference, and  appointed  conferees  on  Nov.  27,  1991.  Conference 
report  filed  in  the  House  on  Nov.  27,  1991;  H.  Rept.  102-409.  House 
agreed  to  the  conference  report  by  voice  vote  on  Nov.  27,  1991. 
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Senate  agreed  to  the  conference  report  on  Nov.  27,  1991.  Approved 
Dec.  12,  1991;  Public  Law  102-234.) 

H.R.  3598. — Intermodal  Safe  Container  Transportation  Act  of 
1991.  (Passed  the  House  under  suspension  of  the  rules  by  voice  vote 
on  Oct.  4,  1992.  Passed  the  Senate  on  Oct.  7,  1992.  Approved  Oct. 
28,  1992;  Public  Law  102-548.) 

H.R.  3635.— Preventive  Health  Amendments  of  1991.  (H.  Kept. 
102-318  filed  on  Nov.  15,  1991.  Passed  the  House  under  suspension 
of  the  rules  by  voice  vote  on  Nov.  19,  1991.  Passed  the  Senate, 
amended,  by  voice  vote  on  Nov.  27,  1991.  House  disagreed  to  the 
Senate  amendment  and  agreed  to  a  conference  on  Mar.  18,  1992. 
Conference  report  filed  in  the  House  on  Oct.  5,  1992;  H.  Rept.  102- 
1019.  House  agreed  to  the  conference  report  under  suspension  of 
the  rules  by  voice  vote  on  Oct.  6,  1992.  Senate  agreed  to  the  confer- 
ence report  by  voice  vote  on  Oct.  7,  1992.  Approved  Sept.  30,  1992; 
Public  Law  102-531.) 

(H.R.  3645)  S.  680 — Tourism  Policy  and  Export  Promotion  Act  of 

1991.  (H.  Rept.  102-355  filed  on  Nov.  22,  1991.  Passed  the  House 
under  suspension  of  the  rules  by  voice  vote  on  Nov.  23,  1991.  Subse- 
quently, S.  680,  a  similar  Senate-passed  bill,  was  passed  in  lieu 
after  being  amended  to  contain  the  language  of  the  House  bill  as 
passed.  Senate  agreed  to  House  amendments  with  amendment  on 
Aug.  12,  1992.  House  agreed  to  Senate  amendment  to  House 
amendments  under  suspension  of  the  rules  by  voice  vote  on  Sept. 
15,  1992.  Approved  Sept.  30,  1992;  Public  Law  102-372.) 

(H.R.  3698)  S.  1306. — Community  Mental  Health  and  Substance 
Abuse  Services  Improvement  Act  of  1992.  (H.  Rept.  102-464  filed  on 
Mar.  24,  1992.  Passed  the  House  under  suspension  of  the  rules  by 
voice  vote  on  Mar.  24,  1992.  S.  1306,  a  similar  Senate-passed  bill, 
passed  the  House,  amended,  on  Mar.  24,  1992.  Senate  disagreed  to 
the  House  amendments  and  agreed  to  a  conference  on  Mar.  25, 

1992.  Conference  report  filed  in  the  House  on  June  3,  1992;  H. 
Rept.  102-546.  Senate  agreed  to  conference  report  on  June  9,  1992. 
House  agreed  to  conference  report  on  July  1,  1992.  Approved  July 
10,  1992;  Public  Law  102-321.) 

(H.R.  3724)  S.  2481.— Indian  Health  Amendments  of  1991.  (H. 
Rept.  102-643,  Part  2,  filed  on  H.R.  3724  on  July  28,  1992.  Passed 
House  by  a  yea-nay  vote;  330-36  on  Sept.  15,  1992.  Referred  to 
Senate  Committee  on  Indian  Affairs  on  Sept.  16,  1992.  S.  2481 
passed  Senate  on  Sept.  18,  1992.  Passed  House  with  amendment 
under  suspension  of  the  rules  by  a  yea-nay  vote:  335-74.  Senate 
agreed  to  House  amendment  on  Oct.  7,  1992.  Approved  Oct.  29, 
1992;  Public  Law  102-573.) 

H.R.  4016. — To  amend  the  Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability  Act  of  1980  to  require  the  Fed- 
eral government,  before  termination  of  Federal  activities  on  any  real 
property  owned  by  the  Government,  to  identify  real  property  where 
no  hazardous  substance  was  stored,  released,  or  disposed  of.  (H. 
Rept.  102-814  filed  on  Aug.  6,  1992.  Passed  the  House  under  sus- 
pension of  the  rules  on  Aug.  10,  1992.  Passed  the  Senate  with 
amendments  on  Sept.  18,  1992.  House  disagreed  to  the  Senate 
amendments  and  agreed  to  a  conference  on  Sept.  23,  1992.  Confer- 
ence report  filed  in  the  House  on  Oct.  3,  1992;  H.  Rept.  102-986. 
Senate  agreed  to  the  conference  report  by  a  voice  vote  on  Oct.  5, 
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1992.  House  agreed  to  the  conference  report  under  suspension  of 
the  rules  by  voice  vote  on  Oct.  6,  1992.  Approved  Oct.  19,  1992; 
Public  Law  102-426.) 

H.R.  4178  (S.  2873).— DES  Education  and  Research  Amendments 
of  1992.  (H.  Rept.  102-817  filed  on  Aug.  10,  1992.  Passed  the  House 
under  suspension  of  the  rules  by  voice  vote  on  Aug.  19,  1992. 
Passed  the  Senate  by  voice  vote  on  Sept.  30,  1992.  Approved  Oct. 
13,  1992;  Public  Law  102-409.) 

H.R.  4250  (S.  2608). — To  authorize  appropriations  for  the  Nation- 
al Railroad  Passenger  Corporation.  (H.  Rept..  102-513  filed  on  May 
6,  1992.  Passed  the  House  under  suspension  of  the  rules  by  voice 
vote  on  Aug.  11,  1992.  Passed  the  Senate  with  amendment  on  Aug. 
12,  1992.  Senate  insisted  on  its  amendment  and  agreed  to  a  confer- 
ence on  Sept.  29,  1992.  Conference  report  filed  in  the  House  on  Oct. 
3,  1992;  H.  Rept.  102-900.  House  agreed  to  conference  report  under 
suspension  of  the  rules  by  voice  vote  on  Oct.  4,  1992.  Senate  agreed 
to  the  conference  report  by  voice  vote  on  Oct.  7,  1992.  Approved 
Oct.  27,  1992;  Public  Law  102-533.) 

H.R.  4542.— Anti-Car  Theft  Act  of  1992.  (H.  Rept.  102-851,  Part  2, 
filed  on  Sept.  22,  1992.  Passed  House  under  suspension  of  the  rules 
by  voice  vote  on  Oct.  6,  1992.  Passed  Senate  by  voice  vote  on  Oct.  8, 
1992.  Approved  Oct.  25,  1992;  Public  Law  102-519.) 

H.R.  4572. — To  direct  the  Secretary  of  Health  and  Human  Serv- 
ices to  waive  certain  requirements  under  the  medicaid  program 
during  1992  and  1993  for  health  maintenance  organizations  operat- 
ed by  the  Dayton  Area  Health  Plan  in  Dayton,  Ohio.  (H.  Rept.  102- 
494  filed  on  Apr.  9,  1992.  Passed  the  House  by  voice  vote  on  Apr. 
10,  1992.  Passed  the  Senate  by  voice  vote  on  Apr.  10,  1992.  Ap- 
proved Apr.  28,  1992;  Public  Law  102-276.) 

H.R.  4773. — Fertility  Clinic  Success  Rate  and  Certification  Act  of 

1991.  (H.  Rept.  102-624  filed  on  June  29,  1992.  Passed  the  House 
under  suspension  of  the  rules  by  voice  vote  on  June  29,  1992. 
Passed  the  Senate  by  voice  vote  on  Oct.  8,  1992.  Approved  Oct.  24, 
1992;  Public  Law  102-493.) 

(H.R.  4850)  S.  12. — Cable  Television  Consumer  Protection  and 
Competition  Act  of  1991.  (H.  Rept.  102-628  filed  on  June  29,  1992. 
Passed  House  by  a  yea-nay  vote:  340-73  on  July  23,  1992.  Subse- 
quently, S.  12,  a  similar  Senate-passed  bill,  passed  the  House,  after 
being  amended  with  the  text  of  the  House-passed  bill,  on  July  23, 

1992.  The  Senate  disagreed  to  the  House  amendments  and  agreed 
to  a  conference  on  Aug.  12,  1992.  Conference  report  filed  in  the 
House  on  Sept.  14,  1992;  H.  Rept.  102-862.  House  agreed  to  the  con- 
ference report  by  a  yea-nay  vote:  280-128  on  Sept.  17,  1992.  Senate 
agreed  to  the  conference  report  by  a  yea-nay  vote:  74-25  on  Sept. 
22,  1992.  Vetoed  on  Oct.  3,  1992.  Senate  voted  to  override  the  Presi- 
dential veto  by  a  yea-nay  vote:  74-25  on  Oct.  5,  1992.  House  voted 
to  override  the  Presidential  veto  by  a  yea-nay  vote:  308-114  on  Oct. 
5,  1992.  Became  Public  Law  without  approval  on  Oct.  5,  1992; 
Public  Law  102-385.) 

H.R.  5443. — To  make  amendments  to  the  American  Technology 
Preeminence  Act  of  1991  and  the  Fair  Packaging  and  Labeling  Act 
with  respect  to  their  treatment  of  the  SI  metric  system.  (H.  Rept. 
102-581,  Part  1,  filed  by  the  Committee  on  Science,  Space,  and 
Technology  on  June  18,  1992.  Passed  the  House  under  suspension 
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of  the  rules  on  June  29,  1992.  Passed  the  Senate  on  July  21,  1992. 
Approved  Aug.  3,  1992;  Public  Law  102-329.) 

H.R.  5673. — Health  Care  Policy  and  Research  Amendments  of 
1992.  (H.  Rept.  102-892  filed  on  Sept.  22,  1992.  Passed  the  House 
under  suspension  of  the  rules  by  a  yea-nay  vote:  397-8  on  Sept.  24, 
1992.  Passed  the  Senate  by  voice  vote  on  Sept.  30,  1992.  Approved 
Oct.  13,  1992;  Public  Law  102-410.) 

H.R.  6180. — Telecommunications  Authorization  Act  of  1992.  (For 
previous  action  see  H.R.  3031.  Passed  House  by  voice  vote  on  Oct. 
6,  1992.  Passed  Senate  on  Oct.  8,  1992.  Approved  Oct.  27,  1992; 
Public  Law  102-538.) 

H.R.  6181.— Prescription  Drug  User  Fee  Act  of  1992.  (Committee 
on  Energy  and  Commerce  discharged  by  unanimous  consent  on 
Oct.  6,  1992.  Passed  the  House  by  voice  vote  on  Oct.  6,  1992.  Passed 
the  Senate  by  voice  vote  on  Oct.  7,  1992.  Approved  Oct.  29,  1992; 
Public  Law  102-571.) 

H.R.  6182. — Mammography  Quality  Standards  Act  of  1992. 
(Passed  the  House  under  suspension  of  the  rules  by  voice  vote  on 
Oct.  6,  1992.  Passed  the  Senate  by  voice  vote  on  Oct.  7,  1992.  Ap- 
proved Oct.  27,  1992;  Public  Law  102-539.) 

H.R.  6183. — Federal  Supported  Health  Centers  Assistance  Act  of 
1992.  (Committees  on  the  Judiciary  and  Energy  and  Commerce  dis- 
charged by  unanimous  consent  on  Oct.  6,  1992.  Passed  the  House 
by  voice  vote  on  Oct.  6,  1992.  Passed  the  Senate  by  voice  vote  on 
Oct.  8,  1992.  Approved  Oct,  24,  1992;  Public  Law  102-501.) 

H.R.  6191. — Telephone  Disclosure  and  Dispute  Resolution  Act. 
(For  previous  action  see  H.R.  3490.  Committee  on  Energy  and  Com- 
merce discharged  by  unanimous  consent  on  Oct.  6,  1992.  Passed  the 
House  by  voice  vote  on  Oct.  6,  1992.  Passed  the  Senate  by  voice 
vote  on  Oct.  7,  1992.  Approved  Oct.  28,  1992;  Public  Law  102-556.) 

H.J.  Res.  222. — To  provide  for  a  settlement  of  the  railroad  labor- 
management  disputes  between  certain  railroads  represented  by  the 
National  Carriers'  Conference  Committee  of  the  National  Railway 
Labor  Conference  and  certain  of  their  employees.  (Ordered  favorably 
reported  on  Apr.  17,  1991.  No  written  report  filed.  Committee  on 
Energy  and  Commerce  discharged  from  further  consideration  on 
Apr.  17,  1991.  Passed  the  House,  amended,  by  a  yea-nay  vote:  400-5 
on  Apr.  17,  1991.  Passed  the  Senate  by  voice  vote  on  Apr.  17,  1991. 
Approved  on  Apr.  18,  1991;  Public  Law  102-29.) 

H.J.  Res.  517. — To  provide  for  a  settlement  of  the  railroad  labor- 
management  disputes  between  certain  railroads  and  certain  of  their 
employees.  (Passed  the  House  by  a  yea-nay  vote:  248-140  on  June 
25,  1992.  Passed  the  Senate  by  a  yea-nay  vote:  87-6  on  June  25, 
1992.  Approved  June  26,  1992;  Public  Law  102-306.) 

S.  258. — To  correct  an  error  in  the  Solar,  Wind,  Waste,  and  Geo- 
thermal  Power  Production  Incentives  Act  of  1990.  (Passed  the 
Senate  on  Apr.  11,  1991.  Committee  on  Energy  and  Commerce  dis- 
charged from  further  consideration  on  Apr.  30,  1991.  Passed  the 
House,  amended,  under  suspension  of  the  rules  by  voice  vote  on 
Apr.  30,  1991.  Approved  on  May  17,  1991;  Public  Law  102-46.) 

S.  1475. — Protection  and  Advocacy  for  Mentally  III  Individuals 
Amendments  Act  of  1991.  (Passed  the  Senate  on  July  31,  1991.  H. 
Rept.  102-319  filed  on  Nov.  15,  1991.  Passed  the  House  under  sus- 
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pension  of  the  rules  by  voice  vote  on  Nov.  19,  1991.  Approved  on 
Nov.  27,  1991;  Public  Law  102-173.) 

S.  1577. — Alzheimer's  Disease  Research,  Training,  and  Education 
Amendments  of  1991.  (Passed  the  Senate  on  Nov.  26,  1991.  Commit- 
tee on  Energy  and  Commerce  discharged  on  Oct.  6,  1992.  Passed 
House  with  amendment  by  voice  vote  on  Oct.  6,  1992.  Senate 
agreed  to  House  amendment  Oct.  7,  1992.  Approved  Oct.  24,  1992; 
Public  Law  102-507.) 

S.  1891. — To  permit  the  Secretary  of  Health  and  Human  Services 
to  waive  certain  recovery  requirements  with  respect  to  the  construc- 
tion or  remodeling  of  facilities.  (Passed  the  Senate  on  Oct.  30,  1991. 
H.  Rept.  102-359  filed  on  Nov.  23,  1991.  Passed  the  House,  amend- 
ed, under  suspension  of  the  rules  by  voice  vote  on  Nov.  23,  1991. 
Senate  agreed  to  the  House  amendment  by  voice  vote  on  Nov.  25, 

1991.  Approved  on  Dec.  17,  1991;  Public  Law  102-239.) 

S.  3112. — To  amend  the  Public  Health  Service  Act  to  make  certain 
technical  corrections.  (Passed  the  Senate  on  July  30,  1992.  Passed 
the  House  under  suspension  of  the  rules  by  voice  vote  on  Aug.  10, 

1992.  Approved  Aug.  26,  1992;  Public  Law  102-352.) 

VETOES 

H.R.  2507. — National  Institutes  of  Health  Revitalization  Amend- 
ments of  1991.  (H.  Rept.  102-136  filed  on  June  3,  1991.  Passed  the 
House,  amended,  by  a  yea-nay  vote:  274-144  on  July  25,  1991. 
Passed  Senate  with  amendment  by  a  yea-nay  vote:  87-10  on  Apr.  2, 
1992.  Senate  insisted  on  its  amendments  and  agreed  to  a  confer- 
ence on  May  6,  1992.  Conference  report  filed  in  the  House  May  18, 
1992;  H.  Rept.  102-525.  House  agreed  to  conference  report  by  a  yea- 
nay  vote:  260-148  on  May  28,  1992.  Senate  agreed  to  conference 
report  by  a  yea-nay  vote:  85-12  on  June  4,  1992.  Vetoed  on  June  23, 
1992.  House  sustained  Presidential  veto  by  a  yea-nay  vote:  271-156 
on  June  24,  1992. 

(H.R.  3090)  S.  323.— Family  Planning  Amendments  Act  of  1991. 
(H.  Rept.  102-204  on  Sept.  13,  1991.  Passed  the  House  by  a  yea-nay 
vote:  268-159,  on  Apr.  30,  1992.  Subsequently,  S.  323,  a  similar 
Senate-passed  bill,  was  passed  in  lieu  after  being  amended  to  con- 
tain the  language  of  the  House  bill  as  passed.  Senate  disagreed  to 
House  amendments  and  agreed  to  a  conference  on  May  12,  1992. 
Conference  report  filed  in  the  House  July  31,  1992;  H.  Rept.  102- 
767.  House  agreed  to  conference  report  by  a  yea-nay  vote:  251-144, 
on  Aug.  6,  1992.  Senate  agreed  to  conference  report  by  voice  vote 
on  Sept.  14,  1992.  Vetoed  on  Sept.  25,  1992.  Senate  overrode  the 
Presidential  veto  by  a  yea-nay  vote:  73-26  on  Oct.  1,  1992.  House 
sustained  the  Presidential  veto  by  a  yea-nay  vote:  266-148  on  Oct. 
2,  1992. 

(H.R.  3750)  S.  3. — House  of  Representatives  Campaign  Spending 
Limit  and  Election  Reform  Act  of  1991.  (H.  Rept.  102-340,  Part  1, 
filed  by  the  Committee  on  House  Administration  on  Nov.  19,  1991. 
Committee  on  Energy  and  Commerce  discharged  from  further  con- 
sideration on  Nov.  25,  1991.  Passed  the  House  by  a  yea-nay  vote: 
273-156  on  Nov.  25,  1991.  Subsequently,  S.  3,  a  similar  Senate- 
passed  bill  was  passed  in  lieu  after  being  amended  to  contain  the 
language  of  the  House  bill  as  passed.  House  insisted  on  its  amend- 
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ments  and  agreed  to  a  conference  on  Mar.  25,  1992.  Conference 
report  filed  in  the  House  Apr.  8,  1992;  H.  Rept.  102-487.  House 
agreed  to  conference  report  by  a  yea-nay  vote:  259-165  on  Apr.  9, 
1992.  Senate  agreed  to  conference  report  by  a  yea-nay  vote:  58-42 
on  Apr.  30,  1992.  Vetoed  on  May  9,  1992.  Senate  sustained  the  Pres- 
idential veto  by  a  yea-nay  vote:  57-42  on  May  13,  1992.) 

LEGISLATION  OF  INTEREST 

H.R.  11. — Internal  Revenue  Code  Amendments.  (H.  Rept.  102-631 
filed  by  the  Committee  on  Ways  and  Means  on  June  30,  1992. 
Passed  the  House  under  suspension  of  the  rules  by  a  yea-nay  vote: 
356-55  on  July  2,  1992.  Passed  the  Senate  with  amendments  by  a 
yea-nay  vote:  70-29  on  Sept.  29,  1992.  House  disagreed  to  the 
Senate  amendments  and  agreed  to  a  conference  on  Sept.  30,  1992. 
Conference  report  filed  in  the  House  on  Oct.  5,  1992;  H.  Rept.  102- 
1034.  The  House  agreed  to  the  conference  report  by  a  yea-nay  vote 
of  208-202  on  Oct.  6,  1992.  The  Senate  agreed  to  the  conference 
report  by  a  yea-nay  vote:  67-22  on  Oct.  8,  1992.  Vetoed  on  Nov.  11, 
1992.) 

H.R.  707  (S.  207).— Commodity  Futures  Improvements  Act  of  1991. 
(H.  Rept.  102-6  filed  by  the  Committee  on  Agriculture  on  Jan.  29, 

1991.  Passed  the  House  amended  under  suspension  of  the  rules  by 
yea-nay  vote:  395-27  on  Mar.  5,  1991.  Passed  the  Senate  with 
amendment  by  a  yea-nay  vote:  90-8  on  Apr.  18,  1991.  Senate  insist- 
ed on  its  amendment  and  requested  a  conference  on  Apr.  18,  1991. 
Senate  appointed  conferees  May  14,  1991.  House  disagreed  to  the 
Senate  amendment  and  agreed  to  a  conference  on  Oct.  2,  1991.  Con- 
ference report  filed  in  the  House  on  Oct.  2,  1992;  H.  Rept.  102-978. 
House  agreed  to  the  conference  report  by  voice  vote  on  Oct.  2,  1992. 
Senate  agreed  to  the  conference  report  by  voice  vote  on  Oct.  8, 

1992.  Approved  Oct.  28,  1992;  Public  Law  102-546.) 

H.R.  991(S.  468). — Defense  Production  Act  Extension  and  Amend- 
ments of  1991.  (H.  Rept.  102-7  filed  by  the  Committee  on  Banking, 
Finance,  and  Urban  Affairs  on  Mar.  4,  1991.  Passed  the  House, 
amended,  under  suspension  of  the  rules  by  a  yea-nay  vote:  416-0  on 
Mar.  6,  1991.  Passed  the  Senate,  amended  on  Mar.  7,  1991.  House 
disagreed  to  the  Senate  amendment,  requested  a  conference,  and 
appointed  conferees  on  Mar.  21,  1991.  Senate  insisted  on  its  amend- 
ment, agreed  to  a  conference,  and  appointed  conferees  on  June  6, 
1991.  Conference  report  filed  on  Aug.  2,  1991.  H.  Rept.  102-186. 
Conference  report  agreed  to  in  the  House  on  Aug.  2,  1991.  Confer- 
ence report  agreed  to  in  the  Senate  on  Aug.  2,  1991.  Approved  Aug. 
17,  1991;  Public  Law  102-99.) 

H.R.  1435. — Rocky  Mountain  Arsenal  National  Wildlife  Refuge 
Act  of  1992.  H.  Rept.  102-463,  Part  I,  filed  by  the  Committee  on 
Armed  Services  on  Mar.  20,  1992.  H.  Rept.  102-463,  Part  II,  filed  by 
the  Committee  on  Merchant  Marine  and  Fisheries  on  July  7,  1992. 
Passed  the  House  under  suspension  of  the  rules  on  July  7,  1992. 
Passed  the  Senate,  amended,  on  Sept.  18,  1992.  House  agreed  to  the 
Senate  amendments  on  Sept.  25,  1992.  Approved  Oct.  9,  1992; 
Public  Law  102-402.) 

H.R.  2100.— Department  of  Defense  Authorization  Act  1992/1993. 
(H.  Rept.  102-60  filed  by  the  Committee  on  Armed  Services  on  May 
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13,  1991.  Passed  the  House,  amended,  by  a  yea-nay  vote:  268-161  on 
May  22,  1991.  Passed  the  Senate,  amended,  on  Aug.  2,  1991.  Senate 
insisted  on  its  amendments,  requested  a  conference,  and  appointed 
conferees  on  Aug.  2,  1991.  House  disagreed  to  the  Senate  amend- 
ments, agreed  to  a  conference,  and  appointed  conferees  on  Sept.  16, 
1991.  Conference  report  filed  on  Nov.  13,  1991.  H.  Rept.  102-311. 
Conference  report  agreed  to  in  the  House  on  Nov.  18,  1991.  Confer- 
ence report  agreed  to  in  the  Senate  on  Nov.  22,  1991.  Approved 
Dec.  5,  1991;  Public  Law  102-190.) 

H.R.  2508.— International  Cooperation  Act  of  1991.  (H.  Rept.  102- 
96  filed  by  the  Committee  on  Foreign  Affairs  on  June  4,  1991. 
Passed  the  House,  amended,  by  a  yea-nay  vote:  274-138  on  June  20, 
1991.  Passed  the  Senate,  amended,  by  a  vote  of  74-18  on  July  26, 
1991.  Senate  insisted  on  its  amendment,  requested  a  conference, 
and  appointed  conferees  on  July  26,  1991.  House  disagreed  to  the 
Senate  amendment  and  agreed  to  a  conference  on  Sept.  12,  1991. 
House  appointed  conferees  on  Sept.  17,  1991.  Conference  report 
filed  on  Sept.  27,  1991.  H.  Rept.  102-225.  Senate  agreed  to  confer- 
ence report  by  a  vote  of  61-38  on  Oct.  8,  1991.  House  rejected  con- 
ference report  by  a  yea-nay  vote:  159-262  on  Oct.  30,  1991.) 

H.R.  2950. — Intermodal  Surface  Transportation  Infrastructure 
Act  of  1991.  (H.  Rept.  102-171,  Part  1,  filed  by  the  Committee  on 
Public  Works  and  Transportation  on  July  26,  1991;  H.  Rept.  102- 
171,  Part  2,  filed  by  the  Committee  on  Ways  and  Means  on  Aug.  2, 
1991.  Passed  the  House,  amended,  by  a  yea-nay  vote  of  343-83  on 
Oct.  23,  1991.  Passed  the  Senate,  amended,  on  Oct.  31,  1991.  Senate 
insisted  on  its  amendment,  requested  a  conference,  and  appointed 
conferees  on  Oct.  31,  1991.  House  disagreed  to  the  Senate  amend- 
ment, agreed  to  a  conference,  and  appointed  conferees  on  Nov.  6, 
1991.  Conference  report  filed  Nov.  27,  1991.  H.  Rept.  102-404.  Con- 
ference report  agreed  to  in  the  House  by  a  yea-nay  vote:  372-47  on 
Nov.  27,  1991.  Conference  report  agreed  to  in  the  Senate  by  a  vote 
of  79-8  on  Nov.  27,  1991.  Approved  Dec.  18,  1991;  Public  Law  102- 
240.) 

H.R.  3371.— Violent  Crime  Prevention  Act  of  1991.  (H.  Rept.  102- 
242,  Part  1,  filed  on  by  the  Committee  on  the  Judiciary  on  Oct.  7, 
1991.  Referred  jointly  to  the  Committees  on  Banking,  Education 
and  Labor,  Energy  and  Commerce,  Merchant  Marine  and  Fisher- 
ies, Public  Works  and  Transportation,  and  Ways  and  Means  on 
Oct.  7,  1991  for  a  period  ending  no  later  than  Oct.  9,  1991.  H.  Rept. 
102-242,  Part  2,  filed  by  the  Committee  on  Ways  and  Means  on 
Oct.  9,  1991.  Committee  on  Energy  and  Commerce  discharged  Oct. 
9,  1991.  Passed  the  House,  amended,  by  a  yea-nay  vote:  305-118  on 
Oct.  22,  1991.  Passed  the  Senate,  amended,  on  Nov.  21,  1991.  Senate 
insisted  on  its  amendment,  requested  a  conference,  and  appointed 
conferees  on  Nov.  21,  1991.  House  disagreed  to  the  Senate  amend- 
ment, agreed  to  a  conference,  and  appointed  conferees  on  Nov.  21, 
1991.  Conference  report  filed  Nov.  27,  1991;  H.  Rept.  102-405.  Con- 
ference report  agreed  to  in  the  House  by  a  yea-nay  vote:  205-203  on 
Nov.  27,  1991.  Senate  failed  to  agree  to  close  further  debate  on  the 
conference  report  by  a  yea-nay  vote:  54-43  on  Mar.  19,  1992  and  by 
a  yea-nay  vote:  55-43  on  Oct.  2,  1992.) 

H.R.  3575. — Federal  Supplemental  Compensation  Act  of  1991.  (H. 
Rept.  102-273  filed  by  the  Committee  on  Ways  and  Means  on  Oct. 
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17,  1991.  Passed  the  House  by  a  yea-nay  vote:  396-30  on  Nov.  14, 
1991.  Passed  the  Senate  by  a  yea-nay  vote:  91-2  on  Nov.  15,  1991. 
Approved  Nov.  15,  1991;  Public  Law  102-164.) 

(H.R.  4547)  S.  2532. — Freedom  for  Russia  and  Emerging  Eurasian 
Democracies  and  Open  Markets  Support  Act.  (Passed  Senate  by  a 
yea-nay  vote:  76-29  on  July  2,  1992.  Passed  House  with  amend- 
ments by  voice  vote  on  Aug.  6,  1992.  Senate  disagreed  to  House 
amendments  and  agreed  to  conference  on  Sept.  16,  1992.  Confer- 
ence report  filed  in  the  House  on  Oct.  1,  1992;  H.  Rept.  102-964. 
Senate  agreed  to  conference  report  by  voice  vote  on  Oct.  1,  1992. 
House  agreed  to  conference  report  by  a  yea-nay  vote:  232-164  on 
Oct.  3,  1992.  Approved  Oct.  24,  1992;  Public  Law  102-511.) 

H.R.  5006  (S.  3114). — Department  of  Defense  Authorization  Act, 
1993.  (H.  Rept.  102-527  filed  by  the  Committee  on  Armed  Services 
on  May  19,  1992.  Passed  the  House  by  a  yea-nay  vote:  198-168  on 
June  5,  1992.  Passed  Senate,  after  being  amended  with  the  text  of 
S.  3114,  on  Sept.  19,  1992.  House  disagreed  to  the  Senate  amend- 
ments and  agreed  to  a  conference  on  Sept.  22,  1992.  Conference 
report  filed  in  the  House  on  Oct.  1,  1992;  H.  Rept.  102-966.  House 
agreed  to  the  conference  report  by  a  yea-nay  vote:  304-100  on  Oct. 
3,  1992.  Senate  agreed  to  the  conference  report  by  voice  vote  on 
Oct.  5,  1992.  Approved  Oct.  23,  1992;  Public  Law  102-484.) 

H.R.  5193. — To  improve  the  delivery  of  health-care  services  to  eli- 
gible veterans  and  to  clarify  the  authority  of  the  Secretary  of  Veter- 
ans Affairs.  (H.  Rept.  102-714,  Part  1  filed  by  the  Committee  on 
Veterans'  Affairs  on  July  24,  1992.  Passed  the  House  under  suspen- 
sion of  the  rules  on  Aug.  4,  1992.  Passed  the  Senate  amended  on 
Oct.  1,  1992.  House  agreed  to  the  Senate  amendments  with  amend- 
ment on  Oct.  6,  1992.  Senate  agreed  to  the  House  amendment  to 
the  Senate  amendments  on  Oct.  8,  1992.) 

(H.R.  5231)  S.  1330.— National  Competitiveness  Act  of  1992.  (H. 
Rept.  102-841  filed  by  the  Committee  on  Science,  Space,  and  Tech- 
nology on  Aug.  12,  1992.  Passed  the  House  by  a  yea-nay  vote:  287- 
122  on  Sept.  23,  1992.  Subsequently,  S.  1330,  similar  Senate-passed 
legislation,  passed  the  House  after  being  amended  with  the  text  of 
the  House  legislation  as  passed.) 

H.R.  5260. — Unemployment  Compensation  Amendments  of  1992. 
(H.  Rept.  102-543,  Part  1,  filed  by  the  Committee  on  Ways  and 
Means  on  June  2,  1992.  Part  2  filed  by  the  Committee  on  Govern- 
ment Operations  on  June  9,  1992.  Passed  the  House  by  a  yea-nay 
vote:  261-150  on  June  9,  1992.  Passed  the  Senate  by  voice  vote  on 
June  19,  1992.  House  disagreed  to  the  Senate  amendment  and 
agreed  to  a  conference  on  June  29,  1992.  Conference  report  filed  on 
July  2,  1992;  H.  Rept.  102-650.  House  agreed  to  the  conference 
report  by  a  yea-nay  vote:  396-23  on  July  2,  1992.  Senate  agreed  to 
the  conference  report  by  a  yea-nay  vote:  93-3  on  July  2,  1992.  Ap- 
proved July  3,  1992;  Public  Law  102-318.) 

H.R.  5334. — Housing  and  Community  Development  Act.  (H.  Rept. 
102-760  filed  by  the  Committee  on  Banking  on  July  30,  1992. 
Passed  the  House  by  a  yea-nay  vote:  369-54  on  Aug.  5,  1992.  Passed 
the  Senate  by  a  voice  vote  on  Sept.  10,  1992.  House  disagreed  to  the 
Senate  amendment  and  agreed  to  a  conference  on  Sept.  23,  1992. 
Conference  report  filed  in  the  House  on  Oct  5,  1992;  H.  Rept.  102- 
1017.  House  agreed  to  the  conference  report  by  a  yea-nay  vote:  377- 
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37  on  Oct.  5,  1992.  Senate  agreed  to  the  conference  report  by  a 
voice  vote  on  Oct.  8,  1992.  Approved  Oct.  28,  1992;  Public  Law  102- 

550.) 

H.R.  5753. — Intermodal  Surface  Transportation  Technical  Correc- 
tions Act  (H.  Rept.  102-833  filed  by  the  Committee  on  Public 
Works  and  Transportation  on  Aug.  10,  1992.  Passed  the  House 
under  suspension  of  the  rules  on  Aug.  10,  1992.) 

H.R.  5754.— Water  Resources  Development  Act  of  1992.  (H.  Rept. 
102-842  filed  by  the  Committee  on  Public  Works  and  Transporta- 
tion on  Aug.  12,  1992.  Passed  the  House  by  a  yea-nay  vote:  326-87 
on  Sept.  23,  1992.) 

S.  347. — Defense  Production  Act  Amendments  of  1991.  (Passed  the 
Senate  on  Feb.  21,  1991.  Passed  the  House,  amended,  on  Oct.  10, 

1991.  House  insisted  on  its  amendment,  requested  a  conference, 
and  appointed  conferees  on  Oct.  10,  1991.  Senate  disagreed  to  the 
House  amendment  and  agreed  to  a  conference  on  Oct.  24,  1991. 
Conference  report  filed  in  the  House  on  Oct.  5,  1992;  H.  Rept.  102- 
1028.  House  agreed  to  the  conference  report  by  voice  vote  on  Oct.  6, 

1992.  Senate  Agreed  to  the  conference  report  by  voice  vote  on  Oct. 
8,  1992.  Approved  Oct.  28,  1992;  Public  Law  102-558.) 

S.  419. — Resolution  Trust  Corporation  Funding  Act  of  1991. 
(Passed  the  Senate  on  Mar.  7,  1991.  Passed  the  House,  amended,  by 
a  yea-nay  vote:  192-181  on  Mar.  13,  1991.  House  insisted  on  its 
amendments,  requested  a  conference,  and  appointed  conferees  on 
Mar.  13,  1991.  Senate  disagreed  to  the  House  amendment,  agreed 
to  a  conference,  and  appointed  conferees  on  Mar.  14,  1991.  Confer- 
ence report  filed  Mar.  19,  1991.  H.  Rept.  102-27.  Senate  agreed  to 
the  conference  report  on  Mar.  19,  1991.  House  agreed  to  the  confer- 
ence report  by  a  yea-nay  vote:  225-188  on  Mar.  21,  1991.  Approved 
Mar.  23,  1991;  Public  Law  102-18.) 

S.  543. — Comprehensive  Deposit  Insurance  Reform  and  Taxpayer 
Protection  Act  of  1991.  (Passed  the  Senate  on  Nov.  21,  1991.  Passed 
the  House  with  amendment  by  voice  vote  on  Nov.  23,  1991.  Senate 
disagreed  to  House  amendments  and  agreed  to  a  conference  on 
Nov.  25,  1991.  Conference  report  filed  in  the  House  on  Nov.  27, 
1991;  H.  Rept.  102-407.  House  agreed  to  conference  report  by  voice 
vote  on  Nov.  27,  1991.  Senate  agreed  to  conference  report  by  yea- 
nay  vote:  68-15  on  Nov.  27,  1991.  Approved  Dec.  19,  1991;  Public 
Law  102-242.) 

S.  1608. — To  make  technical  amendments  to  the  Nutrition  Infor- 
mation and  Labeling  Act.  (Passed  the  Senate  on  July  31,  1991. 
Passed  the  House  on  Aug.  2,  1991.  Approved  Aug.  17,  1991;  Public 
Law  102-108.) 

S.  2050. — To  ensure  that  the  ceiling  established  with  respect  to 
health  education  assistance  loans  does  not  prohibit  the  provision  of 
Federal  loan  insurance  to  new  and  previous  borrowers  under  such 
loan  program.  (Passed  the  Senate  on  Nov.  25,  1991.  Passed  the 
House,  amended,  on  Nov.  26,  1991.  Senate  agreed  to  the  House 
amendment  on  Nov.  26,  1991.  Approved  on  Dec.  11,  1991;  Public 
Law  102-222.) 

S.  2641. — To  partially  restore  obligation  authority  authorized  in 
the  Intermodal  Surface  Transportation  Efficiency  Act  of  1992. 
(Passed  the  Senate  on  Apr.  30,  1992.  Passed  the  House  under  sus- 
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pension  of  the  rules  on  July  28,  1992.  Approved  Aug.  6,  1992;  Public 
Law  102-334.) 

S.  2681. — Native  Hawaiian  Health  Care  Improvement  Act 
(Passed  the  Senate  on  Aug.  7,  1992.  Failed  of  passage  in  the  House 
under  suspension  of  the  rules  on  Sept.  30,  1992  by  a  yea-nay  vote: 
228-194.) 

S.  2783. — To  amend  the  Federal  Food,  Drug,  and  Cosmetic  Act 
with  respect  to  medical  devices.  (Passed  the  Senate  May  21,  1992. 
Passed  the  House  May  28,  1992.  Approved  June  16,  1992;  Public 
Law  102-300.) 

S.  2901. — To  direct  the  Secretary  of  Health  and  Human  Services 
to  extend  the  waiver  granted  to  the  Tennessee  Primary  Care  Net- 
work of  the  enrollment  mix  requirement  under  the  medicaid  pro- 
gram. (Passed  the  Senate  on  June  26,  1992.  Passed  the  House  on 
June  30,  1992.  Approved  July  2,  1992;  Public  Law  102-317.) 

S.  3163. — To  amend  the  Federal  Food,  Drug,  and  Cosmetic  Act  to 
coordinate  Federal  and  State  regulation  of  wholesale  drug  distribu- 
tion. (Passed  the  Senate  Aug.  11,  1992.  Passed  the  House  Aug.  12, 
1992.  Approved  Aug.  26,  1992;  Public  Law  102-353.) 

S.  3312.  Cancer  Registries  Amendment  Act.  (Passed  the  Senate  on 
Oct.  2,  1992.  Passed  the  House  with  amendment  by  voice  vote  on 
Oct.  6,  1992.  Senate  agreed  to  the  House  amendments  on  Oct.  7, 
1992.  Approved  Oct.  24,  1992;  Public  Law  102-515.) 

S.J.  Res.  98. — To  express  appreciation  for  the  benefit  brought  to 
the  Nation  by  Amtrak  during  its  twenty  years  of  existence.  (Passed 
the  Senate  on  Apr.  23,  1991.  Passed  the  House  on  Apr.  24,  1991. 
Approved  on  May  3,  1991;  Public  Law  102-38.) 

S.J.  Res.  187. — To  make  technical  corrections  in  Public  Law  101- 
549.  (Passed  the  Senate  on  Aug.  1,  1991.  Passed  the  House  on  Nov. 
25,  1991.  Approved  Dec.  4,  1991;  Public  Law  102-187.) 


APPENDIX  II 
Committee  Documents — 102d  Congress 

PRINTED  HEARINGS 


Serial  No.  Hearing  title  Hearing  Date(s) 


102-1  Seizure  of  Iraqi  Assets.  (Subcommittee  on  Commerce,  Consumer  Protection,  and  Feb.  21, 1991. 

Competitiveness). 

102-2  Emerging  Telecommunications  Technologies— H.R.  531.  (Subcommittee  on  Tele-  Feb.  21,  Mar.  12, 1991. 

communications  and  Finance). 
102-3  National  Rail  Strike— H J.  Res.  222.  (Subcommittee  on  Transportation  and  Apr.  17, 1991. 

Hazardous  Materials). 

102-4  Underground  Storage  Tank  Program.  (Subcommittee  on  Transportation  and  Mar.  20, 1991. 

Hazardous  Materials). 

102-5  Collision  Damage  Waivers— H.R.  1293.  (Subcommittee  on  Commerce,  Consumer  Mar.  12, 1991^ 

Protection,  and  Competitiveness). 
102-6  Telephone  "900"  Services— H.R.  328.  (Subcommittee  on  Telecommunications  and  Feb.  28, 1991. 

Finance). 

102-7  Blood  Supply  Safety.  (Subcommittee  on  Oversight  and  Investigations)  Apr.  18,  May  15, 1991. 

102-8  Callup  of  Reservist  Doctors  and  Nurses— H.J.  Res.  128.  (Subcommittee  on  Health  Feb.  19, 1991. 

and  the  Environment). 

102-9  Telemarketing/Privacy  Issues— H.R.  1304,  H.R.  1305.  (Subcommittee  on  Tele-  Apr.  24, 1991. 

communciations  and  Finance). 

102-10  Nationwide  Measles  Epidemic.  (Subcommittee  on  Health  and  the  Environment)  Mar.  11, 1991. 

102-11.  ..  Federal  Trade  Commission  Oversight  (Subcommittee  on  Transportation  and  Apr.  10, 1991. 

Hazardous  Materials). 

102-12  Pesticides  in  Groundwater.  (Subcommittee  on  Oversight  and  Investigations)  May  8, 1991. 

102-13  Interstate  Transportation  of  Solid  Waste.  (Subcommittee  on  Transportation  and  Apr.  30,  May  7, 1991. 

Hazardous  Materials). 

102-14  Telemarketing  Fraud  and  Consumer  Abuse.  (Subcommittee  on  Transportation  and  May  9, 1991. 

Hazardous  Materials). 

102-15  North  American  Free  Trade  Agreement.  (Subcommittee  on  Commerce,  Consumer  Mar.  20,  May  8, 15, 1991. 

Protection,  and  Competitiveness). 
102-16  Striker  Replacement  Legislation— H.R.  5  (Subcommittee  on  Transportation  and  Apr.  9, 1991. 

Hazardous  Materials). 

102-17  SEC  Reauthorization.  (SubcommitMorT Telecommunications  and  Finance)  May  2, 1991. 

102-18  Health  Professions  and  Nursing  Education— H.R.  3508.  (Subcommittee  on  Health  May  30, 1991. 

and  the  Environment). 

102-19  Limited  Partnerships— H.R.  1885.  (Subcommittee  on  Telecommunications  and  Mar.  21,  Apr.  23, 1991. 

Finance). 

102-20  Energy  Impact  of  the  Persian  Gulf  Crisis.  (Committee  on  Energy  and  Commerce) ....  Jan.  9, 1991. 

102-21  Indoor  Air  Pollution.  (Subcommittee  on  Health  and  the  Environment)  Apr.  10, 1991. 

102-22  Protection  from  Drinking  Water  Contamination.  (Subcommittee  on  Health  and  the  May  10, 1991. 

Environment). 

102-23  National  Security  Takeovers  and  Technology  Preservation— H.R.  2624.  (Subcom-  Feb.  26,  June  12, 1991. 

mittee  on  Commerce,  Consumer  Protection,  and  Competitiveness). 
102-24  NIH  Reauthorization— H.R.  1532,  H.R.  1161,  H.R.  1819.  (Subcommittee  on  Apr.  15,  16,  1991. 

Health  and  the  Environment). 

102-25  Food  and  Drug  Administration  Oversight.  (Subcommittee  on  Health  and  the  Mar.  13,  June  12, 1991. 

Environment). 

102-26  Railroad  Safety  Programs— H.R.  2607.  (Subcommittee  on  Transportation  and  Apr.  11,  June  12, 1991. 

Hazardous  Materials). 

102-27  Community  Mental  Health  Services— H.R.  2311.  (Subcommittee  on  Health  and  May  16, 1991. 

the  Environment). 

102-28  Lead  Poisoning— H.R.  2840.  (Subcommittee  on  Health  and  the  Environment)  Apr.  25,  July  26, 1991. 
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102-29  National  Energy  Strategy— Part  1.  (Subcommittee  on  Energy  and  Power)  Feb.  20,  27,  28,  Mar.  7, 13, 

20, 1991. 

102-30  Reauthorization  of  Title  X,  The  Federal  Family  Planning  Program.  (Subcommittee  Mar.  19, 1991. 

on  Health  and  the  Environment). 
102-31  FCC  and  NTIA  Authorization— H.R.  1674,  H.R.  2558.  (Subcommittee  on  Telecom-  Apr.  10,  June  6, 1991. 

munications  and  Finance). 

102-32  Federal  Facilities  Compliance— H.R.  2194.  (Subcommittee  on  Transportation  and  May  8, 1991. 

Hazardous  Materials). 

102-33  Financial  Responsibility  at  Universities.  (Subcommittee  on  Oversight  and  Investiga-  Mar.  13,  May  9, 1991. 

trans). 

102-34  U.S.  Trade  Relations  with  Japan— H.R.  787.  (Subcommittee  on  Commerce,  Apr.  24, 1991. 

Consumer  Protection,  and  Competitiveness). 
102-35  Safety  of  Pesticides  in  Food— H.R.  2342.  (Subcommittee  on  Health  and  the  June  19, 1991. 

Environment). 

102-36  Bottled  Water  Regulation.  (Subcommittee  on  Oversight  and  Investigations)  Apr.  10, 1991. 

102-37   National  Energy  Strategy— Part  2— H.R.  145,  H.R.  788,  H.R.  1301,  H.R.  1543.  Apr.  10,  May  8, 1991. 

(Subcommittee  on  Energy  and  Power). 
102-38  Managed  Accounts/Section  11(a)  (Subcommittee  on  Telecommunications  and  May  14, 1991. 

Finance). 

102-39  State  and  Local  Recycling  Programs.  (Subcommitee  on  Transportation  and  Apr.  24, 1991. 

Hazardous  Materials). 

102-40  Contribution  of  Packaging  to  Solid  Waste  Crisis.  (Subcommittee  on  Transportation  May  16, 1991. 

and  Hazardous  Materials). 

102-41  Recycling  of  Municipal  Solid  Waste.  (Subcommittee  on  Transportation  and  July  1, 1991. 

Hazardous  Materials). 

102-42  Development  of  Recycling  Markets.  (Subcommittee  on  Transportation  and  Hazard-  June  13, 19, 1991. 

ous  Materials). 

102-43  Rising  Cost  of  Private  Health  Insurance.  (Subcommittee  on  Commerce,  Consumer  Apr.  30, 1991. 

Protection,  and  Competitiveness). 

102-44  ADAMHA  Reauthorization.  (Subcommittee  on  Health  and  the  Environment)  June  20, 1991. 

102-45  Generic  Drug  Enforcement— H.R.  2454.  (Subcommittee  on  Health  and  the  June  26, 1991. 

Environment). 

102-46  Proposed  Medicare  Physician  Fee  Schedule.  (Subcommittee  on  Health  and  the  July  11, 1991. 

Environment). 

102-47  Food,  Drug,  Cosmetic,  and  Device  Enforcement  Amendments— H.R.  2597.  (Sub-  July  17, 1991. 

committee  on  Health  and  the  Environment). 
102-48  Reauthorization  of  Preventive  Health  Services  Programs— H.R.  2441.  (Subcommit-  Sept.  13, 1991. 

tee  on  Health  and  the  Environment). 
102-49  Oregon  Medicaid  Rationing  Experiment.  (Subcommittee  on  Health  and  the  Sept.  16, 1991. 

Environment). 

102-50         20th  Anniversary  of  National  Cancer  Act.  (Subcommittee  on  Health  and  the  Sept.  24, 1991. 

Environment). 

102-51  Passenger  Rail  Service  in  the  Pacific  Northwest.  (Subcommittee  on  Transportation  July  1, 1991. 

and  Hazardous  Materials). 

102-52  Public  Interest  in  Broadcasting.  (Subcommittee  on  Telecommunications  and  May  13, 15, 1991. 

Finance). 

102-53  GATT:  Implications  on  Environmental  Laws.  (Subcommittee  on  Health  and  the  Sept.  27, 1991. 

Environment). 

102-54  Global  Climate  Change  and  Greenhouse  Emissions.  (Subcommittee  on  Health  and  Feb.  21,  Aug  1, 1991. 

the  Environment). 

102-55  Clean  Air  Act  Implementation— Part  1.  (Subcommittee  on  Health  and  the  Mar.  21,  May  1,  July  22, 

Environment).  1991. 
102-56  National  Recycling  Markets— H.R.  2746.  (Subcommittee  on  Commerce,  Consumer  June  26,  July  18, 1991. 

Protection,  and  Competitveness). 

102-57  Insurance  Company  Regulation.  (Subcommittee  on  Oversight  and  Investigations)  May  22, 1991. 

102-58  Campaign  Advertising.  (Subcommittee  on  Telecommunications  and  Finance)  June  13, 1991. 

102-59  National  Energy  Strategy— Part  3— H.R.  140,  H.R.  446,  H.R.  560,  H.R.  612,  Apr.  16, 17,  25,  1991. 

H.R.  1301,  H.R.  1538,  H.R.  1543,  H.R.  1583,  H.R.  1593.  (Subcommittee  on 

Energy  and  Power). 

102-60  National  Energy  Strategy— Part  4— H.R.  1301,  H.R.  1543,  H.R.  2224.  (Subcom-  May  1,  2,  June  26,  1991. 

mittee  on  Energy  and  Power). 
102-61  FCC:  Common  Carriers.  (Subcommittee  on  Telecommunications  and  Finance)  June  19, 1991. 


383 

PRINTED  HEARINGS— Continued 


Serial  No.  Hearing  title  Hearing  Date(s) 

102-62  U.S.  Travel  and  Tourism  Administration  Reauthorization.  (Subcommittee  on  Oct.  3,  1991. 

Transportation  and  Hazardous  Materials). 
102-63  Pipeline  Safety  Reauthorization— H.R.  977,  H.R.  1489,  H.R.  2201.  (Subcommittee  May  22,  1991. 

on  Energy  and  Power). 

102-64  Barriers  to  Domestic  Technology  Transfer.  (Subcommittee  on  Oversight  and  July  25,  1991. 

Investigations). 

102-65  State  Control  of  Water  Resources— H.R.  649.  (Subcommittee  on  Energy  and  June  4,  1991. 

Power). 

102-66  Basel  Convention  on  the  Export  of  Waste— H.R.  2358,  H.R.  2398,  H.R.  2580.  Oct.  10,  1991. 

(Subcommittee  on  Transportation  and  Hazardous  Materials). 

102-67  Clinical  Laboratories  (Subcommittee  on  Oversight  and  Investigations)  May  2,  1991. 

102-68  Ten  Years  of  AIDS.  (Subcommittee  on  Health  and  the  Environment)  June  6, 1991. 

102-69  RCRA  Special  Waste— Oil,  Gas,  Mineral,  and  Mining.  (Subcommittee  on  Transpor-  Sept.  12, 1991. 

tation  and  Hazardous  Materials). 
102-70  Intercollegiate  Sports.  (Subcommittee  on  Commerce,  Consumer  Protection,  and  June  19,  July  25,  Sept.  12, 

Competitiveness).  1991. 
102-71  National  Energy  Strategy— Part  5— H.R.  195,  H.R.  560,  H.R.  776,  H.R.  777,  May  16, 29,  1991. 

H.R.  778,  H.R.  1301,  H.R.  1543,  H.R.  2220.  (Subcommittee  on  Energy  and 

Power). 

102-72  High-Speed  Rail  Transportation— H.R.  1087.  (Subcommittee  on  Transportation  and  Oct.  16, 1991. 

Hazardous  Materials). 

102-73  Rollups  by  BankAtlantic  Financial  Corp.  (Subcommittee  on  Oversight  and  Investi-  July  10,  1991. 

gations). 

102-74  Prevention  of  HIV  Transmission  (Subcommittee  on  Health  and  the  Environment)  Sept.  19, 26, 1991. 

102-75  Scientific  Fraud  (Subcommittee  on  Oversight  and  Investigations)  Mar.  6,  Aug.  1,  1991. 

102-76  National  Energy  Strategy— Part  6— H.R.  219,  H.R.  779,  H.R.  1301,  H.R.  1543,  June  5,  12,  13,  1991. 

H.R.  2578.  (Subcommittee  on  Energy  and  Power). 
102-77  FDA's  Generic  Drug  Enforcement  and  Approval  Process.  (Subcommittee  on  Mar.  7,  June  5,  1991. 

Oversight  and  Investigations) . 
102-78.....  Corporation  for  Public  Broadcasting  Reauthorization.  (Subcommittee  on  Telecom-  July  17,  1991. 

munications  and  Finance). 

102-79  State  Financing  of  Medicaid.  (Subcommittee  on  Health  and  the  Environment)  Sept.  30,  Oct.  16,  Nov.  25, 

1991. 

102-80  Insurance  Aspects  of  Banking  Reform.  (Subcommittee  on  Commerce,  Consumer  July  11,  1991. 

Protection,  and  Competitiveness). 
102-81  Salomon  Brothers  and  Government  Securities.  (Subcommittee  on  Telecommunica-  Sept.  4,  1991. 

tions  and  Finance). 

102-82  Life  Insurance  Solvency  Issues.  (Subcommittee  on  Commerce,  Consumer  Protec-  July  17, 24, 1991. 

tion,  and  Competitiveness). 

102-83  NHTSA  Issues.  (Subcommittee  on  Transportation  and  Hazardous  Materials)  Oct.  8, 1991. 

102-84  Fire  Safety.  (Subcommittee  on  Commerce,  Consumer  Protection,  and  Competitive-  Oct.  4, 1991. 

ness). 

102-85         Health  Care  Reform.  (Subcommittee  on  Health  and  the  Environment)  July  10,  29,  Oct.  31,  1991. 

102-86  Cable  Television  Regulation— H.R.  1303,  H.R.  2546.  (Subcommittee  on  Telecom-  Mar.  20,  June  18,  26,  27, 

munications  and  Finance).  1991. 

102-87  Long-Term  Care  Insurance  Standards— H.R.  1205,  H.R.  1916,  H.R.  2378.  Oct.  24,  1991. 

(Subcommittee  on  Commerce,  Consumer  Protection,  and  Competitiveness). 

102-88  North  American  Free  Trade  Agreement:  Environmental  and  Food  Safety  Issues—  Oct.  31,  1991. 

Part  2.  (Subcommittee  on  Commerce,  Consumer  Protection,  and  Competitive- 
ness). 

102-89  Medicare  HMO  Risk-Contractor  Program.  (Subcommittee  on  Health  and  the  Nov.  15,  1991. 

Environment). 

102-90  Financial  Services  Restructuring— H.R.  6,  H.R.  797,  H.R.  1505.  (Subcommittee  Apr.  11,  June  20,  July  10, 

on  Telecommunications  and  Finance).  31,  Aug.  1,  Sept.  13, 

1991. 

102-91  Medicaid  Program  Investigation— Part  1.  (Subcommittee  on  Oversight  and  June  20,  July  18,  Oct.  2, 

Investigations).  1991. 
102-92  Oversight  of  FTC's  Shared  Responsibilities:  Advertising  and  Labeling  Issues.  Nov.  21,  1991. 

(Subcommittee  on  Transportation  and  Hazardous  Materials). 
102-93         National  Energy  Strategy— Part  7— H.Res.  134,  H.R.  1301,  H.R.  1543,  H.R.  June  19,  25,  Sept.  10,  20, 

2639.  (Subcommittee  on  Energy  and  Power).  1991. 
102-94  Emerging  Telecommunications  Technologies— Part  2— H.R.  1407.  (Subcommittee  Oct.  9,  1991. 

on  Telecommunications  and  Finance). 
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102-95  Nuclear  Nonproliferation  (Iraq).  (Subcommittee  on  Oversight  and  Investigations) ....  Apr.  24, 1991. 

102-96  FDA  Management  and  Enforcement.  (Subcommittee  on  Oversight  and  Investiga-  Sept.  12, 1991. 

tions). 

102-97  WIPP  Land  Withdrawal  Act— H.R.  2637.  (Subcommittee  on  Energy  and  Power)  Nov.  7, 1991. 

102-98  Soviet  Oil  and  World  Prices.  (Subcommittee  on  Energy  and  Power)  Dec.  11, 1991. 

102-99  Granting  Additional  Market  Exclusivity  to  the  Drug  ANSAID.  (Subcommittee  on  Feb.  20, 1992. 

Health  and  the  Environment). 

102-100  Digital  Audio  Broadcast.  (Subcommittee  on  Telecommunications  and  Finance)  Nov.  6, 1991. 

102-101  Securities  Investors  Legal  Rights  Act— H.R.  3185.  (Subcommittee  on  Telecom-  Nov.  21, 1991. 

munications  and  Finance). 

102-102  Proposed  Reduction  of  Auditors  at  Defense  Contractor  Plants.  (Subcommittee  on  Mar.  21, 1991. 

Oversight  and  Investigations). 

102-103  Modified  Final  Judgement— Part  1— H.R.  1523,  H.R.  1527,  H.R.  3515,  S.  173.  July  11,  Oct.  23,  24, 1991. 

(Subcommittee  on  Telecommunications  and  Finance). 
102-104  Lead  Exposure  Reduction— H.R.  3554.  (Subcommittee  on  Transportation  and  Oct.  23, 1991. 

Hazardous  Materials). 

102-105  Government  Securities  Reform  Act— H.R.  3927.  (Subcommittee  on  Telecommuni-  May  9,  Oct.  25, 1991,  Feb. 

cations  and  Finance).  19, 1992. 

102-106  Major  Weapons  Programs  Oversight.  (Subcommittee  on  Oversight  and  Investiga-  Oct.  3, 1991. 

tions). 

102-107  Health  Care  Fraud  and  Waste  (Humana)— Part  1.  (Subcommittee  on  Oversight  Oct.  10, 17,  1991. 

and  Investigations). 

102-108  Impacts  of  Lead  Poisoning  on  Low-Income  and  Minority  Communities— Part  2.  Feb.  25, 1992. 

(Subcommittee  on  Health  and  the  Environment). 
102-109  Clean  Air  Act  Implementation— Part  2.  (Subcommittee  on  Health  and  the  Nov.  14,  Dec.  10, 1991,  Feb. 

Environment).  7,  1992. 

102-110  Paralysis  in  EPA  Groundwater  Policies.  (Subcommittee  on  Oversight  and  Investiga-  Feb.  20, 1992. 

tions). 

102-111  Amtrak  Reauthorization— H.R.  4250.  (Subcommittee  on  Transportation  and  Haz-  Feb.  20, 1992. 

ardous  Materials). 

102-112  Insurance  Rating  Companies.  (Subcommittee  on  Commerce,  Consumer  Protection,  Feb.  29, 1992. 

and  Competitiveness). 

102-113  Renewable  Energy  Joint  Venture  Program— Joint  Hearing  with  Committee  on  Jan.  29, 1992. 

Science,  Space,  and  Technology.  (Subcommittee  on  Energy  and  Power). 
102-114  Strategies  for  Control  of  Greenhouse  Emissions.  (Subcommittee  on  Health  and  the  Mar.  19, 1992. 

Environment). 

102-115  Analysis  of  DOE's  Fiscal  Year  1993  Budget.  (Subcommittee  on  Energy  and  Feb.  25, 1992. 

Power). 

102-116  FDA  Oversight:  GAO  Report  on  FDA  Delay  in  Issuing  Regulations.  (Subcommittee  Apr.  1, 1992. 

on  Health  and  the  Environment). 
102-117  Rising  Cost  of  Health  Insurance  and  U.S.  Competitiveness.  (Subcommittee  on  Feb.  5, 1992. 

Commerce,  Consumer  Protection,  and  Competitiveness). 
102-118  Indirect  Cost  Recovery  Practices  at  U.S.  Universities  for  Federal  Research  Jan.  29, 1992. 

Contracts  and  Grants.  (Subcommittee  on  Oversight  and  Investigations). 
102-119  Rising  Cost  of  Private  Health  Insurance:  Administrative  Expenses.  (Subcommittee  Feb.  20, 1992. 

on  Commerce,  Consumer  Protection,  and  Competitiveness). 

102-120  Fertility  Clinic  Success  Rate  and  Certification  Act— H.R.  3940  Feb.  27, 1992. 

102-121  Global  Climate  Change  Policy.  (Subcommittee  on  Energy  and  Power)  Mar.  3, 1992. 

102-122  Implementation  of  the  Clean  Air  Act  Amendments  of  1990.  (Subcommittee  on  Nov.  12, 1992. 

Oversight  and  Investigations). 
102-123  HealthRight:  Minnesota's  Proposed  Health  Care  Access  Legislation.  (Subcommittee  Apr.  3, 1992. 

on  Health  and  the  Environment). 
102-124  Reauthorization  of  the  Consumer  Product  Safety  Commission  and  the  Toy  Injury  Feb.  26, 1992. 

Reduction  Act— H.R.  3809.  (Subcommittee  on  Commerce,  Consumer  Protec- 
tion, and  Competitiveness). 

102-125  Telephone  Network  Reliability— H.R.  4789.  (Subcommittee  on  Telecommunications  Oct.  1, 1991,  Apr.  7,  May 

and  Finance).  13,  1992. 

102-126  Solid  Waste  Disposal  Act  Reauthorization— H.R.  3865.  (Subcommittee  on  Trans-  Mar.  10, 16, 1992. 

portation  and  Hazardous  Materials). 

102-127  Cleanup  of  Base  Closures— H.R.  4016,  H.R.  4024.  (Subcommittee  on  Transporta-  Apr.  9,  1992. 

tion  and  Hazardous  Materials). 
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102-128  Investment  Adviser  Industry  Reform.  (Subcommittee  on  Telecommunications  and  June  4,  10,  1992. 

Finance). 

102-129  FDA  and  the  Medical  Device  Industry.  (Subcommittee  on  Oversight  and  Investiga-  Mar.  25,  June  3,  1992. 

tions). 

102-130  Rail  Labor  Disputes.  (Subcommittee  on  Transportation  and  Hazardous  Materials)  June  24,  1992. 

102-131  Petroleum  Marketing  Competition  Enhancement  Act— H.R.  2966.  (Subcommittee  June  11,  1992. 

on  Energy  and  Power). 

102-132  FDA's  Drug  and  Device  Review  Process.  (Subcommittee  on  Oversight  and  Feb.  6,  June  3,  1992. 

Investigations). 

102-133  Trade  Enhancement  Act— H.R.  4100.  (Subcommittee  on  Commerce,  Consumer  Mar.  5, 25,  Apr.  8,  1992. 

Protection,  and  Competitiveness). 
102-134  Health  Care  Costs  Inflation  and  the  Impact  on  Access  to  and  Quality  of  Health  Mar.  18, 1992. 

Care.  (Subcommittee  on  Oversight  and  Investigations). 

102-135  Telephone  Toll  Fraud.  (Subcommittee  on  Telecommunications  and  Finance)  June  11, 1992. 

102-136  Implementation  of  the  Clinical  Laboratories  Improvement  Act  of  1988.  (Subcom-  Apr.  29,  1992. 

mittee  on  Oversight  and  Investigations). 
102-137  Medicaid:  Challenges  and  Choices.  (Subcommittee  on  Oversight  and  Investiga-  Feb.  28,  Mar.  26,  1992. 

tions). 

102-138  EPA:  Contract  Management.  (Subcommittee  on  Oversight  and  Investigations)  Mar.  4,  19,  July  8,  1992. 

102-139  Digital  Audio  Recording— H.R.  4567.  (Subcommittee  on  Commerce,  Consumer  War.  31, 1992. 

Protection,  and  Competitiveness). 
102-140  Intercollegiate  Sports— Part  2.  (Subcommittee  on  Commerce,  Consumer  Protec-  Apr.  9,  1992. 

tion,  and  Competitiveness). 

102-141  AIDS  Research  Opportunities.  (Subcommittee  on  Health  and  the  Environment)  Feb.  24,  1992. 

102-142  FHA  Rural  Rental  Housing  Program.  (Subcommittee  on  Health  and  the  Environ-  May  13,  1992. 

ment) . 

102-143  Tropical  Wood  Labeling-H.R.  2854.  (Subcommittee  on  Commerce,  Consumer  May  13,  1992. 

Protection,  and  Competitiveness). 
102-144  Impact  of  Textile  Fraud  on  Interstate  and  Foreign  Commerce.  (Subcommittee  on  May  7,  1992. 

Oversight  and  Investigations). 
102-145  Implementation  of  the  Department  of  Health  and  Human  Services  Regulations  on  Mar.  30,  1992. 

Pregnancy  Options  Counseling.  (Subcommittee  on  Health  and  the  Environment). 

102-146  What's  Ailing  the  U.S.  Auto  Industry?  (Subcommittee  on  Energy  and  Power)  Jan.  16,  Apr.  30,  1992. 

102-147  Elwha  River  Ecosystem  and  Fisheries  Restoration— H.R.  4844.  Joint  Hearing  with  July  9,  1992. 

the  Committee  on  Merchant  Marine  and  Fisheries  and  the  Committee  on 

Interior  and  Insular  Affairs.  (Subcommittee  on  Energy  and  Power). 
102-148  Modified  Final  Judgement— Part  2— H.R.  1523,  H.R.  1527,  H.R.  3515,  S.  173.  May  27,  1992. 

(Subcommittee  on  Telecommunications  and  Finance). 
102-149  Telecommuting  Act  of  1992— H.R.  5082.  (Subcommittee  on  Telecommunications  July  29,  1992. 

and  Finance). 

102-150  Indian  Health  Amendments  of  1991— H.R.  3724.  Joint  Hearing  held  with  the  Nov.  12,  1991. 

Committee  on  Interior  and  Insular  Affairs.  (Subcommittee  on  Health  and  the 
Environment) . 

102-151  Long-Term  Care  Insurance  Standards— Part  2— H.R.  5376.  (Subcommittee  on  July  23,  1992. 

Commerce,  Consumer  Protection,  and  Competitiveness). 
102-152  Radon  Awareness  and  Disclosure  Act— H.R.  3258.  (Subcommittee  on  Transports-  June  3,  1992. 

tion  and  Hazardous  Materials). 

102-153  Issues  in  Medicaid  Managed  Care.  (Subcommittee  on  Health  and  the  Environ-  June  29,  Aug.  7,  1992. 

ment). 

102-154  Standards  for  Private  Long-Term  Care  Insurance  Policies— H.R.  1916,  H.R.  2378,  May  20,  1992. 

H.R.  4848.  (Subcommittee  on  Health  and  the  Environment). 
102-155  Access  to  Quality  Mammography  Screening— H.R.  1393,  H.R.  3462.  (Subcommit-  June  5,  1992. 

tee  on  Health  and  the  Environment). 
102-156  Prescription  Drug  Rebate  Program— H.R.  2890,  H.R.  3405,  H.R.  5614.  (Subcom-  July  31,  1992. 

mittee  on  Health  and  the  Environment). 
102-157  Small  Market  Health  Insurance  Reform  (Subcommittee  on  Health  and  the  May  14,  1992. 

Environment). 

102-158  Health  Care  Policy  and  Research-H.R.  5364.  (Subcommittee  on  Health  and  the  July  20,  1992. 

Environment). 

102-159  Insurance  Company  Failures.  (Subcommittee  on  Oversight  and  Investigations)  April  9,  Sept.  9,  1992. 

102-160  Railroad  Safety  Programs.  (Subcommittee  on  Transportation  and  Hazardous  June  10,  Aug.  5,  1992. 

Materials). 
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102-161  User  Fees  for  Prescription  Drugs.  (Subcommittee  on  Health  and  the  Environment) ..  Aug.  10, 1992. 

102-162  Natural  Gas  Regulation.  (Subcommittee  on  Energy  and  Power)  July  8, 1992. 

102-163  EPA's  Criminal  Enforcement  Program.  (Subcommittee  on  Oversight  and  Investiga-  Sept  10,  1992. 

tions). 

102-164  Anti-Car  Theft  and  Content  Labeling — H.R.  4220,  H.R.  4228,  H.R.  4230,  H.R.  Sept.  10,  1992. 

4542.  (Subcommittee  on  Commerce,  Consumer  Protection,  and  Competitive- 
ness). 

102-165  Illegal  Military  Assistance  to  Israel.  (Subcommittee  on  Oversight  and  Investiga-  Jury  29,  1992. 

tions). 

102-166  Government  Contract  Mismanagement.  (Subcommittee  on  Oversight  and  Investiga-  Dec.  3,  1992. 

tions). 
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Committee  Prints 

In  addition  to  the  listed  hearings,  the  following  Committee  Prints 
were  published  during  the  101st  Congress  and  many  may  be  found 
for  sale  at  the  Government  Printing  Office: 

SERIAL  NO.  AND  PRINT  TITLE 

102-A — Compilation  of  Selected  Acts  within  the  Jurisdiction  of 
the  Committee  on  Energy  and  Commerce — Environmental  Law. 
(Full  Committee.) 

102-B — Compilation  of  Securities  Laws  within  the  Jurisdiction  of 
the  Committee  on  Energy  and  Commerce.  (Full  Committee.) 

102-C — Compilation  of  Selected  Acts  within  the  Jurisdiction  of 
the  Committee  on  Energy  and  Commerce — Food,  Drug,  and  Related 
Law.  (Full  Committee.) 

102-D — Major  Programs  within  the  Jurisdiction  of  the  Subcom- 
mittee on  Health  and  the  Environment.  (Subcommittee  on  Health 
and  the  Environment.) 

102-E — Activities  of  the  EPA's  Office  of  Inspector  General.  (Sub- 
committee on  Oversight  and  Investigations.) 

102-F— Electricity:  A  New  Regulatory  Order?  (Full  Committee.) 

102-G — Transfer  of  Technology  from  Publicly  Funded  Research 
Institutions  to  the  Private  Sector.  (Subcommittee  on  Oversight  and 
Investigations.) 

102-H — Compilation  of  Selected  Energy-Related  Legislation — 
Energy  Conservation,  Organization,  Low-Income  Assistance,  and 
Related  Matters.  (Full  Committee.) 

102-1 — Compilation  of  Selected  Acts  within  the  Jurisdiction  of 
the  Committee  on  Energy  and  Commerce — Consumer  Protection 
Law.  (Full  Committee.) 

102- J — Compilation  of  Selected  Acts  within  the  Jurisdiction  of 
the  Committee  on  Energy  and  Commerce — Communications  Law. 
(Full  Committee.) 

102-K — Compilation  of  Selected  Acts  within  the  Jurisdiction  of 
the  Committee  on  Energy  and  Commerce— Railroad  Law.  (Full 
Committee.) 

102-L — Compilation  of  Selected  Acts  within  the  Jurisdiction  of 
the  Committee  on  Energy  and  Commerce — Health  Law.  (Full  Com- 
mittee.) 

102-M— Compilation  of  Selected  Indian  Legislation.  (Full  Com- 
mittee.) 

102-N— Filthy  Food,  Dubious  Drugs,  and  Defective  Devices:  The 
Legacy  of  FDA's  Antiquated  Statute.  (Subcommittee  on  Oversight 
and  Investigations.) 

102-O — Compilation  of  Selected  Energy-related  Legislation — 
Electricity.  (Full  Committee.) 
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